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STATEMENT. 

‘The appellant, by its bill filed November 3oth, 1886, in the 
United States Circuit Court, Northern District of Florida, against 
the appellees (see printed record pages 117 to 154), set up that 
the defendant, the Green Cove Springs and Melrose Railroad 
Company, a Florida corporation, had theretofore, June 2oth, 
1882, executed to the appellant its mortgage, to secure the pay- 
ment of certain bonds, of all its properties, etc., then, and there- 
after to be, acquired; that said deed of mortgage was duly re- 
corded in Clay county, Florida, and a copy of said deed ts 
attached as an exhibit; that said mortgage deed shows that the 
bonded debt, so provided for, was in the aggregate $200,000, 
one hundred and fifty of the bonds being for $1,000 each, and 
the balance of the bonds, one hundred in number, being for 
$500 each, bearing interest semi-annually, at 6 per cent. per 
annum ; the bill further shows ‘‘that said bonds or a considerable 
portion thereof, to-wit: $25,000 0f such bonds, are outstanding 
and unpaid, together with the interest coupons attached thereto;”’ 
that said Green Cove Springs and Melrose Railroad Company 
was chartered to construct a line of railroad from Green Cove 
Springs, Clay county, Florida, to Melrose, in Alachua county, 
Florida, a distance of about thirty-five miles; that said company 
had graded about thirty miles of said line of road, laid iron rails 
for some ten or fifteen miles, put rolling stock thereon, and ope 
rated the same for some time, transporting freight and passen 
gers; that said railroad company had lost the possession of its 


railroad and properties of every kind to the defendants, who 
claimed to hold the same under and in Virtue of a pretended sale 
thereof, made under certain judicial proceedings, made part of 
complainant's case by exhibits to its bill, had in the Circuit Court 
of Florida, in and for Clay county, on or about August 3d, 1885, 
and subsequently ‘‘discharged of the lien created by the said 
mortgage deed in favor of the bondholders thereby protected.” 
The allegation of the bill is that the complainant was sought to 
be made a party defendant to the proceedings in the State Court 
by publication ; but that the statute in that behalf was not com- 
plied with; and that the decree therein rendered was and is null 
and void; the alleged defect being that the publication was first 
made on the oth day of August, 1884; the order of publication 
made by the Judge of the Third Circuit of Florida on the 29th 
day of July, 1884, and the affidavits of the printer, H. E, Bemis, 
as to the fact of publication, are made part of complainant’s 
case, as Exhibit ‘‘C;’’ and the order of the Court adjudicating, 
‘‘it appearing to the satisfaction of the Court from the affidavit 
of H. E. Bemis, business manager of the newspaper: published 
in said Clay county, and called 7he Spring, that the order of 
publication of notice of suit made herein on the 29th day of 
July, A.D. 1884, has been published in said paper, once each 
week for four successive months, and one month having expired 
of the time thereby limited for appearance and answer by the 
above-named defendants,”’ that is, the non-resident defendants, 
The Chester Construction Company and the Guaranty Trust 
and Safe Deposit Company, ‘‘and it further appearing to the 
Court that the said defendants have failed to appear, and are in 
default; therefore, upon consideration thereof, it is ordered, ad- 
judged and decreed, that complainants’ said bill shall be taken 
for confessed, and that said cause be proceeded in, ex-farte, as 
against the above-named defendants.’’ ‘‘Done at Chambers in 
Jacksonville, this the 15th day of January, A.D. 1885,” 
‘‘James Baker, Judge,’ is made also a part of complainant's 
case, as Exhibit ‘‘D.”’ See page 138 of printed record. 

The appellant further sets up in its bill that there was no 
prayer in the suit in the State Court, in which appellant was so 
sought to be made a party by publication, for the foreclosure of 
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the mortgage; that said suit was commenced to enforce an 
alleged statutory lien for work and labor done on said railroad ; 
and other irregularities are imputed to said ‘‘judicial proceed- 
ings,” 

The tgth paragraph of appellant's bill further avers ‘‘that the 
feeble defence and supineness and indifference to the interest of 
the said bondholders on the part of the Green Cove Springs and 
Melrose Railroad Company, its directors and officers, as shown 
by the said judicial proceedings in said State Court, if the same 
was intended to affect and destroy the lien of said deed of trust, 
was and isa fraud upon the rights of said Trustee and said bond- 
holders; and your orator charges and alleges that said decree 
of sale and the sale thereunder and subsequent proceedings, so 
far as they were intended to affect and do affect said Trustee and 
bondholders, was fraudulent and should be vacated and set 
aside.”’ 

The prayer of appellant's bill is that a sale be ordered fore- 
closing said deed of trust for the payment of the outstanding 
bonds and coupons. 

There is no allegation in the bill, as to the existence of any 
outstanding unpaid bonds or coupons save the $25,000 of bonds, 
hereinbefore mentioned. 3 

There is no allegation in the bill that 60 per cent. of the 
holders of out-standing bonds, nor that any other proportion in 
the holdings of the holders of such out-standing bonds, nor that 
a single one of the bondholders, had invoked the appellant to 
take action in respect thereto; nor is there any allegation in the 
bill that there is a single outstanding bond dona fide held. 

The Western Railway Company of Florida, Dexter Hunter, 
individually and as President of the said Western Railway Com- 
pany of Florida, J. C. Greeley, Trustee, O. A. Buddington, W. 
J. Wilson, individually and as Buddington & Wilson, successors 
of the late firm of Buddington, Wilson & Co., making the usual 
reservations, answered the bill; and incorporated with their an- 
swer a demurrer, on the following grounds : 

1. The complaint has not made or stated such a case as 
entitles it to the relief therein prayed or to any relief against 
these defendants or either of them. 


: 
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2. The said deed of trust requires that 60 per centum in 
value of the holders of outstanding bonds should request in writ- 
ing the said Trustees to initiate proceedings, and no such request 
is alleged in said bill. 

3. Said bill does not disclose with sufficient certainty the 
identity of the bonds, either by number or ownership or denomi- 
nation, sought to be collected by this action. 

4. Said bill does not allege that the bonds so sought to be 
collected had passed into the hands and are now in the hands of 
bona fide holders for value, 

The answer admits that the properties, upon which the al- 
leged lien is sought to be enforced, have passed into the posses- 
sion of the defendants, who claim to own them by virtue of the 
judicial proceedings and the sale thereunder referred to in the 
bill, discharged of the lien set up in the bill. They admit the 
complainant did not appear in the suit in the State Court, and was 
made a party thereto solely by publication in pursuance of the 
statute, which they aver was effective to make the complainant a 
defendant thereto. ‘‘As to when said publication was had, 
these defendants know nothing, other than what appears in said 
proceedings ; but they allege the fact to be, as they are advised 
and believe, that publication bringing said complainant into court 
as defendant was duly had and made and duly published for the 
time required by law, as appears in the affidavit for the order, 
which was also duly made, the order itself, and the affidavit of 
the publisher, duly made and filed in said cause.’’ These de- 
fendants further deny that there are any outstanding valid bonds 
provided for by said mortgage. They aver that all the dona fide 
holders of said bonds were invited in, and did in fact come in, to 
the proceedings in the State Court; and were allowed to estab 
lish, and did in fact establish, their said bonds as a lien upon said 
properties, and participated in the proceeds of said sale. They 
further say that as to the $25,000 of bonds, alleged in said bill 
to be outstanding, the payment of which said bill seeks to en- 
force and protect, these respondents are informed and believe, 


and so allege and aver on information and belief, that they are cer- 
tain of the bonds put by said Green Cove Springs & Melrose 
Railroad Company in the hands of the Chester Construction 
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Company, as collateral to secure the said construction company 
in their claim against said railroad company, to be earned under 
a contract then existing in building and equipping said road ; that 
said company utterly failed and refused to comply with their en- 
cagement in that behalf and utterly failed and refused to build 
and equip said road. Wherefore said bonds in the hands of the 
said Chester Construction Company were utterly valueless and 
incapable of being enforced against said railroad company, and 
the present holders of said bonds obtained them from said con- 
struction company with full knowledge of the facts herein set 
up.”’ For answer of these defendants, see page 154 of the 
printed record, 

Phillip J]. Canova, a defendant, files a separate answer, in 
which he admits the ownership of an interest in the railroad 
properties, acquired under the judicial proceedings and sale 
thereunder set up in complainant's bill ; denies that complainant 
has any such right or interest in said property, or power under 
said trust deed, as entitles complainant to any decree of foreclos- 
ure and sale ; says that 60 per cent. of the holders of bonds have 
not requested this suit to be brought by complainant, and that 
complainant can only take possession and sell said property 
under the conditions and in the manner provided in said trust 
deed. That this defendant on the 23d of February, 1884, filed 
his bill in the State Circuit Court for Clay county, Florida, against 
the Green Cove Springs and Melrose Railroad Company, and the 
Chester Construction Company of Camden, New Jersey, to en- 
force the lien which this defendant was advised he had under the 
laws of Florida upon the property of the railroad company, for 
work upon the construction of the same by this defendant, and 
as a creditor's bill against said company ; that the said company 
was then totally insolvent and unable to pay for the work upon 
its road, or the interest on its bonds; that the road and prop- 
erty were fast deteriorating, and two or three miles of said road 
remained to be finished to complete the first ten miles of same, 
to entitle said company to the lands granted to it under the laws 
of Florida; that said court took possession of the property of 
said insolvent railroad company on that day; that afterwards, 
July 25, 1884, Buddington, Wilson & Co., while the suit of said 
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Canova was pending, filed their bill in same court against said 
railroad company, the said Guaranty Trust and Safe Com- 
pany, the Chester Construction Company, and this defend- 
ant P. J. Canova, to enforce their lien as holders of said 
mortgage bonds, and for labor performed on said road, by sale 
of said property to satisfy said bonds and interest and said claims; 
that an order of publication to the Guaranty Trust and Safe De- 
posit Company, as defendant in last-named suit, was duly made 
and published as required by law, and this defendant distinctly 
avers that said notice was published once a week for four months 
and one month besides said four months’ publication elapsed be- 
fore said bill was taken fro confesso against said Guaranty Trust 
and Safe Deposit Company. ‘The answer of Canova sets up by 
recital the history of said judicial proceedings in the State Court, 
and further says ‘‘that every bond-holder had a full opportunity 
to come in and participate in said sale and its proceeds; that 
$66,040.60 did file their bonds, which were allowed, and thirty 
other bonds of defendant company, which were disallowed, and 
$18,446 of other claims were filed in said cause and the amount 
allowed the receiver for advances and his compensation, and 
have entered into and become part of the purchase money of 
and title of said property, including the lands in the purchase 
under said judicial sale, and if complainant was not made a party 
to said suits, which this defendant insists it was, that it is bound 
by said decrees and sale, and has no right in equity to set aside 
that sale or toresell this property without redeeming same by 
paying the amount of bonds and claims taken up in said sale or 
by allowing same to participate pvo rata in any subsequent sale 
of said property on said bonds and claims as they were proved 
in said suits and are now on file in said court.” 

‘*This defendant, further answering, says that he is informed 
and believes and so charges that the bonds mentioned in said bill 
as outstanding, and to enforce which said bill was filed by com- 
plainants and which bonds have been filed in this ‘suit by Messrs. 
Ambler & Taliaferro were originally filed with the master in the 
State courts in said causes of Buddington, Wilson & Co., and P. J. 
Canova vs. Green Cove Springs and Melrose Railroad Company 
et.al., by the attorneys of the parties then claiming to be holders 
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of the same; and immediately after the sale of said property un- 
der the decree in said causes said bonds were, at the instance of 
said Taliaferro, withdrawn from said master’s office and purchased 
at a nominal figure by said Ambler & Taliaferro from said attor- 
neys of the parties who had filed the same with said master. 

That part of said bonds, and part of the bonds of said railroad 
company now outstanding, were obtained from said company by 
the Chester Construction Company, of Camden, New Jersey, 
which company had the first contract to build said road, by de- 
ceit and misrepresentation and without any consideration, and 
that the parties from whom Messrs. Ambler & Taliaferro bought 
said bonds were members of said construction company or con- 
nected with same, and the remainder were never issued by the 
company. 

That said construction company never carried out its con- 
tract and never built said road, but ruined same by its misrepre- 
sentations and failure to perform its contract. 

That sometime previous to the sale of said railroad property 
by said master, Messrs. Ambler & Taliaferro sent their at- 
torneys to Philadelphia and other places where bonds of said 
company were held, and investigated the title to same and made 
inquiries of the officers and members of the railroad company, 
and were acquainted with all the above alleged facts of the fraud- 
ulent and invalid claim of the parties holding said bonds to same, 
and said Ambler & Taliaferro bought said bonds with full notice 
thereof. 

This defendant says that there are no valid outstanding 
bonds of said railroad company, but that the only bonds which 
were legally and properly outstanding were those adjudicated 
upon in the State Court of Clay county, Florida, in the claim 
above mentioned, and under the decrees in said suits this defendant 
and the purchaser of said property claim title thereto.’’ The 
answer of P. J]. Canova is found on page 237 of the printed rec- 
ord, and was sworn to and filed February 24, 1887. 

The motion for a temporary injunction made on behalf of 
complainant, the Guaranty Trust and Safe Deposit Company, 
was denied, but che demurrer was ordered to be taken from, the 
files, (Sec interlocutory order, page 160. ) 
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The general replication was thereupon filed by complain- 
ant, (See page 161 of the printed record). 

On the 23rd of December, 1886, an order was made on mo- 
tion of complainant, referring the cause to the master to take testi- 
mony, who was further directed to publish a notice, notifying all 
persons who claim to be an owner or holder of any of the bonds 
or coupons, that they may file the same with the master on or 
before February Ist, 1887. And it was ordered that ‘‘upon the 
filing of any of said bonds or coupons with the master, any party 
to this suit and any person who shall have filed, with the master, 
any of said bonds or coupons shall have the right, upon notice to 
the other persons or parties in interest, to take testimony before 
the said master or otherwise touching all questions as to whether 
or not such bonds or coupons are dona fide owned or held by the 
party or persons claiming to be such owner or holder or are out. 
standing obligations entitled to share in any funds that may be 
brought into court or arise in said cause. 

The master is further instructed to make no findings of fact 
or law upon any issue made before him, the decisions of all ques- 
tions of fact or law being hereby reserved for further considera- 
(See 162 of printed record. ) 

On the 31st of December, 1886, Ambler & Taliaferro filed, 
through their solicitor, H. Bisbee, with the master, the following 
bonds of the Green Cove Springs & Melrose Railroad Company, 
to-wit: ‘‘Nos. 4, 17, 83, and 85 to gI, inclusive, for $500 each ; 
Nos. 18, 21, 22, 68, 124 to 128, inclusive; 131 to 134, inclusive ; 
137, 138, 140, 148, 149, for $1,000 each, which they pray may 
be received and filed in said court and share in the funds that 
may arise in said cause.’’ (See page 163.) 

On January 17th, 1887, the master entered the following: 

‘*Pursuant to notice, this day the complainant appeared be- 
fore me, at my office, by H. Bisbee, Esq., his solicitor, and re- 
spondents by A. W. Cockrell & Son; and thereupon the com- 
plainant announces to the master and desires it to be entered of 
record that the complainant has no testimony to offer beyond 
that already found in the pleadings and exhibits. This without 
prejudice to the right of complainant to adduce any testimony 
in reply to any testimony that may be adduced by the respond- 
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ents; also without prejudice to the cemplainant in presenting to 
the court or filing with the master any bonds or coupons of the 
G. C. S. & Melrose R. R. Co., which may come to the com- 
plainant’s possession or control. The complainant here rests.” 
(See page 164 of record.) 

It was stipulated by the solicitors of the respective parties, 
that the original pleadings, proceedings and record in the State 
court in the case of Wilson, Buddington et al. vs. G. C. S. & M. 
R. R. Co. et al., mentioned in the bill and answer, may be 
read in evidence by either party to this suit as deemed necessary 
by such party. Filed February 14, 1887, page 223. Further 
stipulation of same character, March 21, 1887, was filed as to the 
papers in the case of P. J]. Canova vs. G. C. S. & M. R. R. Co., 
in the State court; page 248 of record. 

A number of witnesses were ulso examined before the mas- 
ter, whose testimony is found on pages 164 to 219 of the record. 

The cause was submitted by the parties, for fza/ decree, on 
the stipulation of counsel, and the records thereunder introduced, 
copied into the transcript, and the evidence reported by the mas- 
ter; and the court, Hon. A. Pardee, Judge, dismissed complain. 
ant’s bill, and complainant appeals. See page 248 of record, for 
final decree. 


ARGUMENT. 


It is clear the appellant can predicate no error in the decree 
dismissing its bill, if, 

1. Complainant by its bill did not make a case entitling it 
to relief; nor, | 

2. Can it complain if having stated a case entitling it to re- 
lief, it failed to prove the case stated. 

First—No case is stated in the bill. 

Sixty per cent. of the holders of the bonds had not requested 
any action on the part of the Trustee as required by the Trust 
Deed, pages 25 and 26 of the record ;_ this objection is also raised 
by Canova in his answer, page 237 of the record). This ground 
of demurrer is sustained by the case of Railroad Company vs. 
Fosdick, 106 U. S., 47. The appellant, plaintiff below, had stated 
in his bill that there were $25,000.00 of the bonds outstanding, 
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but did not state that 60 per cent., or any other proportion of 
the holders of bonds, had requested any action by the Trustee. 
There were in fact only $23,000.00 of bonds filed with Philip 
Walter, Master, in this case in the United States Circuit Court 
for the Northern District of Florida, to-wit: those filed by Ambler 
& Taliaferro, so that plaintiff below as Trustee was not, nor was 
it shown to be in its ‘bill, in position under the terms of the 
Trust Deed to bring this suit or take any action, and even if the 
bill was not dismissed upon the demurrer, it was properly dis- 
missed on the final hearing, when the evidence showed only $23,- 
000.00 of the bonds filed, all of the balance of the holders of the 
bonds, dona fide outstanding, being satisfied with the condition 
of the title of the property as it stood before complainant com- 
menced its said suit in the United States Circuit Court for the 
Northern District of Florida. 

The Supreme Court of the United States in a recent case 
decided November 24th, 1890, reported page 61 Supreme Court 
Reporter, Vol. 2, No.4, December 15th, 1890, entitled Morgan's 
L.& T. R. & S. S. Co. vs. Texas Central Railroad Company, dis- 
tinguished that case from the case of Railroad Company vs. Fis- 
dick, 106 U. S. reports, page 47, because the mortgage provided 
that nothing in that instrument should be construed to prevent 
or interfere with the foreclosure by any Court of competent juris 
diction, and in the case at bar the mortgage or Trust Deed, found 
on page 24, 25 and 26 of the printed record, provided that the 
Trustee could only proceed at the request of 60 per cent. of the 
bondholders, 

Again, we submit, that no case is stated unless the bill shows 
a state of facts, which, as matter of law, makes null and void the 
proceedings in the State Court, set up in the bill, under which 
the property passed by judicial sale to the defendants. And in 
determining by construction the legal effect of the averments of 
the bill, it must be presumed the appellant made the strongest 
presentation, consistent with the facts, of the grounds upon which 
to assail the validity of the decree of the State Court. 

1. It isan axiom of the law, that when a judgment of a 
court is offered in evidence collaterally in another suit, its valid- 
ity cannot be questioned for errors which do not affect the juris- 
diction of the court that rendered it. 
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2. When the proceeding is ‘‘in rem,’ the seizure of the 
property proceeded against is the foundation of the court’s juris 
diction ; and defective or irregular affidavits and publications of 
notice, though they might reverse a judgment in such case for 
error in departing from the directions of the statute, do not ren- 
der such a judgment, or the subsequent proceedings, void. 
Cooper vs. Reynolds, 10 Wall., 308. 

The proceedings in the State Court, assailed by the appel- 
lant’s bill, as null and void, were not instituted to have adjudi- 
cated a personal liability of the appellant ; the purpose and scope 
of the proceedings, and the result of the judgment therein pro- 
nounced, were to enforce liens created by statute, for work and 
material put upon the ‘‘rem’”’ confessedly within the territorial 
jurisdiction of the court, and to foreclose a mortgage thereon in 
favor of the creditors protected thereby. Speaking to this point, 
this court in Pennoyer vs. Neff, 95 U. S., 734, says: 

‘It is true that, in a strict sense, a proceeding 7” rem is one 
taken directly against property, and has for its object the dispo- 
sition of the property, without reference to the title of individual 
claimants; but, ina larger and more general sense, the terms are 
applied to actions between parties, where the direct object is to 
reach and dispose of property owned by them, or of some inter- 
est therein. Such are cases commenced by attachment against 
the property of debtors, or instituted to partition real estate, 
foreclose a mortgage, or enforce a lien. So far as they affect 
property in the State, they are substantially proceedings zz rem 
in the broader sense which we have mentioned.” 

At the time the bill of Buddington, Wilson & Co. was ex 
hibited in the State Court, July 2d, 1884, the railroad properties 
were in the possession of the Court, through its receiver, Dexter 
Hunter. This is distinctly set up in the bill of Buddington, 
Wilson & Co., in the 9th paragraph; that the Court did in fact 
then have the possession of this property is abundantly estab- 
lished by the recorded proceedings, made part of the pleadings 
in this case. See order appointing Receiver, page 7 of record, 
dated February, by 23,1884. We submit, as the rem proceeded 
against was in fact seized by the process of the Court, at and be- 
fore the bill of Buddington, Wilson & Co. was filed, ‘at seizure, 
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and not the affidavits and publication of notice, is the foandation 
of the Court’s jurisdiction to deal with that property ; aad that 
errors subsequent to the jurisdiction attached by the seizure, can- 
not avail to supporta collateral assault. No matter how irregular 
and erroneous the proceedings may have been in that suit, in 
the State Court, they are beyond the reach of the United States 
Circuit Court to correct, at the expense of the title to the prop- 
erty passed thereunder. Hence the appellant's bill was prop- 
erly dismissed, 

The provision for process by publication in Florida, was 
enacted November 7th, 1828 (see sec. 13, Act November 7th, 
1828), and continued, without the slightest modification, sub- 
stantial or verbal, down to the 12th day of February, 1885 (see 
Session Acts 1885, p. 27, ch. 3589), and is as follows: 

‘‘Whenever it shall be made to appear by affidavit to the 
Judge of the Court in which a bill shall have been filed, that any 
defendant therein resides out of the circuit of the State in which 
the bill is filed, an order requiring such defendant to appear and 
answer, otherwise the complainant’s bill shall be taken pro con- 
fesso, shall be published in any newspaper printed in the circuit 
of this State in which the bill is filed, for the time herein pre- 
scribed; that is to say, if the defendant resides in this State, 
but not in the circuit in which the bill is filed, for two months; 
if in any other part of the United States, for four months; if in 
any of the West India Islands, for six months ; and if in Europe, 
for nine months; which publication shall be made, when the 
defendant resides in the United States, once a week; and when 
he or she resides out of the United States, once a month during 
the periods above prescribed ; if no newspaper be published in 
the circuit in which the bill is filed, publication of the aforesaid 
order shall be made in any other newspaper published in the 
State adjoining the circuit in which the bill shall be filed; in 
which last case, in addition to such publication, the said order 
to appear and answer shall be posted up at the court-house, in 
which the Circuit Court for the said circuit holds .its sessions ; 
and a copy of such order having been published in the manner 
and for the time prescribed by law, and one month having ex- 
pired of the time thereby limited for appearance and answer by 
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the defendant, upon proof thereof by affidavit to the Judge of 
the Court in which the bill is filed, an order, that the complain- 
ant’s bill may be taken prv confesso, shall be granted, and entered 
in the common rule book kept by the clerk; and the complain- 
‘ant may either have the matter of the said bill decreed, or he 
may obtain a commission or commissions for taking testimony, 
and have a decree upon his bill as confessed, and the testimony 
adduced by him, in the same manner as if the cause were at 
issue,” 

The affidavit upon which the order of publication was based, 
the order itself, and the recitals in the decree, ordering the bill 
taken as confessed against the non-resident defendants, are by 
the appellant made by exhibit a part of its bill assailing the 
proceepings in the State Court, 

As we understand the position of complainant, the accuracy 
or fullness of the affidavit, in respect of its conformity to the 
statute, is not called in question; nor is the sufficiency or accu- 
racy of the order made by the Court thereof assailed ; nor has any 
defect been pointed out in the recitals of the decree under which 
the non-resident defendants are defaulted. The contention of 
the appellant is based upon the proposition that four calendar 
months did not in fact intervene between the date of the first 
publication of the order and the rule day, the first Monday in 
December, 1884, at which the non-resident defendants were 
required to appear and answer. And in support of this propo- 
sition, the bill alleges and appellant contends that the first pub- 
lication day was August oth, 1884. Ourreply to this contention 
is to join issue both on his proposition of law and proposition of 
fact ; we say, as matter of law: 

1. The foundation of the jurisdiction in the State Court for 
this proceeding in vem is the seizure of the vem within the terri- 
torial jurisdiction of the Court; that the State Court acquired 
jurisdiction to do what it did, not by the affidavit and publica- 
tion, but by the seizure. 

2. If this were not so, the recitals in the decree that the 
publication was duly published, must be received as evidence, 
and is conclusive, as against this collateral assault, that the stat- 
utory requirements were in fact complied with; and that the 
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appellant was made a party defendant to the suit of Budding- 
ton, Wilson & Co. For decree taking the bill pro confesso against 
appellant, see page 40 of record. 


Craig vs. Lebrell, 9 Grat., 131. 
Hill vs. Woodward, 78 Va., 765. 


And as matter of fact : 

1. The burden was upon the appellant to show affirmatively, 
under the issues raised by the pleadings, that the first publica- 
tion of notice was made on the gth day of August, 1884, and 
that, as matter of fact, no such proof was made by appellant. 
There is nothing whatever in the cause to support appellant's 
contention that this notice was not in fact published for four 
months, and the State Court distinctly found and adjudged that 
it had been published for four months. 

But suppose we concede to the appellant that the recitals in 
the decree are not conclusive, and, for the sake of the argument, 
that the first publication day was, as was asserted in its bill, on 
the oth day of August, 1884, the questions recur: 

1. What is the meaning of the word month, as it is used in 
the statute, prescribing the period of time required for bringing 
parties defendant into court by publication? The argument of 
appellant's counsel concedes the publication was continued four 
lunar months; but he insists the statute contemplates calendar, 
not lunar months. In determining this question it must be con- 
stantly kept in mind, the statute was passed in 1828, and the 
legal conception of time, as it obtained then, not the legal con- 
ception that obtains now, is the only safe guide in reaching the 
meaning of the Legislature which prescribed the period. At 
that date the common law had become so interwoven with our 
social, political, legislative and judicial life, that the Legislature, 
in the session of 1824, December 23, had found it necessary 
‘*To secure the rights to property of husband and wife derived 
previous to the cession of the Provinces of Florida to the United 
States,’’ to pass an Act, based on the following preamble: 

‘‘WHEREAS, Some doubts have been entertained as to the 
effect and operation of the introduction of the common law of 
England upon the separate rights of husband and wife under the 
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laws of the Provinces of East and West Florida upon marriages, 
solemnized before the change of government, to obviate any 
dorbts in future, 

Be it enacted by the Governor and Legislative Council of 
the Territory of Florida, That all the rights and privileges of 
husband and wife, established or derived by marriage under the 
civil laws of Spain, while this Territory was under the jurisdiction 
of that government shall be held, possessed and exercised by the 
husband and wife respectively in this Territory, and each shall be 
permitted to sell, succeed to, dispose of, and convey by sale, 
devise or will, their goods, chattels, lands and tenements, in the 
same manner as they could or might have done under the laws 
of Spain, observing only the formalities of conveyance required 
by any other laws established in this Territory. 

‘‘Approved 23d December, 1824. 

‘‘Laws of the Territory of Florida, passed prior to October, 
1828, now in force,’’ page 23. 

The common law was then in the minds of the Legislature 
the webb and woof of our system of government, notwithstanding 
the Territory had been prior to the cession under the jurisdic- 
tion of the laws of Spain. A more conclusive evidence of the 
sense of the Territorial Legislature, that prior to 1824 the system, 
known as the common law, had so fully permeated and vivified 
our institutions as to displace every other system and trace or 
parts of systems, can scarcely be conceived. 

The Sections of the Act bearing immediately on the point, 
are (13 and 16) thirteen and sixteen, Acts 1828, pp. 84 and 85. 
As the non-resident defendants resided out of the State and in 
the United States, the Act as to them provides the ‘‘order re- 
quiring’ them ‘‘to appear and answer,’ otherwise the bill shall 
be taken as confessed, ‘‘shall be published once a week’’ for 
‘four months;"’ ‘‘and one month having expired of the time 
thereby limited for appearance and answer,” an order that the 
bill shall be taken pro confesso, shall be granted. 

Section 16, Act 1828, p. 85, provides that notwithstanding 
the factum of publication, the defendant may ‘‘at any time be- 
fore the bill is taken for confessed or afterwards with the leave of 


the court demur or plead,” etc. The question is, what did the 
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Legislature of 1828 mean when it prescribed a publication ‘‘once 
a week”’ for ‘‘four months ?”’ 

In England, before the 18th day of November, 1847, when — 
the word ‘‘month”’ was used in a statute, without the addition of 
‘‘calendar’”’ or any other words to show the Parliament meant 
‘‘calendar,’’ it was understood to mean a lunar month. 

Lacon vs. Hooper, 6 T. R., 224; 1 Esp., 246. 

In legal matters, a month means a lunar month, Hart vs. 
Middleton, 2 C. & K. 9; Attorney-General vs. Newberry, 1 Coop., 
353. this was changed by 13 and 14 Vic., Ch. 21. For short- 
ening the language used in the acts of Parliament, the word 
‘‘month”’ is by the interpretation clause, Sec. 4, to mean ‘‘calen- 
dar,’ unless words be added to show ‘‘lunar’’ months to be 
intended. 

Since the passage of the Florida Act, the common law 
meaning of the word ‘‘month,”’ importing a ‘‘lunar’’ month, has 
been changed, not by judicial action, but by statute law, in the 
following States as noted: 


New Hampshire, chap. 1, sec. 8, General Laws 1878. 

Massachusetts, chap. 3, sec. 3, Public Stat. 1882. 

Maine, chap. 1, sec. 6, Rev. Stat. 1883. 

Vermont, sec. 12, Rev. Laws 1880. 

Rhode Island, chap. 24, sec. 11, Pub. Stat. 1882. 

Connecticut, title 22, chap. 9, Revision of Laws 1875. 

New York, chap. Ig, title 1, sec. 3 and 4, Banks & Bro. 
Rev. Stat. 

New Jersey, sec. 10, Statutes, Revision of 1877. 

Indiana, sec, 240, Rev. Stat. 1881. 

Illinois, chap. 131, sec. 1, Cothran’s Ed. Stat. 1883. 

Michigan, sec. 2, Howell’s Annotated Stat. 1882. | 

Wisconsin, sec. 2578, Rev. Stat. 1878. 

lowa, sec. 45, Miller’s Rev. Code 188o. 

Minnesota, chap. 4, sec. 1, Gen. Stat. 1878. 

Kansas, chap. 80, sec. 720, Dassler’s Com. Laws 1879; 
applies only to construction of the Code. 

Delaware, chap. 5, sec. 1, Rev. Code 1874. 

Virginia, chap. 15, sec. 9, Code of 1873. 

West Virginia, art. 143, sec. 14, Bien. Law 1882. 
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North Carolina, sec. 3765, Code 1883. 
Kentucky, chap. 21, sec. 7, Gen. Stat. 1873; and sec. 
732, Bullitt’s Civ. Code. 

Tennessee, sec. 50, Mill & Vertrees’ Code 1834. 
Missouri, sec. 3126, Rev. Stat. 1570. 
Arkansas, sec. 6359, Man. Dig. 1884. 
Texas, sec 3135, Rev. Stat. 15709. 

California, sec. 5014, Hittell’s Civ. Code 

Colorado, sec. 405, Civ. Code of 1877 

Washington Territory, sec. 759, Code 1881. 

Dakota, sec. 2123, Levisee’s Codes 18832. 

Idaho, sec. 11, Civ. Code 1881. 

Montana, sec. i149, Gen, Laws 

Georgia, sec. 5, Code 1882, 

Alabama, sec. 8, Code 1876. 

Mississippi, sec. 12, Code 1880. 

Utah, sec. 11, Civ. Code Proc. 1884. 

Arizona, sec. 3, Compiled Laws 1877 

In Loring vs. Halling, decided in 18:18, it was held (15 

Johns., 119-20) by the Supreme Court of New York, in deter- 
mining the period of public notice to be given, in the exercise of 
a power, in pais, of sale in foreclosing a mortgage, where the Act 
(1 N. R. L., 374) required that notice should be inserted ‘‘once 
a week”’ for six successive months, previous to the day of sale, 
that the requirement was satished by a publication continued for 
twenty-four weeks, that is six lunar months. Chancellor Kent 
in Stockhouse vs. Halsey, 3 Johns. Chy. Cases, 74, decided in 
1817. had made the same ruling. Soin Jackson vs. Van Valken- 
burg, 8 Cowen, 260, Judge Woodwork, in February, 1828 (our 
statute having been passed in November of that year), in con 
struing Ch. 245, Sec. 1, declared the foreclosure irregular be- 
cause ‘‘there was nota notice of six lunar months.’’ It ts true, 
Judge Nelson, in 1833, The People vs. The Mayor of New York, 
10 Wend., 395, in construing the word ‘‘month’’ as used in the 
statute concerning the assessment and collection of taxesin New 
York city, passed in 1816, held that it meant calendar and not 
lunar, Dut he rescued the Legislature from using the word 
‘‘monr.a’’ as a ‘“‘lunar’’ month, by declaring, ‘‘as the one period 


18 


in express terms is calendar time, and the six months immedi- 
ately succeed it, and were intended to include a part of it, it 
should be construed to mean the same, otherwise we must be- 
lieve the Legislature intended to fix the different periods by dif 
ferent calculations of time in the same breath, and on the same 
subject matter, and without any conceivable purpose."’ At the 
same time he states the rule to be that month means lunar and 
not calendar in the absence of added words showing a different 
legislative intent. In the Florida statute of November 1, 1828 
there is no language indicating that calendar months were in. 
tended. On the other hand, the entire context shows that lunar 
was intended. So far from calendar time being expressed as in 
the case in 10 Wend., 398, the publication is in terms re- 
quired to be made, as to those who are to be brought in 
as defendants, in, respectively, two and four months—that is, 
residents of the United States, ‘‘once a week’ for four months, 
conditions wholly inapplicable to calendar months, which are not 
susceptible of divisions into ‘‘weeks.”’ 

The legislative power of Florida, by which alone the rule of 
the common law can be changed, has never been exerted in the 
direction of declaring that the word ‘‘month,”’ when used in a 
statute, shall mean calendar month. Nor have the courts of 
Florida, in any instance, held that the word ‘‘month,”’ as used 
in the statute, bringing non-residents into court by publicaticn, 
means any thing but ‘‘a common law” month, a ‘‘lunar month,”’ 
nor does the case of Bacon vs, The State. 22 Florida, 47, interp- 
reted in the light of Sheets vs. Selden, 2 Wall., 177, upon which 
it is based, construing a recent rule of court, conflict with this 
view. And the inquiry further demands solution if a change is 
wrought in the meaning of the word ‘‘month”’ as that word was 
understood when the statute was passed November, 1828, and 
this change is effected by judicia/ as distinguished from legisla- 
tive action, at what period of time must this change be held to 
have been accomplished ? 

The case of Bacon vs. The State, 22 Florida, page 47 
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does 
not decide that under a statute passed, as this act of constructive 
service ws, in 1828, that the word month means ‘‘ealendar 


month.”’ It simply decides that an order of the court extending 
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the time to prepare bill of exceptions for three months, under a 
rule of court which was made in 7873, would be construed to 
mean ‘‘calendar months,’’ but the court distinctly says that they 
hold this because nothing in the order indicates the contrary. 
But in the statute for constructive service the language is ‘‘once 
a week for four weeks,’’ which means clearly a month, divisible 
into weeks, or a lunar month. 

The case of Sheets vs. Seldon, 2nd Wallace, 177, was upon 
the construction of a lease under the statue law of Indiana, where 
the Legislature has prescribed that the word month shall mean 
calendar month when used in the statutes of the State, so that 
neither of these authorities support appellant's contention in this 
case. 

We insist, therefore, the period prescribed for publication of 
notice bringing in non-resident defendants, residing within the 
United States, is sixteen weeks, that is four lunar months, one 
hundred and twelve days; and that this interval and more elapsed 
between the oth day of August, 1884, the alleged first day of 
day of December, 1884, the first 


publication, and the 
Monday in December, 1884, to which the said non-residents 
were cited to appear and answer. 

Suppose the statute does wot really mean one hundred and 
twelve days’ notice by publication, but means four calendar 
months, and the State Circuit Court in fact erred in determining 
that the required statutory period had elapsed, does it belong to 
the jurisdiction of the United States Circuit Court for the North- 
ern District of Florida, to review and correct this error, in this 
collateral way, at the price of disturbance or displacement of 
title acquired at a judicial sale ? 

We submit that the construction of the meaning of that 
statute, as applied in that case, was within the jurisdiction of the 
State Court to determine; and that determination, however 
erroneous it may have been, was not open to inquiry in //zs suit. 

If, as we contend, this decree pro confesso is regularly taken 
as appears of record herein, the only other question raised by 
appellant on the proceedings in the State Court, is whether the 
decrees of February 6th, 1885, page 103, printed record, con- 
solidating said suits and decreeing that said non-resident defend- 
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ants were in default; and of June 4th, 1885 (finding certain liens 
and ordering the sale of the property and calling in the claims 
and bonds), were justified by the pleadings in the two causes. 

* Under the bills in causes of P. J. Canova vs. Green Cove 
Springs and Melrose Railroad Company e¢ a/., the sale was made 
to satisfy and enforce Canova’s laborer’s lien, and also Budding- 
ton, Wilson & Co.’s bonds as a bondholder of bonds of the 
Railroad Company, also Buddington & Wilson's labor liens. 

The Court below found and adjudged that P. J. Canova had 
a laborer’s lien for $3,526, and that was sufficient to draw the 
property into a Court of Equity for benefit of all lien holders ; 
this being a creditor’s bill for the benefit of all lien holders. 

Buddington & Wilson were also decreed laborer’s lien of 
$143.67 and a number of other laborer’s liens, besides judgments 
and bonds were declared liens on the bonds. 


For laborers’ liens see : 
McClellan’s Digest, p. 730, Secs. 41-2. 

The bill of Buddington, Wilson & Co. was not only a bill 
to enforce their alleged lien for labor on the road, but as bond- 
holders to enforce the payment of the principal and interest of 
$17,500 of full value of bonds of said Company. The interest 
not having been paid on the bonds, any bondholder, on failure 
or neglect of the Trustee to institute proceedings to enforce col- 
lection of said interest, may bring suit to enforce same by sale 
of the property, and the Court'selling to enforce payment of 
interest to prevent further litigation or holding the funds in 
Court, or turning them over to the debtor, will proceed to pay 
the principal also of the bonds of such bondholders as have 
come into the suit. 

Where such a suit is brought by a bondholder on behalf of 
himself and all other holders or creditors, and all are given an 
opportunity to come in and participate in the proceeds, all bond- 
holders are quasi parties and bound after decree of sale and dis- 
tribution. | 

Campbell e¢ a/. vs. R. R. Co. 

1 Woods’ Reps., 376, 377. 

Story’s Equity Pleadings, Sec. 94-96. 
3d Dillon, 489; 11 Wallace, 459. 
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We insist the procedure and- results in a suit of a bond- 
holder are the same whether the Trustee is a party or not, be- 
cause it is a suit of one of a class of creditors for all, and against 
their common debtor to enforce their joint lien on same prop- 
erty. 

The claim of Buddington & Wilson to liens for labor was 
also established and decreed by the Court below. 

These labor liens are of prior dignity under the statute, to 
all liens, and this law existed before the mortgage or bonds were 
executed and therefore is the law of the contract, and parties 
buying bonds take them with notice of it. 

The bill of Buddington, Wilson & Co. was sufficient in its 
prayers and allegations to found a decree in favor of them and 
all bondholders to enforce the trust deed as a mortgage under 
the laws of Florida. 

What is a mortgage in Florida, and how the title of mort- 
gagor is divested by judicial proceedings is set out in McClellan’s 
Digest, pages 765-6, sections I, 2, 3. 

They are simple liens to be enforced by decree of sale ; the 
legal and equitable title remaining in the mortgagor, until the 
lien is executed by a sale under the decree of the Court. 

Sayre vs. Jordan, 24 Fla., page 1; 9 Cal., 365; 21 Cal, 
609; Pom. Eq., vol. 3, p. 159, sec. 1188, and notes. 

We contend that the sale under the decree of the Court 
below was in all respects regular; an inspection of the record 
will show two bills filed—one by P. J. Canova, is to enforce 
labor lien, secured by bonds as collateral; and the other by 
Buddington, Wilson & Co., to enforce labor lien and bonds; 
these suits consolidated, full notice to all creditors, testimony 
taken, property advertised and sale regularly made. 

The bill of P. J. Canova sought to enforce his laborer’s lien 
secured by bonds as collaterals. He was finally found to have 
laborer’s lien of $326, and to be the holder of a large amount 
of bonds as collaterals (see Master's report), and his bill was 
taken pro confesso against Chester Construction Company. This 
drew the cause into equity and the Master's notice to all class 
of creditors would have made sufficient cause to justify the sale, 


even upon this suit. 
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But the bill of Buddington, Wilson & Co. was to enforce 
laborer’s liens and bonds, and undoubtedly justified the decree 
of sale. 

Counsel for appellant would make it appear that the decree 
of June 4th, 1885, only recites the finding of $200 of laborer’s 
liens due Buddington & Wilson, and judgment of $1,072.50 due 
QO. A. Buddington on their interventions that this decree was 
made on a pleading to which Guaranty Trust and Safe Deposit 
Company were not parties and of which they had no notice. 

This is not the condition of this decree, it was not made 
on new or amended pleadings. 

The bills of both P. J. Canova and Buddington, Wilson & 
Company were creditor’s bills for themselves and all others in 
like situation. The petition of Buddington, Wilson and O. A. 
Buddington was simply other creditors of like kind coming into 
a common cause, the admission of the defendants by the pro con- 


fesso would cover the cases of all creditors coming in and prov- 


ing their claims, to the satisfaction of the court, even after pro 
confesso is taken; therefore the findings of these liens was not 
making a decree on new pleadings. 

But the decree was also based on the facts as found, that 
Buddington, Wilson & Co. were the holders and owners of cer- 
tain of the bonds of the said railroad company as set forth in 
their bill of complaint, which said bonds are secured by first 
mortgage on said railroad, etc. (reciting the property), and that 
bill of P. J. Canova had been taken as confessed, that the rail- 
road company was utterly insolvent and had been made default 
in payment of all interest due on its said bonds se secured by 
said first mortgage since July —, 1883, and road was in hands 
of a receiver, 

It was upon this condition of things that court ordered the 
sale of the property to prevent expenses of keeping and preserv- 
ing same, and at the same time ordered the taking account of all 
claims, liens, bonds, etc., which was done. 


The appellant attacks all the proceedings in the State Court. 
If the decrees pro confesso were regularly taken, these grounds 
of appeal cannot be heard, as the party against whom pro confesso 
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has been taken can only have reviewed the question as to whether 
the decree conforms to the pleadings. 

In dismissing the bill, upon the issues raised. upon this 
record, after assuming jurisdiction to enforce the alleged lien of 
outstanding bonds, the court below adjudicated there were no 
valid bonds outstanding in the hands of doxa fide holders. We 
contend this adjudication is abundantly supported by the evi- 
dence. Let us consider. 

The bill alleges that the bonds were issued and secured June 
20, 1882, and that ‘‘the said Green Cove Springs and Melrose 
Railroad Company has not kept and performed any of its cove- 
nants on its part in the said deed of trust contained, but has 
broken and violated each and every one of said covenants. The said 
company has not paid the interest coupons on its bonds which 
accrued due January Ist, A. D., 1884, nor any part thereof, nor 
upon any of the coupons of said bonds which have accrued since 
the date last aforesaid, but the same remain unpaid and unsatis- 
fied, and the right of the grantee in said deed to take possession 
of said railroad and the property described in the said deed and 
sell the same for the benefit of the holders of said bonds has 
accrued and become vested in said grantee, and that said bonds 
or a considerable portion thereof, to-wit: twenty-five thousand 
dollars of such bonds, are outstsnding and unpaid, together with 
the interest coupons attached thereto, and the aggregate amount 
of said bonds originally issued was two hundred thousand dol. 
lars.”’ 

As these bonds run for twenty years, and the principal ma- 
tured, in the absence of default, July 1, 1902, semi-annual inter- 
est instalments were represented by forty coupons attached to 
each bond. 


The bonds presented by Ambler & Taliaferro are set forth in 
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the record 

“No $, 21, 22, 68, 124 to 131, inclusive, 132, 133, 134, 
375 S. 140, 145, 140, of the denomination of $1,000 each, and 
Nos. 17, 4, 83, 85, 86, 87, 88, 89 and go, of the denomination 


of $500, with interest coupons due thereon on January 1, A. D., 


1884, and which have become due since that date.” 
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The testimony of J. C. Marcy, from whom, through J. T. 
Walker, their attorney, Ambler & Taliaferro purchased the 
bonds they presented for allowance, introduced as a witness by 
Ambler & Taliaferro, p. 191 of record, shows that these bonds 
were sold to them, on the day of the sale of the railroad proper- 
ties, under the decree of the State Court, and after the parties 
attending the sale, including the said John T. Walker, had re- 
turned from Green Cove Springs where the sale was made, to Jack- 
sonville. The testimony of J. C. Cooper, page 180, also gives the 
history of the acquiring of these bonds. This sale was made Au- 
gust 3, 1885; and the bondsso purchased by Ambler & Taliaferro 
were produced under the order of the court referring this cause 
to the master, entered by Judge Settle December 23, 1886. (See 
record, 162--163, under paragraph 4 of that order). 


The testimony of J. C. Marcy, and the testimony of John 
T. Walker and the testimony of J. C. Cooper and R. W. Davis, 
show the circumstances under which, and the price for which, 
these bonds with coupons attached were acquired by Ambler & 
Taliaferro, and exhibits full knowledge on the part of Ambler 
& Taliaferro, and their agent and attorney, John T. Walker, of 
the defects in the title to the bonds, and defeats their claim to 
hold them dona fide. What are these circumstances: 


1. At the time they purchased, the property pledged to se- 


Court ; and the liens upon it, including the liens of these bonds, 
were being adjudicated by the court; and the road and proper- 
ties were sold, under the order of the court, to satisfy these 
liens, on the day Ambler and Taliaferro bought them, by pay- 
ing for $23,000 face value of the bonds, only $3,450 (see Mar- 
cy s testimony, p. Ig! of the printed record), an amount not 
exceeding the sum total of the past due coupons attached to the 
bonds and sold with them. 


2. There was delivered to J. T. Walker, the agent of the 
purchasers, along with the delivery of the bonds, an affidavit, 


as follows: 


t 
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‘*STATE OF PENNSYLVANIA, 
‘*CounTy OF PHILADELPHIA. { fs 

‘* Before me, the subscriber, a Commissioner for the State 
of Florida, here resident and duly appointed and bualified, per- 
sonally appeared Thomas 5S. Harris, who, being duly sworn, 
doth depose and say that he is the dena fide holder and owner of 
the bonds accompanying this affidavit of the Green Cove Spring 
and Melrose Railroad Company, and that he acquired the same 
for value and without notice that the said bonds were issued im- 
properly and without any valuable consideration moving therefor 
to said railroad company. 

‘THOMAS S. HARRIS.” 

‘* Sworn to and subscribed before me this twenty-ninth day 
of July, A. D., 1885.” 

“SAMUEL L. TAYLOR, 
[SEAL. | ‘*Commissioner for Florida in Pennsylvania, 
‘518 Walnut Street, Philadelphia. 

‘‘Said bonds numbered respectively Nos, 18, 21, 22, 68, 
124, 125, 120, 127, 128, 131, 132, 133, 134, 137, 138, 140, 148, 
149, all of $1,000 each; also Nos. 41, 17, 83, 85, 86, 87, 88, 
89, goand gI, of the denomination of $5,000.00 each.” 

To this point Marcy swears: ‘‘I want to make one state- 
ment with regard to the memorandum on the margin. I wish 
to state, if | have not already stated it, that the numbers and 
denominations there made are the numbers and denominations 
of the whole $23,000.00 sold, as above stated, to Messrs. 
Ambler & Taliaferro through Mr. John T, Walker. 

‘‘The sale of the bonds took place in Jacksonville, Duval 
county, at the National Bank of the State of Florida, that is, the 
sale was consummated there. It had been talked about some 
time before. I would not like to fix the time; not long before 
Mr. Greeley and I had talked about them, and Mr. Walker also; 
there was $9,000 I| did notsell; I was notauthorized. These be- 
longed to Dunn Bros. 

‘T delivered this affidavit, with the bonds, to the purchasers, 
that is, I suppose I did. The time the bonds were found it was 
with them. I don’t especially recollect now. It would be al- 
most impossible for me to state whether Mr. Walker saw the af- 
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fidavit when he bought the bonds, but I suppose he did, as Mr. 
Walker is a prudent man and would not buy them without, | 
suppose—that is, without seeing the afhdavit—that is, under the 
then peculiar case, as an order had been made by the special 
master touching the dona fide ownership of bonds and some ques- 
tion had been made about it. I mean as to bonds generally, 
not as to these bonds.” 

This witness speaking of a trip he made with Mr. Walker, 
and at the request of Mr. Walker, to aid him, as the representa- 
tive of Ambler & Taliaferro, further says: ‘‘ The purpose of 
going, as I understood it, was to see how many bonds were out- 
standing, how they were held, by whom they were held, and 
ascertain at what price they could be purchased.”’ 

‘“‘O. Whom did you represent? ” 

‘‘A. TI went with Mr. Walker to aid him in his investigation, 
and was employed by him and paid by him. He mentioned 
Ambler & Taliaferro and Alex. Wallace and others as_ persons 
that he represented. The affidavit referred to was sent along to 
enable me to comply with the order of the master or sell the 
bonds as I saw fit. I did not deem it necessary that there should 
be an affidavit to sell the bonds.”’ (See pages 194-5 of the 
record. ) 

In answer to the question: How long had you known Mr. 
Harris? Marcy says: ‘‘ This first time I met Mr. Harris, I met 
him in Philadelphia, at the time I went with Mr. Walker, some 
time before the sale by the special master of the Green Cove S. 
& M. R. R._ I had had correspondence with Mr. Harris for a 
iong while before.”’ 

In answer to the question by complainant: ‘‘ At the 
time you sold these $23,000 of bonds, had you any knowledge 
that they were a part of $25,000.00 of bonds that had been in 
the hands of Shreve Ackley?” 

A. ‘‘I had no such knowledge, suspicion, or thought, nor 
do I know it now except by mere rumor, nor did I even hear of 
that rumor until many months afterwards.”’ 

Mr. Taliaferro, examined on his own behalf, was asked: 


Q. ‘‘State whether or not prior to the sale you contem- 
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piated being a bidder, and if you had made arrangements to bid 
on the property and to what amount.”’ 

A. ‘*I had gone through the country over the line of road, 
and had made up my mind that it would be a desirable purchase 
in connection with our timber interests. I returned to Jackson- 
ville. Mr. Alexander Wallace was with me when I made the 
examination, and we employed Col. John T. Walker to investi- 
gate the subject of the title to the property and how a legal title 
could be acquired. In this way he came to require into these 
bonds. After investigating the matter for some weeks he told 
us that he thought it advisable to buy up these outstanding 
bonds. Acting under that advice, we authorized him to go to 
Philadelphia and endeavor to purchase these bonds.”’ 

It thus clearly appears that prior to the sale, and with refer- 
ence to being a bidder thereat, and with reference to the acquisi- 
tion of the legal title, Walker was employed to investigate, 
and after investigation, reported that he thought it advisable, 
with a view to the acquisition of the title, that //ese outstanding 
bonds be bought up, And that acting under ¢/zs advice, Am- 
bler & Taliaferro authorized Walker to go to Philadelphia to 
purchase ‘‘these bonds.”’ 

Walker testifies that in pursuance of thisemployment, retained 
as he was prior to the sale, made by the State Circuit Court, and 
with reference to his clients’ bidding thereat, with the view of 
the acquisition by them of the legal title to the railroad proper- 
ties, the line of which they had examined, and the purchase of 
which they had ascertained was ‘‘desirable in connection with 
our timber interests,’’ he got possession, through the officers of 
the railroad company, of the bond statement of the company, 
as follows: 

‘"BOND ACCOUNT. 


‘‘H. K. Thurber (to secure debt for iron rail). . . . $ 35,000.00 
“Sm Geewe. “i ee 
‘‘Buddington, W lesa & C Ee ea ee 
Ts wld ee ew et ew ee 
‘Shreve Ackley... . Sl 
“C, Construction C ompany , (held by members). a. 


>? 


ES el 


28 


(See page 219 for bond account, and page 205 for Walker’s 
testimony. ) 

Equipped with this statement, Walker proceeded with Marcy 
to Philadelphia. _‘“There we met Mr. Harris, who held some 
of the bonds; I don’t remember how many. Through him, 
according to my recollection, Mr. Dunn was introduced to me. 
The Philadelphia investigations were conducted principally 
through Mr. Dunn and Mr. Harris. With Mr. Marcy’s assist- 
ance I ascertained al! the facts touching the dona fide holding of 
the bonds in Philadelphia. The evidence satisfied us that all the 
bonds were purchased in good faith, and I authorized Mr. Marcy 
to represent my clients and complete the transaction with these 
parties, Dunn and Harris, carefuliy instructing him to avoid the 
purchase of any bonds of Mr. Shreve Ackley, as to the validity 
of whose holding I had come to entertain doubts. Satisfied as 
I was of the dona fides of the holding of the bonds, I author- 
ized him to purchase. I, nevertheless, required him, as a con- 
dition precedent, to have each one of these parties make his affi- 
davit that the bonds were purchased in good faith, and without 
any knowledge or suspicion of their integrity, I left Mr. Marcy 
to complete the transaction, and after a delay of a few days in 
Washington city returned to Jacksonville. The transaction had 
not been completed, according to the best of my recollection, 
when the sale of the road took place. After the property was 
cried off at Green Cove Springs and knocked down to J, C. 
Greeley as Trustee, I returned to Jacksonville by the next train. 
I ascertained that a number of these bonds—I cannot recollect 
how many—had been sent to Mr. Cooper's office to be filed. 
Mr. Marcy informed me that the bonds had been left in Mr. 
Cooper’s office to be filed, but had not been filed by reason of 
the absence of the special master. I immediately closed the 
transaction with Mr. Marcy; told him I would take the bonds; 
went to Mr. Taliaferro’s residence, where I found him at dinner: 
got his check for the amount to be paid, and handed it over to 
Mr. Marcy. He got the money on it, and went to Mr. Cooper's 
office and got the bonds; I don’t recall whether it was Mr. C. 
P. or J. C. Cooper who turned them over to him. There were 
a number which he had in his safe and which had not been de- 
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livered to the office of the Messrs. Cooper. My impression is 
that none of them had been filed. 1 hold in my hand a tele- 
gram from Mr. Thomas S. Harris, addressed to Messrs. J. C. 
Marcy & Son, which I file. I know that a portion of the bonds 
purchased by me were handed to me out of his safe, but what 
number and denomination they were I do not know. 

Paper is handed witness and he is asked if it is one of the 
affidavits referred to in his testimony. 

A. This is one of the affidavits. It is not exactly accord- 
ing to the condition I prescribed to Mr. Marcy, and it is not the 
kind of an affidavit I would have taken myself,”’ 

(See page 203-4 of the record. ) 

[It appears from the recorded proceedings in the State Court, 
made part of the pleadings in this case, that the suit of P. J. 
Canova vs, Green Cove Springsand Melrose Railroad Company, 
and the suit of Buddington, Wilson & Co. ws. the same, were 
consolidated by order of the Court in January, 1885, and on 
the 20th day of June, 1885, J. C. Cooper, as master, gave mas- 
ter’s notice to creditors as follows : 

‘“MASTER’S NOTICE TO CREDITORS. 

‘‘Notice is hereby given to all persons having claims of any 
character against the Green Cove Springs and Melrose Railroad 
Company, including bonds of said company, to file and prove 
the same before me at my office, in the city of Jacksonville, 
within sixty days, according to the decree of the Judge of the 
Circuit Court for Clay county, Florida, in the cases of Budding- 
ton, Wilson & Co. vs. Green Cove Springs and Melrose Railroad 
Company and P. J. Canova vs. Green Cove Springs and Melrose 
Railroad Company, bearing date the 4th day of June, A.D. 
1885. JouN C. Cooper. 

‘Tune 20th, 1885."’ 
which was published for nine consecutive weeks prior to August 
22d, 1885. 

On pages 66 to 74 inclusive of the printed record will be 
found the report of the Special Master in the State Court, the 
Circuit Court for Clay county, Florida, showing all the debts, 
claims, bonds, judgments and liens of all sorts proven in the 
cases in that Court, to-wit: Sixty-six thousand 60-100 dollars 
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of the bonds filed and allowed, and other bonds of divers mem- 
bers of the Chester Construction Company disallowed, thirty-one 
in number, amounting to $31,000. 

And the further proof that Dexter Hunter held $25,000 
more of the bonds as collateral to protect his contract to com- 
plete the railroad construction for short distance, for which con- 
struction he was only paid by allowing him an interest in the 
purchase of the property under these proceedings by the master 
in said causes. 

In addition to these bonds about $18,500 of laborers’ liens 
and other like claims were filed with said master, adjudicated in 
said causes and entered into and became part and parcel of the 
title acquired by the purchasers at said sale. 

So that the position the appellant, the Guarantee Trust and 
Safe Deposit Company, occupies in this litigation, is that of a 
naked trustee seeking to overturn a sale under which its own 
cestuts que trust hold the title to this property for the payment 
of their bonds. 

The only bonds dona fide issued by the Green Cove Springs 
and Melrose Railroad Company were those filed and allowed in 
these causes in the State Court. 

The bond account, page 219 of the printed record, which 
came into this record from the possession of J. T. Walker, 
attorney for Ambler & Taliaferro, while he was being examined 
as a witness, p. 205, shows the whole number of bonds to be 
$200,000; of these, $35,000 therein were stated to be in posses- 
sion of H. K. Thurber; $11,500 held by R. B. Canova; 
$18,000 held by Buddington & Wilson, and $25,000 held by 
Dexter Hunter, were dona fide issued for value, and were allowed 
in the proceedings in the Circuit Court for Clay county, Florida ; 
the other $25,000 therein stated as held by Shreve Ackley, and 
$85,000 by Chester Construction Company were never dona fide 
issued or held, nor was any consideration ever given for them, 
as is shown by the testimony before the master in the Circuit 
Court for Clay county, see pages 94, 95, 104 of record, and the 
findings of said master as to some of them on pages 71 and 72 
of the record, and by the testimony of R. W. Davis, pages 186 
to 190 of the record, and A. F. Vogelbach, pages 171 to 179 
of record. 
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This evidence shows beyond doubt that the $85,000 held 
by the Chester Construction Company were obtained by them 
upon misrepresentations of the work that they would thereafter 
do, and the new equipment, etc., which they would furnish, but 
which they never furnished, but they failed to pay their sub- 
contractors, Buddington, Wilson & Co., and P. J. Canova who 
did all the work that was done on the road, and the only com- 
pensation said Buddington, Wilson & Co., and Canova ever re- 
ceived was what they obtained by sharing in the purchase of the 
property under the sale by the Master on the proceedings in 
said State Court, which ts assailed in this cause, so that cleariy 
in the hands of any of this Chester Construction Company or of 
any one taking same with knowledge of the facts, these bonds 
were not dona fide outstanding liabilities against the Green Cove 
Springs and Melrose Railroad Company or liens on its property. 

The history of the $25,000 held by Shreve Ackley, shows 
that they were neverissued at all, but were held by him as Presz- 
dent of the company to be put in bank subject to the orders of 
the company (see testimony of Vogelbach, page 171 of the 
record), and by him were intended to have been filled in the 
Master's office in the suit in the State Court, but were diverted 
from that cause and sold contrary to his. instructions to Ambler 
& Taliaferro who here produce them in this cause in United 
States Circuit Court for Northern District of Florida. 

See Vogelbach’s testimony page 171 of record. 

The court below dismissed the bill in this cause, thereby 
adjudicating that there were no outstanding bonds other than 
those allowed in the causes in the State Court, and which en 
tered into the title in this cause, and we contend this adjudica- 
tion is abundantly supported by the testimony in this cause. 

The only bonds filed in this cause in United States Circuit 
Court for Northern District of Florida in pursuance of the order 
of the court found on page 162 of record, were those of Ambler 
& Taliaferro numbered 4, 17, 83 and 85 to g! inclusive, for 
$500 each, numbers 18, 21, 22, 68, 124 to 128 inclusive, 131 to 
134 inclusive, 137, 138, 140, 148 and 149, for $1,000 each, ag 
gregating principal of $23,000 

The history of these bonds is given by the witness, A. J. 
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Vogelbach, on page 171 of the printed record, and discloses that 
$18,000 of them, to-wit: numbers 83, 85, 86, 87, 88, 89, 90, 9! 
of denomination of $500 each, and 124, 125, 126, 127, 128, 131, 
132, 133, 134, 137, 138, 140, 148 and 149 of $1,000 each, ‘‘were 
never wssued by the company at all, but were left by the company 
in Philadelphia with Shreve Ackley, the President of the com- 
pany, and he sent them to one J. C. Marcy to file with the Mas- 
ter in the State Court, and said Marcy sold them to said Ambler 
& Taliaferro for a small nominal figure, contrary to his instruc- 
tions, so Ackley states to Vogelbach, and of all these facts 
Ambler & Taliaferro had full and complete notice. 

. The other $5,000 of these bonds, filed by Ambler & Talia- 
ferro, were bonds procured by the Chester Construction Company 
of New Jersey from said Green Cove Springs and Melrose Rail- 
road Company, on covenants that said construction company 
never fulfilled, and by fraud and misrepresentations, and were 
sold by said J. C. Marcy to said Ambler & Taliaferro for one 
Dunn and one Thomas FE, Harris, members of that Chester 
Construction Company, of all of which matters said Ambler & 
Taliaferro had full knowledge. 

For history of bonds delivered to Chester Construction 
Company see testimony of A. J. Vogelbach, page 173, and 
particularly the testimony of R. W. Davis, who was the Secre- 
tary of the Green Cove Springs and Melrose Railroad Company 
during nearly all of its existence (see pages 186, 187 and 188 of 
printed record). 

From this testimony it clearly appears that the bonds held 
by Shreve Ackley belonged to the Green Cove Springsand Mel- 
rose Railroad Company and were never issued, and those held 
by the Chester Construction Company were never earned, 
and were divided up among themselves, and that Thomas E. 
Harris and Dunn Brothers, from whom Ambler & Taliaferro 
purchased the bonds, were members of the Chester Construc- 
tion Company. 

Now as to Ambler & Taliaferro’s connection with this rail- 
road company, its history and bonded indebtedness. 

It appears from the testimony of R. W. Davis, pages 187 
and 188 of record, that after the Chester Construction Company 
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had failed to carry out their contract, that the Green Cove 
Springs and Melrose Railroad Company applied to Ambler & 
Taliaferro to advance them money or to make a contract to com- 
plete the road; and gave them a complete statement of the finan- 
cial condition of the company and of its bonded debt, and who 
held the bonds and of the failure of Chester Construction Com. 
pany to carry out its contract, of the nature of their holding of 
bonds. 

In this statement they were distinctly informed of the na- 
ture of Ackley’s holding, that is, that the bonds he held belonged 
to the company. 

This was in the latter part of 1883 or early in 1884. 

Ambler & Taliaferro did not advance the money, that was 
sought to be borrowed, but Dexter Hunter, one of the present 
owners of the railroad, did advance the funds, by means of 
which was completed the construction of the first ten miles. 

The next we find of Ambler & Faliaferro’s connection with 


the company or its bonds is, that after the road has gone into 
the hands of a Receiver, and the causes are pending in the State 
Court, they send their attorneys, J]. T. Walkerand J. C. Marcy, 
to Philadelphia to find out who hold the bonds and everything 
they could there in reference to these bonds 

See testimony of J]. T. Walker, page 203 of record. 

Also testimony of J. C. Marcy, page 195 of record. 

Mr. J. P. Taliaferro and his attorney, Mr, J. T. Walker, 
went to the sale of the road made by the master, and came im- 
mediately back to Jacksonville, went after Marcy, who held the 
Ackley, Harrisand Dunn bonds, got him to withdraw the bonds 
from the master’s office, bought them for about 20 per cent. of 
their face value and then demanded payment of the same from 
the purchaser, J. C. Greeley, Trustee, and threatened this liti 
gation, if they were not paid. 

These facts appear from the testimony of J. C. Greeley, 
page 210 of record, testimony of J]. T. Walker, page 203 of 
record, testimony of J]. C. Marcy, page 193 of record, testimony 
of J. cz Cooper, page 182 of record. 

The very manner in which the purchase was made, ina 
great hurry, immediately after the sale, for a small sum, with 
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the iitigation pending, and the evidence already taken, showing 
the insolvency of the railroad company and its failure since July, 
1883, to pay interest on bonds, go to show an utter recklessness 
on the part of these purchasers as to the character of the bonds 
they were buying. 

In Mr. T. J. Walker’stestimony, page 203 of record, it is 
clear he knew that the bonds held by Shreve Ackley were not 
bona fide held and the evidence of Vogelbach, page 171, shows 
$18,000.00 of these bonds bought by Ambler & Taliaferro to be 
part of the bonds held by Ackley, and the other $5,000.00 of 
said bonds so purchased were bonds by the Chester Construc- 
tion Company. 

We say, therefore, none of these bonds filed by Ambler & 
Taliaferro were dona fide outstanding and they knew it, and it 
must be borne in mind also that at the very time they were buy- 
ing them, their attorney, J, T. Walker, had in his possession the 
papers and pleadings in these suits in State Court for examina- 
tion, and necessarily knew all the history of these bonds disclosed 
in these pleadings. In this connection examine answer ot Green 
Cove Springs and Melrose Railroad Company to bill of Budding- 
ton, Wilson & Co., in which the company fully admits its insol- 
vency and inability to pay its bonds, and shows this condition 
was produced by the fraud and over-reaching of the Chester Con- 
struction Company. 

When Mr. John T. Walker, attorney for Ambler & Taliaferro, 
examined the papers and files in the cases in State Court, before 
said purchase by them of the bonds from J. C. Marcy, he must 
have ascertained that this railroad company was insolvent and una- 
ble to pay the interest on its bonds; this insolvency is shown by 
the bill of P. J. Canova, page 2 of record, which states the insol- 
vency of the company; it is also shown by the order appointing 
a receiver, page 7 of the record; the contract with Dexter Hun- 
ter, page g of. record, and the distinct allegation to that effect in 
bill of Buddington, Wilson & Co., page 18 of record’ testi- 
mony of O. A. Buddington, page 43 of record, and the decree of 
Circuit Court of Clay county, Florida, of June 4th, 1885, page 
61 of record, in which the insolvency of this company is distintly 
found and adjudged by the said State Court, and the evidence 
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shows that the company had ceased to pay any interest on its 
bonds since July, 1883. See testimony of O. A. Buddington, 
page 43 of record, and said decree of court, page 61 of record. 

This record further disclosed that the Chester Construction 
Company had obtained the bonds held by it by fraud and mis- 
representation, and had no right or title to same; this is distinctly 
alleged in the answer of the company, page 32 of the printed 
récord; the language is ‘‘ respondent alleges that these bonds 
were obtained by said Chester Construction Company by misrep- 
resentations and false promises, and that they are without ade- 
quate consideration."’ No stronger statement could be made of 
the fradulent character of the holding of said bonds by said 
Chester Construction Company. The bills of P. J. Canova and 
Buddington, Wilson & Co., alleging the failure of the Chester 
Construction Company, were on file, and the pro confesso against 
said Company; so that these records thus put in the possession 
of their attorney, thus specially charged by them with the inves- 
tigation of this matter, fully advised Messrs. Ambler & Taliaferro 
of the condition of said Chester Construction Company, and its 
bad faith with the railroad company, as well as the tenure under 
which it held these bonds. 

See testimony of J. C. Cooper, page 181 of record. See 
answer of Green Cove Springs and Melrose Railroad Company, 
in suit Buddington, Wilson & Co. vs. Green Cove Springs and 
Melrose Railroad Company, page 32 of record, also page 104 of 
record. 

There were no other bonds filed in United States Circuit 
Court except these Ambler & Taliaferro bonds, but a petition 
was filed by H. K. Thurber claiming to have $35,000.00 other 
of the bonds, but he did not produce nor file the bonds for the 
reason that the bonds had already been filed in the State Court 
as the bonds of P. /. Canova, and are still in the custody of 
the State Court, and this with Mr. Thurber’s full knowledge and 
approbation. The whole history of the filing of these bonds 
with the master in the State Court is given by J. C. Cooper, 


who was the master in these causes, on page 165 of the record. 


H. K. Thurber sent the bonds to the master with a letter, 
found on page 219 of record, in which he makes no claim to own 
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the bonds or to have any interest in them, but says he sends 
them ‘‘for account of R. B. Canova, as per his request.” 

R. B. Canova came into the master’s office and had the 
bonds filed as collaterals held by P. J. Canova, to secure a debt 
he held against the company for constructing part of the road, 
the bonds were so reported to the court and participated pro 
vata in purchase price of the railroad at the sale by the master 
under decrees in said causes in Circuit Court for Clay county, 
Florida. 

See master’s report, page 67 of record, 

These bonds the evidence shows never did belong to A. K. 
Thurber, but were deposited by the Green Cove Springs and 
Melrose Railroad Company with P. /. Canova, as collateral to 
secure the amount due to him for constructing a portion of said 
railroad, 

See resolution of the railroad company, page 94 of record. 
See testimony of J. C. Cooper, page 165 of record. Also testi- 
mony of R. B. Canova, page 167 of record. Also testimony of 
A. J. Vogelbach, page 173 of record. Also testimony of R. W. 
Davis, page 190 of record. 

It also distinctly appears that after the company had as- 
signed these bonds to P. J. Canova as collateral, that RX. B. 
Canova sent them to H. K. Thurber simply to show Mr. Thur- 
ber that the construction party would be paid, and that the com- 
pany had bonds with which to meet its liabilities.” It was not 
by any action of the company or P. J. Canova that the bonds 
were sent to Thurber. 

Davis took the bonds to [Thurber at R. B. Canova’s request, 
see page 190 of record, and Thurber returned them to the mas- 
ter at R. B. Canova’s request; see page 219 of record. 

R. B, Canova personally borrowed money from Thurber 
and gave him his individual notes, and sent him these bonds, 
but neither the company or P. J. Canova, to whom the company 
assigned the bonds, had any transaction with Thurber. 

See testimony of R. B. Canova, page 168 of record. See 
testimony of Vogelbach, page 174 of record. See testimony of 
R. W. Davis, page 190 of record. 

It thus appears: 
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1, That H. K, Thurber never had any title to these bonds. 

2. He did not produce or file any bonds, as they were al 
ready in the State Court. 

3. Thurber himself sent them to the master in State Court 
to be filed for benefit of R. B. Canova, and made no claim to 
them at that time. 

4. The records of the railroad company and the evidence 
show these bonds were in fact issued to P. J. Canova, as collat- 
eral to secure him, just as the master found and reported in the 
said State Circuit Court. So that Thurber had no status as to 
these bonds before the United States Circuit Court below which 
dismissed the bill, and said Thurber’s claim lent no aid whatever 
to the bill, and furnished no ground for relief to him or any one 
else under the bill. 

It thus appears that, even if it be admitted that the pro- 
ceedings in the State Circuit Court for Clay County, Florida, were 
defective or void, no case was presented by this evidence to 
warrant any decree but that of dismissing the bill, because all of 
the bonds filed, or attempted to be proven as claims, were either 
not dona fide claims against the said railroad company and its 
property, or were bonds to which said claimant, Thurber, had no 
title, legal or equitable. 

The statement in the brief of appellant’s counsel as to the 
status of Thurber bonds is not sustained by the testimony. 

If Thurberever had any title to these bonds, he voluntarily 
relinquished it by his letter to the master, accompanying them 
with a letter stating: ‘‘ He sent them for accountof Mr. R. B. 
Canova, as per his request.”’ 

There is no evidence whatever showing any direction by 
him to either Canova to file them for Thurber. He relinquished 
any right he had in them in favor of R. B. Canova, who filed 
them for P. J. Canova, to whom the company had tssued them as 
collateral. P. |}. Canova had a large claim greatly in excess of 
the Thurber loan to R. B. Canova, and he, P. J. Canova, had 
more right in these bonds than Thurber ever had. 

When appellant speaks of fraudulent appropriation of the 
bonds, it is sufficient to reply the bonds were filed just as Thurber 
directed and paid pro vata to a man who had larger interest in 
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the bonds, representing labor and expenditures, than Thurber’s 
loan. 

If P. J. Canova committed larceny of the bonds, he was 
guilty of larceny of his own property and consented thereto by 
Thurber, but the facts are after Thurber sent the bonds to the 
master he had no interest whatever in them as far as the record 
discloses. 

There is no evidence whatever that R. B. Canova acted for 
P. J. Canova in leaving these bonds with Thurber, as contented 
by appellant, and no evidence that Thurber sent the bonds to 
the master expecting /zmself to share in proceeds of said sale, 
except his own statement long after the transaction. Thurber 
had R. B. Canova’s notes, and the record, page 248, shows he 
sued upon those notes. But Thurber’s own letter settles the 
matter; he filed the bonds for Caxova and so they were applied. 


There are some erroneous statements in appellant’s argu- 
ment which we call attention to, It is stated that the suits of P. 
J. Canova and of Buddington, Wilson & Co., were brought on 
the erroneous idea that they, as contractors, hada lien on this 
property. The bill or Buddington, Wilson & Co. was in the 
main upon the donds they held, both those they had title to and 
those they had as collateral. See page 17 of printed record. 


The bill of Canova shows that the directors of this railroad 
company, by resolution, made a contract with him and refers to 
the resolution, which resolution is found on pages 94 and g5 of 
record, which sesolution pledges the bonds of the company to secure 
him, so that his bill did fix his status as having a pledge of bonds 
to secure Azs contract. 

The appellant seeks to show that the order of publication 
commenced to run on the goth of August by stating that the aff- 
davit of the publisher shows that it was published weekly. There 
was no statement in the affidavit that it was published weekly. 
The statement was that it was published for nineteen consecutive 
weeks. And the appellant also contends that the proof shows 
that the paper was published on each Saturday. The proof as 
to that, in the testimony of Buddington, is very uncertain. 


The appellant then attempts to figure out that the first pub- 
lication must have been on the goth of August, but neither of the 
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facts from which he derives his conclusion are shown in the proof, 
Therefore he has nothing to base it upon, if it were allowable 
against a decree of a court finding four months’ publication. 

The appellant admits the weakness of this argument by stat- 
ing in his brief, page 7 in a note, that the original in the court 
below showed by the printer’s marks that the first publication 
was on the gth of August. There is no such paper in this 
record and appellant cannot supply alleged defects of record by 
statements in his brief. If there was any such original the 
proper means should be taken to produce it before the court as 
a part of the record in the case; but we say in reply, that with- 
out some evidence de ors the original itself to explain what the 
alleged marks mean, they do not in themselves show what the 
appellant states. 

Appellant makes one of his assignments of errors the , fact 
that the order appointing the master in the United States Circuit 
Court, Northern District of Florida, in this case did not make it 
mandatory upon the holders of bonds to file their bonds with 
him, and appellant endeavors to sustain this on page 24 of his 
brief by again referring to an alleged paper, and parts of a paper 
stricken out as originally written, none of which appear in this 
record, and of course cannot be considered by this court. 

The order appointing the master, page 162 of the printed 
record, states that he was appointed ‘‘on motion’ of complain- 
ant.”’ Ifthe reference was not full enough it was the fault of the 
complainant, but the reading of the order will show that it was 
ample, to give every bondholder an oppertunity to come into 
the case. The order required him to give notice ina newspaper 
of general circulation to the bondholders and to mail a copy of 
the paper to any person whom he might know or ascertain had 
bonds, so that there cannot be any force in this objection. 

Again it will be noted in the final decree in this cause, page 
248 of the printed record, that the case ‘‘was submitted for final 
decree upon the pleadings and evidence as reported by the Mas- 
ter’ so that appellant cannot raise any objection as to the lack 
of proof. 

Appellees submit that none of the alleged errors urged by 


appellant exist, and the decree of the court below should be 


affirmed. 


IN THE 


Supreme Court of the United States. 


October Term, 1890. 


Tur GuARANTEE Trust AND Sarre 
Depostr Company, Appellant, | 
VS. | N — 
ry ‘ ‘ a i), 155, 
Cine Green Cove Sprines & Met. | 
ros—E RarLRoapD Company, ET AL, 


Appellees. 
Petition by Appellees for Rehearing. 


lo the Honorable, the Chief Justice and Associate 
Justices of the United States Supreme Court: 


The appellees respectfully petitioning for a rehear- 
ing in the above stated cause, desire to suggest to this 
Honorable Court certain matters in the Opinion of 
this Honorable Court in said cause, which petition- 
ers deem to be misapprehensions of fact, and misap- 


plications of law therein. 

Petitioners in this petition follow the numbering 
of the divisions of the Opinion as numbered in said 
Opinion. 


F 


In Florida both the possession and the legal title 
remain in the mortgagor or debtor, who can be de- 


prived of neither under the deed or contract except 
by a judicial sale. Therefore, the taking possession 
and sale provided in this trust deed at the request 
of the holders of 60 per centum of the outstanding 
bonds must have referred to a taking possession and 
sale under and in pursuance of chancery proceed- 
ings; no other was possible, under the laws of 
Florida. The reasoning of the Court, in the light 
of the Florida Statutes and decisions on mortgages 
and trust deeds, sustains the contention of appellees 
that the request of the holders of sixty per centum 
of the bonds was necessary. 


See McClellan’s Digest Laws of Fla., 765. 
Jordan vs. Sayre, 94 Fla.. 9. 


I. 


1, The purpose of the bill of Buddington, Wilson 
& Company was not only to enforce a statutory lien 
or the collection of bonds held as col/ateral, but the 
gravamen of the bill was to enforce by sale of the 
mortgaged property the collection of a@a// outstand- 
ing bonds of the company secured by this trust 
deed, in the words of the bill itself, also that the 
proceeds of the sale be applied “fvxo rata to the 
payment of what may be due to your orators on 
their said bonds and such other dova fide holders of 
the first mortgage bonds of said railroad company 
as May come in and present their bonds and share 
in the costs and expenses of this suit; and that the 
said railroad company and the said Guarantee Trust 
and Safe Deposit Company may be required to 
furnish a statement showing what bonds of the said 
road have been issued, giving their numbers and 
amounts, to whom issued and for what considera- 
tion.” (Record 17-19, paragraphs 3 to 8, and 
prayer. ) 


This being the purpose of the bill, no prayer for 
foreclosure or decree of foreclosure according to 
the English Chancery practice was necessary; a 
mortgage in Florida being but a lien to be enforced 
by a judicial sale of the premises. 

2. Such being the said purpose of the said bill, 
us above stated, it is not material whether appellant 
was duly served by publication or not, because all 
of its cestuis gue trustent, the bondholders, were 
invited to come into this suit of Buddington, Wilson 
& Company and participate in the proceeds of the 
sale. 

The suit was by one of a class of lien holders for 
the benefit of all, and an opportunity was given 
them all so to participate; they are therefore all 
guasit parties to said suit, and appellant, as their 
trustee, being but a naked trustee, is bound by the 
proceedings in that suit. 

Campbell vs, KR. R. Co., 1 Waoecd’s Rep., 
376, 377. 

That such opportunity was given to participate 
in the proceeds of sale under said bill is shown 
from the fact that the only bonds filed in this suit, 
to-wit, of Ambler & Taliaferro, were withdrawn 
from the Master’s office in Cireuit Court for Clay 
county, Florida, just preceding their sale to Ambler 
& Tahaferro, the party depositing them m said 
Master’s office evidently intending to participate in 
the proceeds of that sale if it suited him. 

3. The opinion holds that the seizure of the vem 
did not give jurisdiction, because the order of con- 
solidation of the suits brought by P. J. Canova and 
Buddington, Wilson & Company was made after 
the decree pro confesso was attempted to be entered 
against appellant in the suit of Buddington, Wilson 
& Company, and appellant was not a party to the 
suit of Canova in which the receiver was orginally 
appointed. 
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We respectfully call the Court’s attention to the 
fact that the Buddington, Wilson & C ompan) ’s bill 
sets forth, paragraph 9, that the railroad is in the 
hands of the Receiver under the Canova suit, and 
prays that the possession of suld Receiver be Coll 
tinued. The Buddington, Wilson & Company bill 
chus adopts this status of the Court’s custody 
through its proper otticer, and this possession of the 
yom, 30 seized from the Razlroad Company, who 
held the legal title and prior possession, and so 
adopted by Buddington, Wilson & Company in 
their suit, continued from the beginning of the 
Canova suit, and before and after the consolidation 
of the Canova and Buddington, Wilson & Company 
suits, until the sale was made by the Court, gave 
the Court complete jurisdiction of the vem. 

In this connection, we respectfully ask the Court’s 
attention to the opinion of Mr. Justice Field in 
Pennoyer vs. Neff, 95 U.8S., 734, quoted by appel- 
lees in their brief, but not discussed by the Court 
in its opinion. 


ITI. 


While attempting to state as briefly as we may 
the foregoing suggestions, we would urge more par 
ticularly what we conceive to be misapprehensions 
of patent fundamental facts upon which the judg. 
ment of reversal depends. 


A. “The bonds belonged origin: ally to Thomas S. 


Harris.” (Opinion. ) 


On the contrary, the admitted facts are that he 
obtained them from the president of the railroad 
company, and from the construction company ; there 
is no evidence that he obtained them either for 
value, or without notice; and the only testimony 
on the point shows that he had notice of the fact 
that these parties could not give good title. 


~ 


3. “ Marey swears in this connection that he sold 
$23,000.00 face value of the bonds to Walker as 
agent of the purchasers, axd was paid that amount 
of money.” (Opinion. ) 

On the contrary, for these bonds, $23,000.00 face 
value, without considering the unpaid past due cou- 
pons attached, the agent received only $3,450.00, 


C. “The only fact relied upon to show want of 
Or 1 faith, appears to be that these bonds were sold 
upon the day of the sale of the railroad property 
under a decree of the State court, and after the par- 
ties attending the sale, including Walker the agent 
of the purchasers, had returned from Green Cove 
Springs, where the sale was had, to Jacksonville.” 
(Opmion.) 


The appellees, on the contrary, ar on numer- 
our uncontested facts, on facts also clearly deter- 
mined by inference from admitted fact ‘ts, and further 
upon the decree of the Cireuit Judge, sitting with 
the District Judge, determining, after consideration 
of the merits, there were no dona fide bonds out- 
standing, which we submit the status of the plead- 
ings mdicates even though no opinion was filed. 
The appellees’ brief (pp. 24 to 35) attempts to set 
forth by repetition and by reference sufficient of the 
record testimony to support the finding and decree 
of the Circuit Court on this question of bona fides. 
And we beg leave to repeat, in short paragraphs, 
certain parts of the evidence : 


The appellant’s brief, while seeming to claim that 
Harris may have obtained title to $5,000.00 of 
bonds, admits in effect that he did not have title to 
the $18,000.00, and the argument proceeds wholly 
on the theory that, notwithstanding the defects in 
Harris’ holding, Ambler & Taliaferro acquired title 
by purchase for value without notice. 


6 
Harris Never Owned the 818,000.00 of Bonds. 


These bonds are identified (Vogelbach 171, 8th 
line) as being deposited in the custody of the presi- 
dent, simply as a custodian, with no authority to 
issue them (Davis 189, middle of page), and they 
were never tssued (Vogelbach 171, 7th line). This 
evidence is wholly uncontested and unaffected. 

Harris was familiar with the affairs of the rail- 
roal company, as shown by his consultation with 
the otticers of the railroad company, when they 
were in Philadelphia consulting with him and the 
president, Shreve Ackley, residing there; by his 
active participation in the stockholders’ meeting in 
i lorida (Vogelbach 176; Davis 189); and by his 


unauthorized sale of the bonds, ,sge - testimony 

“pe ; c Lo as 
elicited by the question of F bar mine he) 
(175 and 215): He, Harris, was better posted about 
the affairs than I, the president, was. I, the presi- 
dent, was surprised and said, Why, I gave no orders 
to sell the bonds. 

Whatever favorable inferences this testimony may 
admit, it would at least put a business man on notice, 
and the information which ordinary inquires would 
readily elicit, defeats the idea of Harris’ dona fides, 
A claim which is not here advanced by the appel- 
lant. 


Harris Never Owned the $5,000.00 of Bonds. 


These bonds Harris obtained from the Chester 
Construction Company (Vogelbach 171). The fact 
is not contested. (Appellant’s brief 18, line 8). 

Harris was one of the members of this Construc- 
tion Company, and was entrusted with the manage- 
ment of its affairs (Davis 189) in connection with the 


Railroad Company. Harris must be presumed there- 
fore to know of the Construction Company’s failure 
to earn these bonds, which is duly proven herein 
( Vogelbach 173, 7th line, e¢ seg.; Davis 189-190), 
and not contested or contradicted. The appellant 
claims that the Construction Company did certain 
work, but it does not follow that thereby & propor- 
tionate amount of bonds was earned, or even that 
the Railroad Company: was benefited thereby, and 
the testimony directly contradicts any inference 
tending to show any of these bonds were earned. 

Harris therefore could not obtain title to these 
&5.000.00 of bonds. 


Ambler & Taliaferro Were Not Innocent 
Purchasers. 


The opinion seems to proceed on the idea, and the 
fact is shown by the record, that the knowledge of 
Walker and also of Marey was in law the know- 
ledge of Ambler & Taliaferro. A number of facts 
are proven to have come to the knowledge of these 
parties, or to some of them, sufficient to reveal the 
invalidity of title, or at least to put an ordinary 
business man on notice. 


l. The bonds, with past due coupons attached, 
were offered for sale and bought at about 15 per 
cent. of the original face value (Marcy 195). To 
some of these bonds were attached three past due 
coupons, to others only one or two, and from some 
even immatured coupons had been detached. (Re- 
cord 251-253). 


2. These bonds were not purchased long before 
the sale as indicated by Walker’s testimony (208), for 
Marey was negotiating with different parties until the 


day of the sale (217, 14th line). The purchase was 
made therefore just after the sale of the road while 
these bonds or some of them at least were actually 
in the master’s safe. (203, 17th line from bottom, 
181, 183 top, 207). The purchase of these bonds 
by Ambler & Taliaferro was made in great haste 
and in a reckless manner, and for the avowed pur- 
pose of coercing the purchaser, Greeley, into a 
settlement with them under a threat of a suit on 
these bonds. (Greeley 210, Cooper 182). 


3. Walker the agent in this matter of Ambler & 
Tahaferro (Taliaferro 205), testifies that “ without 
any knowledge or suspicion of their integrity ” (203) 
he required the vendor to make affidavit of good 
faith. But he admits the affidavit furnished was not 
above suspicion (204 top), and the affidavit itself (219 
middle) shows, besides peculiarities in wording, that 
the numbers, amount, or other identification was not 
in the body of the affidavit, and the marginal num- 
bers may for ought shown to the contrary have 
been added after the affidavit or by some one with- 
out attant’s knowledge. Indeed, Marcy testifies 
(191) there were two affidavits accompanying two 
different packages of bonds received from Harris at 
different times, and yet the one affidavit introduced 
(219), has following it the numbers of all the bonds 
purchased including both packages. 

4. The opinion of the Court quotes the opinions 
of these parties whose innocence is in question, to 
the effect that they were innocent. This is not only 
insufficient, but we even considered it improper testi- 
mony, (Counsel’s objection, Record 202) We submit 
the Court’s opinion should be based rather on the 
actual facts known to these parties or to any of them, 
and their failure to testify to exactly what they had 
heard and seen, instead of their conclusions. is in 
itself indicative of fatal knowledge. 
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5. One of these parties states, (Walker 202): “My 
investigation satisfied me that there were a number 
of bonds outstanding of this Company ‘which -were 
of doubtful validity as liens. I ascertained as near 
as | could where all the bonds were. My principal 
source of information was through the officers of the 
road.” This being the principal source of informa- 
tion, and it being “nowhere denied that the officers 
told them what they testify to here about the status 
of the bonds held by the president and by the Con- 
struction Company, it necessarily foliows that these 
parties base their opinion of innocence on facts which 
in law do not sustain It. 


These agents, Walker and Marey (191, 194, 
14th line e¢ seg., 181-2), had investigated all the 
pleadings and testimony im the litigation under 
which the road was sold, and consulted the master 
therein at different times. In those pleadings it was 
alleged (32 middle of page) that the Construction 
Company bonds were without consideration, the 
master reported adversely to the bonds produced by 
Johnson, Applegate and others (71-2), associates of 
Harris in the Construction Company (Davis 190 4th 
line), on the ground that these bonds were of those 
obtained by the Construction Company (72); and 
the Court then decreed, upon the exceptions to the 
master’s report by these parties (75 bottom), that 
these bonds were void. 


7. Walker, the purchasing agent (205, see his list 
of bonds 219), knew where and by whom the bonds 
were held ; and as stated above he was familiar with 
the State Court litigation wherein (Master’s report 
70-3), all the bonds were accounted for except those 
in the hands of the president, Shreve -Ackley, and 
some of those obtained by the Construction Com.- 
pany. Walker therefore knew. these bonds came 
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from either one or both these discredited sources, if 
any doubt can be indulged on this subject after his 
trip to Philadelphia (203), and his information from 
the officers of the road (202). 


8. Admitting the utmost innocence to be claimed, 
such confessed doubts, and such knowledge, were 
sufficient to put an ordinary business man on In- 
quiry, and it would have been easy for them to have 
inquired of these officers so ready to give informa- 
tion, as to whether these particular bonds were of 
those held by the president, Shreve Ackley, or by 
the Construction Company, and failure to make such 
inquiries under these circumstances is fatal to the 
clann of dona fides. “The means of knowledge and 
knowledge itself are in legal effect the same thing.” 
Jones vs. Guaranty Co., 101 U.38., 633 top. 


The Court in its opinion further says: “ There is 
sufficient to see that there are bonds outstanding to 
secure this mortgage upon which plaintiff is entitled 
to maintain his bill, and it is not necessary at this 
stage of the case to determine as a finality, the 
amount, validity or ownership of sueh bonds or the 
number which are held bona tide by the present 
holders.” 

This language leaves in doubt the title of Ambler 
& Taliaferro to the bonds filed by them, and does 
not indicate what the bonds are the Court refers to 
as “outstanding.” We submit that the Circuit 
Court should not be permitted to be in doubt on 
this question. 


We have, in attempting to condense this petition, 
omitted a iarge amount of testimony militating 
against the doza fides of the Ambler & Taliaferro 
purchase; and have referred most briefly to the 
matters mentioned. 


1] 


If the Court should grant a rehearing, we would 
beg leave to go into a full discussion of the whole 
matter, unless the Court should by its order confine 
the argument to particular points, 


Wherefore, respectfully petitioning, your petition- 
ers humbly pray a rehearing of this cause, 


a 7, (Cao g — 


Attorney for Appellees itioning. 
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STOUT VS. JOHN J. MASTIN. 


] In District Court, Wyandotte County, State of Kansas. 


KeRSEY Coates, Assignee of Mastin Bank, ns 
vs. Petition. 


J. C. Strout, Defendant. j 


The said Kersey Coates, plaintiff in this action, complains of the 
said J. C. Stout, defendant herein, for that the said plaintiff is the 
duly appointed, qualified, and acting assignee of the Mastin Bank 
(a corporation duly organized under the laws of the State of Mis- 
souri and lately doing business in said State) by deed duly executed 
and delivered by said Mastin Bank to the said plaintiff herein, and 
for that the said plaintiff is the owner in fee, has a legal and equi- 
table estate in and to the following-described real property, and is 
entitled to the immediate possession thereof, to wit: Lot No. 248,on 
Wood street, and lot No. 241, on James street, and lot No. 246, on 
Armstrong street, and lot No. 248, on Armstrong street, and lot No. 
250, on Armstrong street, and lot No. 252, on Armstrong street, and 
lot No. 260, on Armstrong street, all in Kansas City, Kansas, in the 
county of Wyandotte, State of Kansas. 

And the said plaintiff avers that the said defendant herein now 
unlawfully and wrongfully detains and withholds the possession of 
said real property all and singular from the said plaintiff, and hath 
so detained and withheld the same from the plaintiff herein for the 
space of three years last past, whereby plaintiff hath been deprived 
of the use thereof during all of said period, to the damage of plain- 
tiff in the sum of two hundred dollars. 

Plaintiff therefore demands judgment against defendant for the 
immediate possession of all sald r al property, as well for said sum 
of $200, his damages so as aforesaid sustained. 

A. SMITH DEVENNEY, 
Att’y for Pl’t’ff. 


2 [In the District Court of Wyandotte County, State of Kansas. 
Kersey Coates, Assignee of the Mastin Bank, Plaintiff, | 
vs. » 
Jas. C. Srout, Defendant. { 
Answer. 
And now comes said defendant and, for answer to plaintiff’s peti- 
tion, denies each and every allegation therein contained. 
GOODWIN & KEPLINGER, 
Att’ys for Defendant. 
Endorsed: No. 3321. Kersey Coates, pl’t’ff, vs. J. C. Stout, defend - 
ant. Answer. Filed February 12th, 1884. L. C. Trickey, clerk, 


by M. Y. Trickey, deputy. 
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J. C. STOUT VS. JOHN J. MASTIN. 


3 Tue State or Kansas, a 
Tenth Judicial District, Wyandotte County, {°° ° 


At a session of the district court, sitting within and for said 
county of Wyandotte, begun and held at the court-house, in the 
city of Wyandotte, in said county, on the 6th day of December, 1886, 
as by statute required— 

There being present Hon. J. P. Hindman, judge of said judicial 
district, and James Ferguson, sheriff, and L. C. Trickey, clerk of the 
district court of said county, the following proceedings are had: 


SATURDAY, December 18th, A. D. 1886. 


KersEY Coates, Assignee of the Mastin Bank, ) 
v8. > No. 3321. 


J. C. Strout. j 


At this day comes plaintiff, by his attorney, A. S. Devenney, and 
files his petition, affidavit, and bond for removal of this cause to the 
circuit court of the United States in and for the district of Kansas 
in manner and form as required by law, and the court now approves 
said bond and surety thereon and orders that this court proceed no 
further herein, and that this cause be removed into the circuit court 
of the United States in and for the district of Kansas, and the clerk 
of this court is hereby ordered to make and transmit to said circuit 
court, as required by law, the record in this cause; to the entry of 
which order defendant duly excepts. 


STATE OF KANSAS, 


County of Wyandotte, | at 


I, L. C. Trickey, clerk of district court in and for said 

4 county and State, hereby certify that — above and foregoing 

is a full, true, and complete transcript of the record of the 

case of Kersey Coates, assignee of Mastin Bank, vs. J. C. Stout, No. 

3321 (except opinion of supreme court) as fully as same appears of 
record and on file in my office. 

Witness my hand and seal of said court December 29, 1886. 
[SEAL. | L. C. TRICKEY, 
Clerk District Court, Wyandotte County, Kansas. 


A copy of opinion of supreme court in above case is attached to 
case of Kersey Coates, assignee, &c., vs. F. Kirkbride, No. 3320. : 
L. C. TRICKEY, Clerk. 


Costs in district court, paid by pl’t’ff ..--- seadlathieliied: cities oon Seah $21 20 


TP POMNOTIOR OF PODEEG DOM, OY OTE Gc miecn cmc cmcnseiucens 9 00 


Endorsed: No. 5851. Kersey Coates, assignee, vs. J. C. Stout. 
Transcript of record. Filed January 6th, 1887. A. S. Thomas, 
clerk, by Frank H. Holt, deputy. 
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D Unirep Srates oF AMERICA, pee 
District of Kansas, 


Ata term of the circuit court of the United States of America 
for the district of Kansas, begun and held at the city of Topeka, in 
said district, on Monday, the 28th day of November, 1887, proceed- 
ings were h: ad and appear of record in words and figures following, 
to wit: 


WEDNESDAY, December 14th, 1887. 

KeRsEY Coates, Assignee of the Mastin Bank, Plaintiff, ) 
Us, 5So1 e 

J. C. Srout, Defendant. ( 


Now come A. Smith Deveney and T. A. Frank Jones, attorneys 
for plaintiff, and inform the court that * es Coates, the plaintiff 
in the above-entitled cause, has died since the last term of this 
court. Continued. 


6 C. F. Hutchings. 
L. W. Keplinger. 


Law Orrice or Hutrcuines & KEPLINGER, 
Kansas City, Kansas, June 11, 1888. 
Mr. A. S. Thomas, clerk U.S. C. c’t. 

Dear Sir: It is agreed that the following cases, viz., Coates vs. 
J. C. Stout, term No. 189, and Coates vs. Kirkbride, term No. 188, be 
passed until Monday, 18th. It is the desire of all parties that the 
cases be disposed of at present term. 

T. A. FRANK JONES, 
Attor ney for PUt ff. 
HUTCHINGS & KEPLINGER, 
For Stout. 
JOHN A. HALL, 
Alt’y for Kirkbride. 


Endorsed: Nos. 5850, 5851. Stipulation. Filed June 12, 1888. 
A. 8. Thomas, clerk, by Frank H. Holt, deputy. 


In the Cireuit Court of the United States for the District of Kansas. 


Kersey Coates, Assignee of the Mastin Bank, Plaintiff, 
US. 


J. C. Srout, Defendant. 


Now comes John J. Mastin, by attorney, and moves the court to 
substitute him as plaintiff in the action in place of Kersey Coates, 
assignee of the Mastin Bank, for the reason that since the institution 
of this suit, to wit,on June 21st, 1884, the said Kersey Coates s, assignee 

of the M: astin Bank, by deed conveyed all his interest in the 
7 — which form the ‘subject-matter of the suit to one J. V. 
©. Karnes, and afterwards, to wit, on January 17th, 1887, the 
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said J. V. C. Karnes by deed conveyed all his interest in said lands 
to the said John J. Mastin, who is now the owner thereof and the 
real party in interest instead — the said Kersey Coates, assignee of the 
Mastin Bank, and is therefore entitled to prosecute this action in his 
own name. 


: 
¢ 


JOHN J. MASTIN, 
By T. A. FRANK JONES, lis Alt’y. 


ie Endorsed: No. 5851. K. Coates, assignee, vs. J.C. Stout. Motion 
Pe of John J. Mastin to be substituted as plaintiff. _ Filed December 10, 
ey 1888. Geo. F. Sharitt, clerk. T. A. Frank Jones, att’y for Mastin. 
oo Unitep States oF AMERICA, | 

ie District of Kansas, j 

a At a term of the circuit court of the United States of America 
: v for the district of Kansas, begun and held at the city of Topeka, in 


said district, on Monday, the 26th day of November, 1888, proceed- 
ings were had and appear of record in words and figures following, 
to wit : 
SaTuRDAY, December 15, 1888. 
KeRsEY Coates, Assignee of Mastin Bank, 
vs. 5891. 
J.C. Stour. 


hs poe hh 
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" On motion, it is ordered by the court that John J. Mastin be sub- 
; stituted as party plaintiff in this action. 
3 8 SATURDAY, January 19th, 1888. 
F Kersey Coates, Assignee of Mastin Bank, ) 
‘g vs. - 5851. 
J.C. Srovr. j 


The defendant’s motion to remand this action to the district court 
of Wyandotte county, Kansas, came on to be heard and was argued 
by counsel; on consideration whereof the court overrules said 
motion. 


In the Circuit Court of the United States for the District of Kansas. 


JOHN J. Mastin, PI’t’ff, } 
v8. No. 5850. 
F. Kirnkpripe, Def ’t. 


Joun J. Mastin, PI’t’ff, 


vs. No. 5851. 


J.C. Srout, Def’t. 


A jury is waived in the above-entitled cases, and it is agreed that 
they shall be tried at Topeka, Kansas, on some day subsequent to 
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June 15th, 1889, which may be agreed on by attorneys and be ac- 
ceptable to the court. 
JOHNSON, MARTIN & KEELER, 
T. A. FRANK JONES, 
Attys for PVU Tf. 
HUTCHINGS & KEPLINGER, 
Alt’ys for Stout. 
K. D. McFARLAND, 
For De Pt in S850. 


Endorsed: 5850 & 5851. John J. Mastin vs. F. Kirkbride. John 
J. Mastin vs.J.C. Stout. Stipulation. Filed June 7th,1889. G. F. 
Sharitt, clerk. 


{) In the Cireuit Court of the United States, District of Kansas. 
J. J. MASTIN 
vs. 
2c teen} 


Answer. 


Defendant, for answer to plaintiff’s petition, says that for the pur- 
poses of this trial only he admits that until the execution of the tax 
deeds hereinafter mentioned the parties under whom plaintiff claims 
title were the owners and entitled to the possession of the property 
mentioned in the petition. Defendant says that at the time at which 
said deeds purport to have been executed, viz., September, 1581, the 
several tax deeds hereto attached and marked Exhibits A, B, C, D, 
EK, Ff, & G were executed to defendant and were forthwith recorded 
in the office of the register of Wyandotte county, and that therefore 
he entered into possession thereof and made lasting and valuable 
improvements thereon, and has ever since remained in such posses- 
sion. Defendant claims to be the owner and entitled to possession, 
and denies plaintiff’s ownership and right to possession thereof solely 
by reason of said tax deeds and not otherwise, and he admits that 
but for said tax deeds plaintiff would be entitled to recover as prayed 
for. Said property is worth over five thousand dollars. 

HUTCHINGS & KEPLINGER, 
Ait’ys for Def’t. 


Endorsed: No. 5851. Answer. Filed June 28th, 1889. George 
IF. Sharitt, clerk. 

10 Ex. A. 
Tax Deed. 

Know all men by these presents that whereas the following-de- 
scribed real property, viz., lot 246, Armstrong street, Kansas City, 
Kansas, situated in the county of Wyandotte and State of Kansas, 
was subject to taxation for the year A. D. 1877; and whereas the 
taxes assessed upon said real property for the year aforesaid re- 
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mained due and unpaid at the date of the sale hereinafter men- 
tioned; and whereas the treasurer of said county did, on the 4th 
day of September, A. D. 1878, by ‘‘rtue of the authority in him 
vested by law, at an adjourned sale of the sale begun and publicly 
held on the first Tuesday in September, 1878, expose to public sale, 
at the county-seat of said county, in substantial conformity with all 
the requisitions of the statute in such cases made and provided, the 
real property above described for the payment of taxes, interest, and 
costs then due and remaining unpaid upon said property; and 
whereas, at the place aforesaid, J. C. Stout, of the county of Wyan- 
dotte and State of Kansas, having offered to pay the sum of three 
dollars and forty-five cents, being the whole amount of taxes, in- 
terest, and costs then due and remaining unpaid on said property, 
for the whole of the property, as above described, which was the 
least quantity bid for, and payment of said sum having been by 
him made to the said treasurer, the said property was stricken off to 
him at that price; and whereas the subsequent taxes for the years 

1878, 1879, & 1878, amounting to the sum of ten dollars and 
1] fifty-seven cents, have been paid by the purchaser as pro- 

vided by law; and whereas 3 years have elapsed since the 
date of said sale, and the said property has not been redeemed there- 
from as provided by law: 

Now, therefore, I, D. R. Emmons, county clerk of the county afore- 
said, for and in consideration of the sum of fourteen dollars and 
two cents, taxes, cost, and interest due on said- land for the years 
1877, 1878, 1879, & 1880 to the treasurer, paid as aforesaid, aud by 
virtue of the statute in such case made and provided, have granted, 
bargained, and sold, and by these presents do grant, bargain, and 
sell,unto the said J. C. Stout, his heirs and assigns, the real property 
last hereinbefore described ; to have and to hold unto him, the said 
J. C. Stout, his heirs and assigns forever, subject, however, to all 
rights of redemption provided by law. 

In witness whereof I, D. R. Emmons, county clerk as aforesaid, 
by virtue of authority aforesaid, have hereunto subscribed my name 
and affixed the official seal of said county on this 7th day of Sep- 
tember, A. D. 1851. 

[ SEAL. | Db. R. EMMONS, 
County Clerk. 


STATE OF KANSAS, | 
. ‘ SS . 
County of Wyandotte, § 


I hereby certify that before me, F. B. Anderson, a notary public 
in and for said county, personally appeared the above-named D. R. 
Emmons, clerk of said county, personally known to me to be the 
clerk of said county at the date of the execution of the above con- 
veyance and to be the identical person whose name is affixed to and 
who executed the above conveyance as clerk of said county, and 
who acknowledged the execution of the same to be bis voluntary 
act and deed, as clerk of said county, for the purpose therein 
named. 


J. C. STOUT VS. JOHN J. MASTIN. 7 


12 Witness my hand and official seal this 7th day of Septem- 
ber, A. D. 1881. 
My commission expires the 19th day of Feb’y, 1884. 
[SEAL. | Fr. Bb. ANDERSON, 
Notary Public. 
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D. R. EMMONS, 
County Clerk. 


Endorsed: Tax deed from Wyandotte county to J. C. Stout. 


STATE OF KANSAS, | 
Wyandotte County, j 


a 88 by 


This instrument was filed for record on the 7 day of September, 
A. D. 1881, at 4.40 o'clock p. m., and duly recorded in Book 15, on 
pages 125, 126, 127. 

J. S. CLARK, 
Re gister of Deeds. 


ee, $1.25. 


| hereby certify that the within deed was entered for transfer on 
my transfer record this 7 day of September, 1851. 
D. R. EMMONS, 
County Clerk. 


13 Ex. B. 
Tax Deed. 


Know all men by these presents that whereas the following-de- 
scribed real property, viz., lot 252, Armstrong street, Kansas City, 
Kansas, situated in the county of Wyandotte and State of Kansas, 
was subject to taxation for the year A. D. 1877; and whereas the 
taxes assessed upon said real property for the year aforesaid remained 
due and unpaid at the date of the sale hereinafter mentioned ; and 
whereas the treasurer of said county did, on the 4th day of Septem- 
ber, A. D. 1878, by virtue of the authority in him vested by law, at 
an adjourned sale of the sale begun and publicly held on the first 
Tuesday in September, 1878, expose to public sale, at the county-seat 
of said county, in substantial conformity with all the requisitions of 
the statute in such cases made and provided, the real property 
above described for the payment of taxes, interest, and costs then 
due and remaining unpaid upon said property ; and whereas, at the 
place aforesaid J. C. Stout, of the county of Wyandotte and State of 
Kansas, having offered to pay the sum of three dollars and forty-five 
cents, being the whole amount of taxes, interest, and costs then due 
and remaining unpaid on said property for the whole of the property 
as above described, which was the least quantity bid for, and pay- 
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ment of said sum having been by him made to the said treasurer, =, 
the said property was stricken off to him at that price; and whereas 
the subsequent taxes for the years 1878, 1879, & 1880, amount- 
14 ing to the sum of ten dollars and fifty-seven cents, have been 
paid by the purchaser as provided by law; and whereas 3 
years have elapsed since the date of said sale and the said property 
has not been redeemed therefrom as provided by law: 

Now, therefore, I, D. R. Emmons, county clerk of the county 
aforesaid, for and in consideration of the sum of fourteen dol- 
lars and two cents, taxes, costs, and interest due on said land 
for the years 1877, 1878, 1879, & 1880, to the treasurer paid as 
afuresaid, and by virtue of the statute in such case made and pro- 
vided, have granted, bargained, and sold, and by these presents do 
grant, bargain, and sell, unto the said J. C. Stout, his heirs and 
assigns, the real property last hereinbefore described ; to have and to 
hold unto him, the said J. C. Stout, his heirs and assigns forever, 
subject, however, to all rights of redemption provided by law. 

In witness whereof I, D. R. Emmons, county clerk as aforesaid, by 
virtue of authority aforesaid, have hereunto subscribed my name 
and affixed the official seal of said county on this 7th day of Sep- 
tember, A. D. 1851. 

[ SEAL. | D. R. EMMONS, 
County Clerk. 


STATE OF KANSAS, 
a . 7 y SS > 
County of Wyandotte, § 


I hereby certify that before me, F. 6. Anderson, a notary public 
in and for said county, personally appeared the above-named D. R. 
Emmons, clerk of said county, personally known to me to be the 
clerk of said county at the date of the execution of the above con- 
veyance and to be the identical person whose name is aftixed to and 
who executed the above conveyance as clerk of said county, aud who 
acknowledged the execution of the same to be his voluntary act and 

deed as clerk of said county for the purpose therein named. 
15 Witness my hand and official seal this 7th day of Septem- 
ber, A. D. 1881. 

My commission expires the 19th day of Feb’y, 1884. 

[ SEAL. | i. B. ANDERSON, 
Notary Public. 
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Endorsed: Tax deed from Wyandotte county to J. C. Stout. 


STATE OF KANSAS, iets 
Wyandotte County, § ~° 


This instrument was filed for record on the 7 day of September, 


J. C. STOUT VS. JOHN J. MASTIN. 9 


A. D. 1881, at — o’clock —. m., and duly recorded in Book —, on 
page —. 


’ 
Register of Deeds. 


| hereby certify that the within deed was entered for transfer un 
my transfer record this — day of , 18—. 


County Clerk. 
16 ti 3 a 
Tax Deed. 


Know all men by these presents that whereas the following-de- 
scribed real property, viz., lot 250, Armstrong street, Kansas City, 
Kansas, situated in the county of Wyandotte and State of Kansas, 
was subject to taxation for the year A. D. 1887; and whereas the 
tuxes assessed upon said real property for the year aforesaid remained 
due and unpaid at the date of the sale hereinafter mentioned; and 
whereas the treasurer of, said county did, on the 4th day of Septem- 
ber, A. D. 1878, by virtue of the authority in him vested by law, at 
an adjourned sale of the sale begun and publicly held on the first 
Tuesday in September, 1878, expose to public sale, at the county 
seat of said county, in substantial conformity with all the requisi- 
tions of the statute in such cases made and provided, the real prop- 
erty above described for the payment of taxes, interests, and costs 
then due and remaining unpaid upon said property ; and whereas, 
at the place aforesaid, J. C. Stout, of the county of Wyandotte and 
State of Kansas, having offered to pay the suin of three dollars and 
forty-five cents, being the whole amount of taxes, interest, and costs 
then due and remaining unpaid on said property, for the whole of 
ihe property above described, which was the least quantity bid for, 
and payment of said sum having been by him made to the said 
treasurer, the said property was stricken off to him at that price ; 

and whereas the subsequent taxes for the years 1878, 1879, & 
17 1880, amounting to the sum of ten dollars and fifty-seven 

ceuts, have been paid by the purchaser, as provided by law; 
aud whereas 3 years have elapsed since the date of said sale and 
the said property has not been redeemed therefrom as provided by 
law: 

Now, therefore, I, D. R. Emmons, county clerk of the county afore- 
said, for and in consideration of the sum of fourteen dollars and two 
cents, taxes, cost, and interest due on said land for the years 1877, 
1878, 1879, & 1880, to the treasurer paid as aforesaid, and by virtue 
of the statute in such case made and provided, have granted, bar- 
gained, and sold, and by these presents do grant, bargain, and sell, 
unte the said J. C. Stout, bis heirs and assigns, the real property 
last hereinbefore described ; to have and to hold unto him, the said 
J. C. Stout, his heirs and assigns forever, subject, however, to all 
rights of redemption provided by law. 

In witness whereof I, D. R. Emmons, county clerk as aforesaid, 
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by virtue of authority aforesaid, have hereunto subscribed my name 
and affixed the official seal of said county on this 7th day of Sep- 
tember, A. D. 1881. 
[ SEAL. | D. R. EMMONS, 
| County Clerk. 


STATE OF KANSAS, \ os: 
County of Vi yandotte, j OO « 


I hereby certify that before me, F. B. Anderson, a notary public 
in and for said county, personally appeared the above-named D. R. 
Emmons, clerk of said county, personally known to me to be the 
clerk of said county at the date of the execution of the above con- 
veyance and to be the identical person whose name is affixed to and 
who executed the above conveyance as clerk of said county, and who 
acknowledged the execution of the same to be his voluntary act and 

deed as clerk of said county for the purpose therein named. 
18 Witness iny hand and official seal this 7th day of Septem- 
ber, A. D. 1881. 

My commission expires the 19th day of Feb’y, 1884. 

[SEAL. | Fr. B. ANDERSON, 
Notary Public. 


TN 5 
Advertising fee for deed --- 10 
Co. cl’k’s fee for deed.__-:. 1 00 

$1 15 


D. R. EMMONS, Co. CP. 
Endorsed: Tax deed from Wyandotte county to J. C. Stout. 


STATE OF KAwnsas, Oe 
Wyandotte County, f **’ 

This instrument was filed for record on the 7 day of September, 
A. D. 1881, at 4.50 o’clock p. m., and duly recorded in Book 15, on 
pages 123, 124. 

J. S. CLARK, 
Register of Deeds. 
Fee, $1.25, paid. 


I hereby certify that the within deed was entered for transfer on 


my transfer record this 7th day of September, 1881. 
D. R. EMMONS, 
County Clerk. 


19 Ex. D. 
Tax Deed. 


Know all men by these presents that whereas the following-de- 
scribed real property, viz., 241 James street, Kansas City, Kansas, 
situated in the county of Wyandotte and State of Kansas, was sub- 
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ject to taxation for the year A. D. 1877; and whereas the taxes as- 
sessed upon said real property for the year aforesaid remained due 
and unpaid at the date of the sale hereinafter mentioned; and 
whereas the treasurer of said county did, on the 4th day of Septem- 
ber A. D. 1878, by virtue of the authority in him vested by law, at 
an adjourned sale of the sale begun and publicly held on the first 
Tuesday in September, 1878, expose to public sale, at the county- 
seat of said county, in substantial conformity with all the requisi- 
tions of the statute in such cases made and provided, the real prop- 
erty above described for the payment of taxes, interest, and costs 
then due and remaining unpaid upon said property ; and whereas, 
at the place aforesaid, J. C. Stout, of the county of Wyandotte and 
State of Kansas, having offered to pay the sum of four dollars and 
eighty-nine cents, being the whole amount of taxes, interest, and 
costs then due and remaining unpaid on said property, for the whole 
of the property as above described, which was the least quantity 
bid for, and payment of said sum having been by him made to the 
said treasurer, the said property was stricken off to him at that 

price; and whereas the subsequent taxes for the years 1878, 
20 1879, & 1880, amounting to the sum of fourteen dollars and 

sixty-six cents, have been paid by the purchaser, as provided 
by law; and whereas 3 years have elapsed since the date of said 
sale and the said property has not been redeemed therefrom as pro- 
vided by law: 

Now, therefore, I, D. R. Emmons, county clerk of the county 
aforesaid, for and in consideration of the sum of nineteen dollars 
and fifty-five cents, taxes, costs, and interest due on said land for 
the vears 1877, 1878, 1879, & 1880, to the treasurer paid as aforesaid, 
and by virtue of the statute in such case made and provided, have 
granted, bargained, and sold, and by these presents do grant, bar- 
gain, and sell, unto the said J. C. Stout, his heirs and assigns, the 
real property last hereinbefore described ; to have and to hold unto 
lim, the said J. C. Stout, his heirsand assigns forever, subject, how- 
ever, to all rights of redemption provided by law. 

In witness whereof I, D. R. E mmons, county clerk as aforesaid, 
by virtue of authority aforesaid, have hereunto subscribed my name 
and affixed the official seal of said county on this 7th day of Sep- 
tember, A. D. 1881. 

[SEAL. | D. R. EMMONS, 
County Clerk. 


STATE OF KANSAS, . 
County of Wyandotte, ‘te 


I hereby certify that before me, F. Bb. Anderson, a notary public 
in and for said county, personally appeared the above-named D. R. 
Emmons, clerk of said county, personally known to me to be the 
clerk of said county at the date of the execution of the above con- 
veyance and to be the identical person whose name is affixed to and 
who executed the above conveyance as clerk of said county, and 
who acknowledged the execution of the same to be his voluntary 
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act and deed as clerk of said county for the purpose therein 
named. 
21 Witness my hand and official seal this 7th day of Septem- 
ber, A. D. 1881. 
My commission expires the 19th day of Feb’y, 1854. 
[ SEAL. | KF. B. ANDERSON, 
Notary Public. 
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D. R. EMMONS, 
County Clerk. 


Endorsed: Tax deed from Wyandotte county to J. C. Stout. 


STATE OF KANSAS, TORE 
od. 
Wyandotte County, § 

This instrument was filed for record on the 7th day of Septem- 
ber, A. D. 1881, at 4.20 o’clock p.m.,and duly recorded in Book 15, 
on pages 120, 121. 

J. S. CLARK, 
Register of Deeds. 
Fee, $1.25, paid. 


I hereby certify that the within deed was entered for transfer on 
my transfer record this 7th day of September, 1881. 
D. R. EMMONS, 
County Clerk. 


bo 
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Ex. E. 
Tax Deed. 


Know all men by these presents that whereas the following-de- 
scribed real property, viz., lot 260, Armstrong street, Kansas City, 
Kansas, situated in the county of Wyandotte and State of Kansas, 
was subject to taxation for the year A. D. 1877; and whereas the 
taxes assessed upon said real property for the year aforesaid re- 
mained due and unpaid at the date of the sale hereinafter men- 
tioned; and whereas the treasurer of said county did, on the 4th 
day of September, A. D. 1878, by virtue of the authority in him 
vested by law, at an adjourned sale of the sale begun and publicly 
held on the first Tuesday in September, 1878, expose to public sale, 
at the county-seat of said county, in substantial conformity with all 
the requisitions of the statute in such cases made and provided, the 
real property above described for the payment of taxes, interest, 
and cost then due and remaining unpaid upon said property; and 
whereas at the place aforesaid J. C. Stout, of the county of Wyan- 
dotte and State of Kansas, having offered to pay the sum of three 
dollars and forty-five cents, being the whole amount of taxes, in- 
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terest, and costs then due and remaining unpaid on said property, 
for the whole of the property as above described, which was the 
least quantity bid for, and payment of said sum having been by 
him made to the said treasurer, the said property was stricken off 
to him at that price; and whereas the subsequent taxes of the vears 

1878, 1879, & 1880, amounting to the sum of ten dollars and 
23 fifty-seven cents, have been paid by the purchaser, as pro- 

vided by law; and whereas 3 years have elapsed since the 
date of said sale and the said property has not been redeemed there- 
from, as provided by law: 

Now, therefore, I, D. R. Emmons, county clerk of the county afore- 
said, for and in consideration of the sum of fourteen dollars and two 
cents, taxes, cost, and interest due on said land for the years 1877, 
1878, 1879, & 1880, to the treasurer paid as aforesaid, and by virtue 
of the statute in such case made and provided, have granted, bar- 
gained, and sold, and by these presents do grant, bargain, and sell, 
unto the said J. C. Stout, his heirs and assigns, the real property 
last hereinbefore described ; to have and to hold unto him, the said 
J.C. Stout, his heirs and assigns forever, subject, however, to all 
rights of redemption provided by law. 

In witness whereof I, D. R. Emmons, county clerk as aforesaid, 
by virtue of authority aforesaid, have hereunto subseribed my name 
and affixed the official seal of said county on this 7th day of Sep- 
tember, A. D. 1881. 

[ SEAL. ] D. Rh. EMMONS, 
County Clerk 


STATE OF K ANSAS, Ta 
' . 7 e oo ® 
County of Wyandotte, | 


I hereby certify that before me, F. B. Anderson, a notary public 
in and for said county, personally appeared the above-named D. R. 
Emmons, clerk of said county, personally known to me to be the 
clerk of said county at the date of the execution of the above con- 
veyance and to be the identical person whose name is affixed to and 
who executed the above conveyance as clerk of said county, and who 
acknowledged the execution of the same to be his voluntary act and 

deed as clerk of said county for the purpose therein named. 
24 Witness my hand and official seal this 7th day of Septem- 
ber, A. D. LSS 1. 

My commission expires the 19th day of Feb’y, 1884. 

[SEAL. | Fr. B. ANDERSON, 
Notary Public 
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D. R. EMMONS, Co. CVE. 


Endorsed: Tax deed from Wyandotte county to J. C. Stout. 
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STATE OF KANSAS, | 
> , SS - 
Wyandotte County, | 


This instrument was filed for record on the 7th day of September, 
A. D. 1881, at 4.10 o’clock p. m., and duly recorded in Book 15, on 
pages 117, 118. 

J. S. CLARK, 
Register of Deeds. 
Fee, $1.25, paid. 


I hereby certify that the within deed was entered for transfer on 
my transfer record this 7th day of September, 1881. 
D. Rh. EMMONS, 
County Clerk. 


25 Ex. F 
Tax Deed. 


Know all men by these presents that whereas the following-de 
scribed real property, viz., lot No. 248, Wood street, Kansas City, 
Kansas, situated in the county of Wyandotte and State of Kansas, 
was subject to taxation for the year A. D. 1879; and whereas the 
taxes assessed upon said real property for the year aforesaid remained 
due and unpaid at the date of the sale hereinafter mentioned ; and 
whereas the treasurer of said county did, on the 4th day of Septem- 
ber, A. D. 1878, by virtue of the authority in him vested by law, at 
an adjourned sale of the sale begun and publicly held on the first 
Tuesday in September, 1878, expose to public sale, at the county- 
seat of said county, in substantial conformity with all the requisi- 
tions of the statute in such cases made and provided, the real prop- 
erty above described for the payment cf taxes, interest, and cost then 
due and remaining unpaid upon said property ; and whereas, at the 
place aforesaid, J. C. Stout, of the county of Wyandotte and State of 
Kansas, having offered to pay the sum of three dollars and eighty- 
five cents, being the whole amount of taxes, interest, and costs then 
due and remaining unpaid on said property, for the whole of the 
property as above described, whieh was the least quantity bid for, 
and payment of said sum having been by him made to the said 
treasurer, the said property was stricken off to him at that price ; 

and whereas the subsequent taxes of the years 1878, 1879, & 
26 1880, amounting to the sum of eleven dollars and thirty cents, 

have been paid by the purchaser, as provided by law; and 
whereas 3 years have elapsed since the date of said sale and the said 
property has not been redeemed therefrom, as provided by law : 

Now, therefore, I, D. R. Emmons, county clerk of the county afore- 
said, for and in consideration of the sum of fifteen dollars and fifteen 
cents, taxes, cost, and interest due on said land for the years 1877, 
1878, 1879, & 1880, to the treasurer paid as aforesaid, and by virtue 
of the statute in such case made and provided, have granted, bar- 
gained, and sold, and by these presents do grant, bargain, and sell, 
unto the said J. C. Stout, his heirs and assigns, the real property last 
hereinbefore described ; to.have and to hold unto him, the said J. C. 
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Stout, his heirs and assigns forever, subject, however, to all rights 
of redemption provided by law. 

[n witness whereof I, D. R. Emmons, county clerk as aforesaid, by 
virtue of authority aforesaid, have hereunto subscribed my name 
and affixed tlie official seal of said county on this 7th day of Sep- 
tember, A. D. 1881. 

[SEAL. | D. R. EMMONS, 
County Clerk 


STATE OF KANSAS, ) 
County ot Wyandotte, j 


| hereby certify that before me, F. B. Anderson, a notary public 
in and for said county, personally appeared the above-named D. R. 
[immons, clerk of said county, personally known to me to be the clerk 
of said county at the date of the execution of the above conveyance 
and to be the identicai person whose name ts affixed to and who 
executed the above conveyance as clerk of said county, and who 
acknowledged the execution of the same to be his voluntary act and 
deed, “As clerk of sald county, for the purpose therein named, 
27 Witness my hand and official seal this 7th day of Septem- 
ber, A. D. 1881. 
Mv commission expires the 19th day of, Feb’y, 1884. 
[ SEAL. | I. Bb. ANDERSON, 
Notary Public. 
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Advertising fee for deed_- LO 
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D. KR. EMMONS, 
County Clerk. 


Kndorsed ‘Tax deed from W yandoite county to J. C. Stout. 


STATE OF KANSAS, & 
- i: a a 
Wyandotte County, } 
This instrument was filed for record of the 7th day of ——, A. D. 
1881, at 4.15 o’clock p. m., and duly recorded in Book 15, on page 
) 
119, 120. 
J. S. CLARK, 
Register of Deeds. 
Fee, $125, paid. 


[ hereby certify that the within deed was entered for transfer on 
iny transfer record this 7th day September, 1881. 
D. R. EMMONS, 
County Clerk. 
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ae Ex. G. 
Tax Deed. 


Know all men by these presents that whereas the following-de- 
scribed real property, viz., lot No. 248, Armstrong street, Kansas 


City, Kansas, situated in the county of Wyandotte and State of 


Kansas, was subject to taxation for the year A. D. 1887; and whereas 
the taxes assessed upon said real property for the year aforesaid re- 
mained due and unpaid at the date of the sale hereinafter men- 
tioned ; and whereas the treasurer of said county did, on the 4th 
day of September, A. D. 1878, by virtue of the authority in him 
vested by law, at an adjourned sale of the sale begun and_ publicly 
held on the first Tuesday in September, 1878, expose to public sale, 
at the county-seat of said county, in substantial conformity with all 
the requisitions of the statute in such cases made and provided, the 
real property above described for the payment of taxe, interests, and 
cost then due and remaining unpaid upon said property; and 
whereas, at the place aforesaid, J. C. Stout, of the county of Wyan- 
dotte and State of Kansas, having offered to pay the sum of three 
dollars and forty-five cents, being the whole amount of taxes, inter- 
est, and costs then due and remaining unpaid on said property, for 
the whole of the property as above described, which was the least 
quantity bid for, and payment of said sum having been by him 
nade to the said treasurer, the said property was stricken off to him 
at that price; and whereas the subsequent taxes of the years 1878, 

1879, & 1880, amounting to the sum of ten dollars and fifty- 
29 seven cents, have been paid by the purchaser, as provided by 

law ; and whereas 3 years have elapsed since the date of said 
sale and the said property has not been redeemed therefrom, as pro- 
vided by law: 

Now, therefore, I, D. R. Emmons, county clerk of the county afore- 
said, for and in consideration of the sum of fourteen dollars and two 
cents, taxes, cost, and interest due on said land for the years 1877, 
1878, 1879, & 1880, to the treasurer paid as aforesaid, and by virtue 
of the statute in such case made and provided, have granted, bar- 
gained, and sold, and by these presents do grant, bargain, and sell, 
unto the said J. C. Stout, his heirs and assigns, the real property 
last hereinbefore described ; to have and to hold unto him, the said 
J. C. Stout, his heirs and assigns forever, subject, however, to all 
rights of redemption provided by law. 

In witness whereof I, D. R. Emmons, county clerk as aforesaid, by 
virtue of authority aforesaid, have hereunto subscribed my name 
and affixed the official seal of said county on this 7th day of Sep- 
tember, A. D. 1881. | 

[ SEAL. | D. R. EMMONS, 
County Clerk. 


STATE OF KANSAS, 


ids 
County of Wyandotte, f °°’ 


I hereby certify that before me, F. B. Anderson, a notary public 
in and for said county, personally appeared the above-named D. R. 


7. 
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Emmons, clerk of said county, personally known to me to be the 
clerk of said county at the date of the execution of the above con- 
veyance and to be the identical person whose name is affixed to and 
who executed the above conveyance as clerk of said county, and 
who acknowledged the execution of the same to be his voluntary 
act and deed, as clerk of said county, for the purpose therein 
named. 
30 Witness my hand and official seal this 7th day of Septem- 
ber, A. D. 1SS1. 
My commission expires the 19th day of Feb’y, 1884. 
[ SEAL. | Fr’. B. ANDERSON, 
Notary Public. 


Endorsed : Tax deed from Wyandotte county to J. C. Stout. 


STATE OF KANSAS, 
Wyandotte County, 


> 88 6 
} 


This instrument was filed for record on the 7th day of Septem- 
ber, A. D. 1881, at 4.30 o’clock p. m., and duly recorded in book 15, 
on pages 124, 125. 

J. S. CLARK, 
Register of Deeds. 


Fee, $1.25, paid. 


I hereby certify that the within deed was entered for transfer on 
my transfer record-this 7th day of September, 1881. 
D. R. EMMONS, 
County Clerk. 


31 In the Cireuit Court of the United States for the District of 
Kansas. 


J. J. Mastin (formerly Kersey Coates) ) 
vs. . 


J. C. Srovut. 
Demurrer. 


Defendant demurs to the evidence of plaintiff upon the ground 
that the same is not sufficient in law to entitle the plaintiff to any 
relief. 

HUTCHINGS & KEPLINGER, 
Att’ys for Def’t. 


Endorsed: 5851. Kersey Coates vs. J. C. Stout. Demurrer to 
evidence. Filed June 28th, 1889. Geo. F. Sharitt, clerk. 


Unirep STatTes OF AMERICA, | ... . 
District of Kansas, j 
At a term of the circuit court of the United States of America for 
the district of Kansas, begun and held at the city of Leavenworth, 
3—1072 
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in said district, on Monday, the 3rd day of June, 1888, proceedings 
were had and appear of record in words and figures following, to 
wit: 

Fripay, June 28th, 1889. 


Kersey Coates, Assignee of Mastin Bank, Plaintiff, 
vs. 5851. 
J. C. Strout, Defendant. i 


It is ordered by the court that the defendant have 10 days to file 
brief herein; plaintiff 10 days thereafter to reply. 


32 In the Circuit Court of United States for Kansas. 


J. J. Mastin, Plaintiff, )_ 
vs. Stipulation. 
J.C. Srout, Defendant. 


In the above-entitled case the clerk is hereby authorized to insert 
“$1,309.51” in the blank left in the journal entry, showing the 
amount of taxes paid by defendant; also in the findings of fact, in 
the sixtii finding, in the last column, under the head of “ aggregate, 
etc.,” wherever “ $8.40” appears change the “3” toa “2 ;” then draw 
the pen through each “2.40” and directly over it write “3.30, thus: 
3.30. This is intended to make the sixth finding of fact a fac simile 
of the original. 


JOHNSON, MARTIN & KEELER, 
T. A. FRANK JONES, 


| Attorneys for Plaintiff. 
HUTCHINGS & KEPLENGER, 
Attorney for Defendant. 


TuEsDAY, August 6th, 1889. 


JoHN J. Mastin, Plaintiff, 
US. 


J.C. Stout, Defendant. 


And now, on this 6th day of August, A. D. 1889, and of the June 
term of the circuit court of the United States for the district of 
Kansas, the above-entitled action came duly and regularly on for 
trial, the plaintiff appearing by Frank Jones, Esq., and by Johnson, 

Martin & Keeler, bis attorneys, and the defendant by Hutch- 
oo ings & Keplinger, his attorneys; and a jury being duly waived | 

in writing, signed by plaintiff and defendant and with their 
consent, this cause is submitted to the court for trial ; and thereupon 
the parties respectively offer their evidence, and after argument of 
counsel and the cause being duly considered by the court, the court, 
upon written request of the parties to make special findings of the 
facts and conclusions of law therefrom, does find as such facts. 
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In the Circuit Court of the United States for the District of Kansas. 


J. J. Mastin, Plaintiff, 
Us. » Findings of Fact. 
J. C. Strout, Defendant. } 


rom the pleadings and evidence introduced upon the trial the 
court does find— 


I. 


That defendant is in possession of lots mentioned in the petition, 
claiming title by virtue of tax deeds set up in the pleadings, which 
de ‘ere executed as therein stated. 


II. 


The printer's proof of publication of the notice of the tax sale 
upon which said deeds were based consisted of an affidavit of the 
printer of the Wyandotte Gazette, the same being a weekly news- 
paper printed and of general circulation in Wyandotte county, which 
affidavit stated that “the notice, of which the annexed 1s a full, true, 
and perfect copy, was published in the Wyandotte Gazette for four 
consecutive weeks, the first publication being on the 26th day of 
July, 1878.” 

Said affidavit was attached to a copy of said Wyandotte Gazette 
and to that portion thereof which contained the following: 


- Wryandott County Delingw nt Tax- List tor the Year A. dD. 1877. 


od Notice is hereby given that so much of each tract of land 
or town lot described in the following list as may be neces- 

sary for that purpose will, on the first Tuesday of (3d) September, 

A. D. 1878, and the next succeeding days, be sold at public auction 

by the treasurer of Wyandotte county, Kansas, at the treasurer’s 

office, in Wyandotte city, for the taxes and charges due thereon. 

EK. S. W. DROUGHT, 


Treasurer of Wyandotte County, Kansas. 
W yandotte city, July 25, 1878.” 
ITT. 


[immediately following the foregoing in said copy of said paper 
was a long list of descriptions of tracts of land and town lots, among 
which descriptions were the following: 


Street. 
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IV. 
On page 8 of the tax-roll of Kansas City, Kansas, for the year 
1877 appears the following : 


Tax-Roll Kansas City Lots, Wyandotte County, Kas., 1877. 


| | _ ~ - ie 
— a" ee ~— oon 
| & N : N ae 
| . | x a ~ - 
i oa i _ ° “ ® . Pos 
| o Q % ~ a em % 
= wf S.0 - — . Sond _ ~~ - Pe 
z ~ . in , os ~ ro "= S< 
- nd “ ma 
' . : © — —d f< L —= ¥ i Y Se ‘¢ as 
Supposed owner. Ss rs = >» ro J an ~— _t “aes 
= . ~~ ~ - - ~~. «2 . ** 2 FP 
— ~ of ~~ —— ~ a > ond ae | on 
x + ~ — ——— = i Py = >. 
- ~ | be = = = mo = be — 
a oe Ss | . a = S < e ~S ss 
- | «= = | | x : - = S S | Moee 
- rod = - — ~ - . — 
. - a | =f ~ 3 < v “¥ ~ i a 
pal gO > | < . j = 6. pug ue < 
a aS 
ry . j . » | 


T. J. Bigwer..ccceces| FAL | ..00eee. 90 | 333 27 4 t i4 20 20 20 


t 

—— 

- » 
oe 


oo V. 
On page 13 of said tax-roll appears the following: 


Tax-Roll Kansas City Lots, Wyandotte County, Kansas, 1887 
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On page 18 of the tax-roll of 1877 appears the following: 
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VII. 

tach page of said tax-roll is ruled into perpendicular coiumns, 
with printed headings. On each page there is one column, with the 
printed word “lot” appearing as the heading of one column. The 
next column on each page has fora heading the printed leiters 


“bP.” 


—  — 


ar 


187 
i, 


Ju y 16, 
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VIIL. 


On the first page of the tax-roll, immediately underneath the 
printed heading “ bl’k,” appear the written words “ Ewing street.” 
Underneath the printed heading “ bl’k,” on some of the remaining 
pages, appears the written word “ Joy ” in thesame position ; on other 
pages, the word “James;” on others, the word “ Wood,” and on 
others, the word “Armstrong” In writing. 


36 LX. 


Upon the plat of Kansas City, Kansas, and in conveyances of land 
and in tax-sale proceedings in the old city of Kansas City, Kansas, 
the lots are numbered by streets and not by the block, and “ Ewing,” 
“ Joy,’ “ James,” “ Wood,” and “Armstrong” are names of streets in 
said city. 

X. 

The printer’s proof of the publication of the redemption notice, 
upon which said deeds were based, consisted of an affidavit of the 
printer of the Wyandotte Gazette, the same being a weekly news- 
paper printed and of general circulation in W yaudotte county, 
which affidavit stated that “the notice, of which the annexed isa full, 
true, and perfect copy, was published in said paper for five consecu- 
tive weeks, the first publication being on the 25 day of March, 1881.” 
Said affidavit was attached to a copy of said paper of said last-men- 
tioned date and to that portion thereof which contained the follow- 
Ing : 


‘Wyandotte County Delinquent Tax- Last. 


[ hereby certify that the annexed schedule contains a correct list 
of all unredeemed lands and town lots sold by the treasurer of Wy- 
aundotte county, Kansas, on the days specified therein, with a state- 
ment to whom they were assessed and the amount of taxes charged 
and interest calculated to the last davs of redemption on each par- 
cel of land or town lot; and notice is hereby given that unless said 
lands or town lots be redeemed on or before the time limited there- 
for, as herein specified, they will be conveyed to the purchaser in 
the manner prescribed by law. 

W yandotte, Kansas, March 21st, 1881. 

WILLIAM ALBRIGHT, 
Treasure yr of Wyandolt Co., Kas.” 


ol XI. 


[Immediately following the foregoing in said copy of said paper 
there appe ared a large list of descriptions—numbe rs and figures— 
ap are under the headings “owner,” “lot,” “No.street,” “am'’t, 
preceded by the words “date of sale, Sept. {, 1878; to be redeemed 
on or before Sept. 5 , 1881,” in which list, under the sub-head “ lots 
in Kansas City,” appeared the following: 
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| | 
Owner. | Lot. | No. Street. | Am’t. 
j i 
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One copy of the paper containing said notice was duly posted by 
the treasurer in his office, as required by law, and copies of the paper 
containing the same in excess of the number required by the statute 
were mailed to various postmasters in the county by the treasurer, 
with a request to post the same. The parties to whom the same 
were sent were reliable parties and friends and acquaintances of the 
treasurer. 

And as conclusions of law the court does find : 


Conclusions of Law. 


From the foregoing facts the court finds as conclusions of law 

Ist. That the facts found are not sufficient in law to show any 
failure to publish the notice of tax sale and the accompanying list, 
as required by law, excepting a variance in the description of the 

property by inserting street for bl’k. 
38 2nd. The facts found are not sufficient in law to show a 
failure to publish the redemption notice and accompanying 
list, as required by law, excepting a variance in description, as above 
stated. 

3d. The facts found are not sufficient in law to show a failure to 
post the redemption notice and accompanying list, as required by 
law. 

4th. That the facts found are not sufficient in law to show that the 
deeds do not correctly recite the full amount of taxes, penalty, costs, 
and charges against the land sold. 

Oth. That the tax deeds are invalid by reason of the misdescrip- 
tion of the lots, as set out in findings of fact from four to nine, in- 
clusive. 

6th. That plaintiff was at the commencement of this action the 
owner of & entitled to recover the possession of said real estate. 

C. G. FOSTER, Judge. 


Endorsed: No. 5851. Findings of fact and conclusions of law. 
Filed August 6, 1889, Geo. F. Sharitt, clerk. 


And to the first, second, fifth, and sixth of the above conclusions 
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of law defendant excepts as being contrary to law, and pl’t’ff excepts 
to conclusions of law Nos. 1, 2, 3, & 4. 

And thereupon said cause comes further on to be heard upon the 
motion of defendant to set aside the conclusions of law above ex- 
cepted to and for judgment in favor of defendant upon the facts; 
which motion the court does overrule; to which ruling defendant 
excepts; and thereupon, upon motion of plaintiff for judgment upon 
the said findings of fact and conclusions of law, the court does con- 
sider, order, and adjudge that plaintiff do have and recover of and 
from the defendant the title to and possession of said lots, to wit, lot 

248, on Wood street; lot 241, on James street; lot 246, on 
39 Armstrong street; lot No. 248, on Armstrong street; lot No. 

250, on Armstrong street; lot No. 252, on Armstrong street, 
and lot No. 260, on Armstrong street, all in Kansas City, in the 
county of Wyandotte, in the State of Kansas, and that plaintiff have 
and recover from defendant his costs, taxed at —. 

The court does find that defendant is entitled to a lien upon said 
real estate for the taxes paid by him, amounting in the aggregate to 
the sum of $—. 

The court does find that defendant has made permanent and 
valuable improvements on said lots, and is an occupying claimant 
within the meaning of art. 25 of the Code of Civil Procedure, and 
said lots are of a value exceeding five thousand dollars. 


Endorsed: 5851. John J. Mastin vs. J. C. Stout. 


iQ) In the Supreme Court of the United States of America. 


J.C. Srout, Plaintiff in Error, ) 
"8. > Supersedeas Bond. 
J. J. Mastrx, Defendant in Error. } 


Know all men by these presents that we, J. C. Stout, as princi- 
pal, and James Kirkbride and S. H. Mileham, as sureties, of Kansas 
City, Kansas, are held and firmly bound unto J. J. Mastin, of Kan- 
sas City, Missouri, in the sum of two thousand dollars, to be paid to 
the said J. J. Mastin, his executors or administrators ; to which pay- 
ment, well and truly to be made, we bind ourselves and each of us, 
jointly and severally, and our and each of our heirs, executors, and 
administrators, firmly by these presents. 

Sealed with ourseals. Dated this 14th day of September, L889. 

Whereas the said above-named J. C. Stout has prosecuted a writ 
of error to the Supreme Court of the United States to reverse the 


’ 


judgment rendered in the above-entitled action by the cireuit court 
of the United States for the district of Kansas: 

Now, therefore, the condition of this obligation is such that if 
the above-named J. C. Stout shall prosecute his said writ of error to 
effect and answer all costs and damages if he shall fail to make 
good his plea, then this obligation shall be void; otherwise to re- 
main in full force and virtue. 

J. M. KIRKBRIDE. 
SAM. H. MILEHAM. 
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Al STaTeE OF KANSAS, Oe 
County of Wyandotte, j palate 


James Kirkbride and S. H. Mileham, each for himself, separately 
swears that he is a resident of Wyandotte county, State of Kansas, 
and that he is worth the sum set opposite his signature hereto over 
and above all exemptions, debts, and liabilities. 

J. M. KIRKBRIDE. $2,000.00. 
SAM. H. MILEHAM. $2,000.00. 


Subscribed in my presence and sworn to before me this 14th day 
of September, 1889. 


[ SEAL. | B. JACOBS, 


Notary Public. 
My commission will expire June 26, 1892. 


A pproved. 
C. G. FOSTER, Judge. 


Endorsed: No. 5851. Bond. Filed Oct. 7, 1889. Geo. F. Sha- 
ritt, clerk. 


42 UNITED STATES OF AMERICA, | _ . 
Dist ict of Kansas, fj le 

I, Geo. F. Sharitt, clerk of the circuit court of the United States 
of America for the district of Kansas, do hereby certify the foregoing 
to be a true, full, and correct copy of the record and proceedings in 
said court in the action of John J. Mastin vs. J. C. Stout, number 
5S 1, 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Topeka, in said district of 
Kansas, this seventh day of October, A. D. 1878. 

[The Seal of the Circuit Court of the United | 
States, District of Kansas, 1862. ] 


GEO. F. SHARITT, Clerk. 


43 In the Supreme Court of the United States. 
J. C. Strout, Plaintiff in Error, 

US. > Assignment of Errors. 
J. J. Mastin, Defendant in Error. 


— of December, in the year of our Lord one thousand eight hun- 
dred and eighty-nine. | 

Afterwards, to wit, on the first Monday of this same term, before 
the justices of the Supreme Court of the United States, at the Cap- 
itol, in the city of Washington, comes the said J. C. Stout, by 
, his attorney, and says that in the record and proceedings 


aforesaid there is nanifest error, in this, to wit: 
1. That the first conclusion of law made by the court below from 
the findings of fact is contrary to law. 
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That the second conclusion of law made by the court below 
th the findings of fact is contrary to law. 

That the fifth conclusion of law made by the court below from 
the findings of fact is contrary to law. 

4. That the sixth conclusion of law made by the court below from 
the findings of fact is contrary to law. 

». That the court below rendered judgment in favor of the defend- 
ant in error when such judgment should have been in favor of the 
plaintiff in error. 

And the said J. C. Stout prays that the judgment aforesaid may 
be reversed and annulled and altogether held for nau; cht, and that 
he may be restored to all things which he has lost by occasion of 
the said judgment, and that judgment be rendered in favor of plain- 
tiff in error and against the defendant in error 


GEO. W. McCRARY, 


Attorney for Plaintiff in Error 


4 Citation. 
Tur UNITED STATES OF AMERICA, 8 


To J. J. Mastin or his attorney of record, frank Jones, Greeting : 


You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States, to be holden at the city of 
Washington on the second Monday of October next, pursuant to a 
writ of error filed in the clerk’s office of the circuit court of the 
LJnited States for the district of Kansas, in a certain action, wherein 
J. C. Stout is plaintiff in error and J. J. Mastin is defendant in error, 
to show cause, If any there be, why the judgment in thle said writ of 
error mentioned shall not be corrected and speedy justice should not 
be done in that behalf. 

Witness the Honorable C. G. Foster, judge of the circuit court of 
the United Statos for the district of Kansas, this seventh day of Oc- 
tober, 1889 

C. G. FOSTER, 


- ; . 
Juda O} the ¢ ircuu Court. 


Witness my hand and official signature, at Topeka, the capital of 
the State of Kansas, this seventh day of October, 1589. 
[The Seal of the Circuit Court of the United ) 
States, District of Kansas, 1862. j 
GEO. H. err 
Clerk of the ( Lreu (ourt ot thre United 
States for District of Kansas. 


I hereby certify that the above and foregoing is a true and correct 
copy of the original citation —. 


441 One — the Attys of Record for Def't. 
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U. 8S. Marshal’s Return. 


Received this writ Oct. 7th, ’89, and executed the same at Shawnee 
county, State and district of Kansas, on the 7th Oct., 1889, by de- 
livering a true and certified copy of this writ to Judge John Martin, 
attorney of record for the defendant. 

R. L. WALKER, U. S. Marshal, 
By L. D. De BOST, Deputy. 


Fees, $2.00. 


45 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of Kansas, 
Greeting : 

Because in the record and proceedings, as also in the rendition of 

a judgment of a plea which isin the said circuit court, before you, 

between John J. Mastin, plaintiff, and J. C. Stout, defendant, a man- 

ifest error hath happened, to the great damage of the said J.C. 

Stout, as by his complaint appears, we, being willing that error, if 

any hath been, should be duly corrected and full and speedy justice 

done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 

States, together with this writ, so that you have the same at Wash- 

ington on the second Monday of October next, in the said Supreme 

Court to be then and there held, that, the record and proceedings 

aforesaid being inspected, the said Supreme Court may cause further 

to be done therein to correct that error what of right and according 
to the laws and custom of the United States should be done. 
Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States of America, this 7th day of Oc- 
tober, A. D. 1889. 
GEO. F. SHARITT, 
Clerk of the Circuit Court of the United 
States for the District of Kansas. 
Allowed. 
C. G. FOSTER, Judge. 


[Endorsed :] No. 5851. J. C. Stout, plaintiff in error, vs. John J. 
Mastin, defendant in error. Writ of error. Filed Oct. 7, 1889. 
Geo. F. Sharitt, clerk. 


Endorsed on cover: Kansas C. C. U.S. No. 1072. J.C. Stout, 
plaintiff in error, vs. John J. Mastin. Filed November 2, 1889. 
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Supreme Court of the United States. October Term, 1890. 


J. C. Srovut, Plaintiff in Error, 
US. No. 1072. 
JOHN J. MASTIN. 


The grounds of the jurisdiction of the circuit court are not suffi- 
ciently disclosed by the record in this cause as it stands, and the con- 
sideration of the cause is therefore postporfed for the present in order 
that counsel may take sucli measures to supply the existing defects 
as they may be advised and may be able to do 

January 19, 1891. 


In the District Court of Wyandotte County, State of Kansas. 


KERSEY Coates, Assignee of the Mastin Bank, Plaintiff, 
Us. 
hee. STOUT, Defendant. 


[, A. Smith Devenney, being first duly sworr, do say that I am 
the attorney for the above-named plaintiff in the above-entitled 
cause, and that owing to the illness of the said Kersey Coates, who 
is confined to his bed and unable to transact’any business, this affi- 
davit is made by his said attorney, and that I have reason to believe 
and do believe that from prejudice and local influence the said 
plaintiff will not be able to obtain justice in said district court of 
W yanaotte county, Kansas. 

A. SMITH DEVENNEY. 

Subscribed in my presence and sworn to before me this 7th day 
of December, A. D. 1886. 

L. C. TRICKEY, 
[SEAL. | Clerk Dist. Court. 

Endorsed: Filed Dec. 7, 1886. L. C. Trickey, clerk, by M. Y. 

Trickey, deputy. 
Petition. 
In the District Court of Wyandotte County, State of Kansas. 


Kersey Coates, Assignee of the Mastin Bank, Plaintiff, 
Us. 
J. C. Srour, Defendant. 
Petition for removal to the circuit court of the United States, dis- 
trict of Kansas. 
To the honorable the district court of Wyandotte county, State of 


Kansas: 
The petition of Kersey Coates respectfully represents to this hon- 
orable court that at the time of the commencement olf this suit he 


ren natant 


— 
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was and still is a citizen of the State of Missouri, and that J.C. Stout 
was and still is a citizen of the State of Kansas, and that the amount 
in dispute, exclusive of costs, exceeds the sum or value of five hun- 
dred dollars: that he files herewith an affidavit stating that he has 
reason to believe and does believe that from prejudice and local in- 
fluence he will net be able to obtain justice in this court. 

Your petitioner makes and files herewith a bond, with good and 
sufficient surety, for his entering in the circuit court of the United 
States for the district of Kansas, on the first day of its next session, 
a copy of the record in this suit and for paying all costs that may 
be awarded by the said circuit court if said circuit court shall hold 
that this suit has been wrongfully or improperly removed thereto. 

Your petitioner therefore prays this honorable court to accept 
this petition and the said bond and order the transfer of said suit 
to said circuit court of the United States for the district of Kansas. 

A. SMITH DEVENNEY, 
Att'y for Plaintiff. 


STaTE oF Kawnsas, ry 
Wyandotte County, {| ~~’ 


I, A. Smith Devenney, being first duly sworn, do say that I am 
the attorney for the above-named petitioner in the above-entitled 
cause, and that owing to the illness of the said petitioner, Kersey 
Coates, being now confined to his bed and unable to transact any 
business, this affidavit is made by his said attorney, and that I know 
the contents of the foregoing petition, and that the same is true of 
my own knowledge. 


A. SMITH DEVENNEY. 
Subscribed and sworn to before me this 7th day of December, A. 


D. 1886. | 
J, C. TRICKEY, 
[ SEAL. | Clerk Dist. Court. 


Endorsed : Coates, assignee, vs. J.C. Stout. Petition for removal 
to U.S. circuit court. Filed Dec. 7, 1886. L. C. Trickey, clerk, by 
M. Y. Trickey, deputy. A. Smith Devenney, att’y for plaintiff. 


Bond. 


Know all men by these presents that I, Kersey Coates, as princi- 
pal, and John J. Mastin and Thomas H. Mastin, of the State of Mis- 
souri, aid N. McAlpine, of the State of Kansas, as sureties, are held 
and firmly bound unto J. C. Stout, of Wyandotte county, Kansas, in 
the penal sum of five hundred dollars; for the payment whereof, 
well and truly to be made unto the said J. C. Stout, his heirs, repre- 
sentatives, and assignees, we bind ourselves, our heirs, representa- 
tives, and assigns, jointly and severally, firmly by these presents. 

Yet upon these conditions: The said Kersey Coates having peti- 
tioned the district court of Wyandotte county, State of Kansas, for 
the removal of a certain cause therein pending, wherein Kersey 
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Coates is plaintiff and J.C. Stout is defendant, to the circuit court of 
the United States in and for the district of Kansas: 

Now, if the said Kersey Coates, your petitioner, shall enter in the 
said circuit court of the United States on the first day of its next 
session a copy of the record in said suit and shall well and truly 
pay all costs that may be awarded by said circuit court of the United 
States if said court shall hold that said suit was wrongfully or im- 
properly removed thereto, then this obligation to be void; otherwise 
in full force and virtue. | 

Witness our hands and seals of this 7th day of December, A. D. 
1886. 

JOHN J. MASTIN. SEAL. 
THOMAS H. MASTIN. SEAL. 
NICHOLAS McALPINE. |[sgat. 


STATE OF KANSAS, oe 
County of Wyandotte, { ~~ ° 


[, N. McAlpine, one of the sureties named in the foregoing bond, 
being duly sworn, do depose and say that lam a resident of the 
State of Kansas and a property-holder therein ; that | am worth the 
sum of five hundred dollars over and above all my debts and lia- 
bilities and exclusive of property by law exempt from execution ; 
that | have property in the State of Kansas liable to execution of 
the value of more than five hundred dollars. 

NICHOLAS McALPINE. 


and by him 


Subseribed in my presence by the said 
sworn to before me this 7th day of Dec., A. D. 1886. 
A. N. MOYES, 
[SEAL. | Notary Public, Wyandotte County, Kansas. 


My term expires March 10, 1889. 


The within bond and the sureties thereto approved by me this 
18th day of December, 1886. 
J. P. HINDMAN, 
Judge of the 10th Judicial District of the State of Kansas. 


Endorsed: Bond for removal of cause under act of 1875. Coates, 
plaintiff, against J. C. Stout, defendant. Filed the 7th day of De- 
cember, 1886. L. C. Trickey, clerk. 


Tue STATE OF KANSAS, \ ss 
Tenth Judicial District, Wyandotte County, § ~ ° 


At a session of the district court sitting within and for said county 
of Wyandotte begun and held at the court-house, in the city of 
W vandotte, in said county, on the 6th day of December, 1886, as by 
statute required—there being present Hon. J. C. Hindman, judge of 
said judicial district, and James Ferguson, sheriff, and L. C. Trickey, 
clerk of the district court of said county—the following proceedings 
are had: 
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SaturbDay, December 18th, A. D. 1886. 


Kersey Coates, Assignee of the Mastin Bank, 
v8. No. 3321. 


J. C. Srovt. 


At this day comes plaintiff, by his attorney, A. S. Devenney, and 
files his petition, affidavit, and bond for removal of this cause to the 
circuit court of the United States in and for the district of Kansas 
in manner and form as required by law, and the court now approves 
said bond and surety thereon and orders that this court proceed 
no further herein, and that this cause be removed into the circuit 
court of the United States in and for the district of Kansas. 

And the clerk of this court is hereby ordered to make and trans- 
mit to said circuit court, as required by law, the record in this 
cause; to the entry of which order defendant duly excepts. 


STATE OF KAnsas, we 
County of Wyandotte, | ~ ° 


I, L. C. Trickey, clerk of district court in and for said county 
and State, hereby certify that above and foregoing is a full, true, 
and complete transcript of the record of the case of Kersey Coates, 
assignee of Mastin Bank, vs. J. C. Stout, No. 3321 (except opinion 
of supreme court), as fully as same appears of record and on file in 
my office. 

Witness my hand and seal of said court Dec. 29, 1886. 

[SEAL. | L. C. TRICKEY, 
Clerk District Court, Wyandotte County, Kansas. 


A copy of opinion of supreme court in above ease is attached to 
case of Kersey Coates, assignee, &c., v. F. Kirkbride, No. 3320. 


L. C. TRICKEY, Clerk. 


cane oe Geeerses COUPE, AIG OY PIE . 026-255. oo cenecennce $21 20 
ee OE COGORG, DOI OF 1 Ton nc ceweccsccuscneccs 9 00 


Endorsed: No. 5851. Kersey Coates, assignee, v. J. C. Stout. 
Filed Jan. 6, 1887. A.S. Thomas, clerk, by Frank H. Holt, deputy. 


UNITED STATES OF AMERICA, | _ 
e ° - ? SS : 
District of Kansas, 


I, Geo. F. Sharitt, clerk of the circuit court of the United States of 
America for the district of Kansas, do hereby certify the foregoing 
to be a true, full, and correct copy of affidavit of A. Smith Devenney, 
petition for removal, bond for removal, order removing, and certifi- 
cate of the clerk from the transcript of the record in the district 
court of Wyandotte county, Kansas, in the action of Kersey Coates, 
assignee, vs. J. C. Stout,and thai the same is a cupy of all I find upon 
record pertaining to the removal of said action to the circuit court 
of the United States for the district of Kansas. 
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In testimony whereof I have hereunte 
set my hand and affixed the seal of said 
court, at my office, at Topeka, in said dis- 
trict of Kansas, this 27th day of January, 


A. D. 1891. 


The Seal of the Cireuit 
Court of the United 
States. District of 
Kansas, 1862. 

GEO F. SHARITT, Clerk. 


1890. October term. No. 1072. 
Order of court & ad- 


| Endorsed :] Supreme Court U.S. 
a. ts stout, pl tf in error, U8. John Mastin. 


dition to record. 
[Stainped:] Office Supreme Court U. S. Filed Jan. 31, 1891. 


James H. McKenney, clerk. 


Office Supreme Court U. § 
FILED. 


[1A MES H. MCKENNFY, 
CLERK. 


Supreme Court of the United States, 


October Term, 1890. 
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EL C. Seuss, 
Plaintiff in Error, 
VS. > No. 1072. 
JOHN J. MASTIN, 
Defendant in Error. | 


BRIEF AND ARGUMENT OF PLAINTIFF IN ERROR 
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HUTCHINGS & KEPLINGER, 


Attorneys for Plaintiff in Error. 
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Supreme Court of the United States, 
October Term, 1890. 


J. C. STOUT, 
Plaintiff in Error, 
VS. 
JOHN J. MASTIN, 


Defendant 1n Error. 


BRIEF AND ARGUMENT OF PLAINTIFF IN ERROR 


STATEMENT OF FACTS. 


This was an action brought by the defendant in er- 
ror for the recovery of certain lots in Kansas City, 
Kansas. 

P. 1 of Record. 

The defendant below the plaintiff in error claimed a 
right to the possession of the lot solely by reason of 
certain tax deeds. 

P. 5 of Record. 

The validity of these deeds, therefore, was the sole 
matter to be determined. 

At the written request of the parties the court made 
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STour vs. MASTIN. 


special findings, which were in substance to the effect 
that the tax sale proceedings were regular and valid in 
every respect, ‘except a variance in the description of 
the property by inserting ‘street’ for ‘block’”’ (first 
conclusion of law inira), and ‘‘that the tax deeds were 
invalid by reason of the misdescription of the lots as 
set out in findings of fact from four to nine inclusive” 
(fifth conclusion of law infra) 

An examination of the findings referred to, which ap- 
pear within, shows the precise nature of the alleged 
misdescription was this: 

Upon the plat of Kansas City, Kansas, and in con- 
veyances of land and in tax sale proceedings, lots in 
said city ‘‘are numbered by streets and not by blocks”’ 
(ninth finding infra), and in the tax sale proceedings 
upon which the deeds tn question were based the lots 
were described by giving the number of the lot and* the 
name of the street, while nothing is said as to the lots 
being in any particular block. 

The court held that the description of the lot bv the 
street instead of by the block was a fatal misdescrip- 
tion, by reason of which the tax deeds were invalid. 

While there are several assignments of error, they all 


depend upon the correctness of such decision. 
I]. 
STATUTORY PROVISIONS REFERRED TO HEREIN. 
“In all advertisements, certificates, papers or pro- 


ceedings relating to the assessment and collection of 


taxes and proceedings founded thereon, any descrip- 


Strout vs. MASTIN. 


tion of lands which shall indicate the land intended 
with ordinary and reasonable certainty, and which 
would be sufhcient between grantor and grantee in an 
ordinary conveyance, shall be sufficient.”’ 

See. 153, Chap. 107, Gen. Stat. 1889. 


‘‘No irregularity in the assessment roll nor omission 
from the same, nor mere irregularities of any kind in 
any of the proceedings, shall invalidate any such pro- 
ceedings or the title conveyed by the tax deed, nor shall 
any failure of any ofhcer or officers to perform the du- 
ties assigned him or them upon the day specified, work 
any invalidation of any such proceeding or of such 
deed.’ 


Section 139 1b. 


‘‘Each assessor shall make out, from such sources of 
information as shall be within his reach, a correct and 
pertinent description of each piece, parcel or lot of real 
property in numerical order as to lots and blocks, sec- 
tions and subdivisions, in his township or city, as the 
case may be.” 


Lb. Sec. 44. 


‘The county treasurer shall give each purchaser, on 
payment of his bid, a certificate dated the day of the 
sale, describing the lands purchased, the amount bid 
therefor, and the time the purchaser will be entitled to 
a deed.”’ 

Sec. 116 ib. 
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“The county treasurer shall, immediately after the 
close of the sale of land for taxes, record a list of all 
lands and town lots in a book prepared for that pur- 
pose. 

‘Said list shall contain: 1. The number of certifi- 
cate of sale and the date thereof. 2. The name of the 
owner or owners, if known. 3. The description of 
each tract of land or town lot oe ee oe 
of person to whom conveyed and date of deed. 11. The 
county clerk shall also make a duplicate thereof.”’ 

Sec. 120 tb. 


‘The county treasurer shall file with the county clerk 
all affidavits, notices of papers of reference to each tax 
sale, to be preserved by him.” 

Ib. 121. 


“If any land sold for taxes shall not be redeemed 
within three years from the day of sale the county clerk 
of the county where the same was sold shall, on pre- 
sentation of a certificate of sale executed in the name 
of the county, as county clerk, under his hand and seal 
of the county, issue to the purchaser, his heirs and as- 
signees, a deed to the land so remaining unredeemed, 
and shall acknowledge the same, which shall vest in the 
grantee an absolute estate in fee simple in ‘such land, 
subject, however, to all unpaid taxes and charges, 
which are a lien thereon, and such deed, duly acknowl- 
edged, shall be prima facie evidence of the regularity of 
all the proceedings from the valuation of the land by 
the assessor, inclusive, to the execution of the deed, and 


‘»” 
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may be recorded with like effect as other conveyances 
to land.” 
Ib. 138. 


‘Whenever any city or town, or any addition to any 
city or town, shsll be laid out, the proprietor or pro- 
prietors of such city or town, or addition, shall cause 
to be made out an accurate map or plat thereof, par- 
ticularly setting forth and describing, first, all parcels 
of ground within such city or town, or .addition, re- 
served for public purposes, by their boundaries, course 
and extent—whether they be intended for avenues, 
streets, lanes, alleys, commons, or other public uses; 
and, second, all lots intended for sale, by numbers, and 
their precise length and width.”’ 

Sec. 1, Chap. 78, Gen. Stat. 1889. 


Il. 
CONCLUSIONS OF LAW. 


Record, page 22. 

“Ist. That the facts found are not sufficient in law 

to show any failure to publish the notice of tax sale 

and the accompanying list, as required by law, except- 

ing a variance in the description of the property by in- 

serting street for bl’k. 

38 “2nd. The facts found are not sufficient inlaw 

to show a failure to publish the redemption no- 

tice and accompanying list, as required by law, except- 
ing a variance in description, as above stated. 

“3d. The facts found are not sufhcient in law to 
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show a failure to post the redemption notice and ac- 
companying list, as required by law. 
“4th. The facts found are not sufhcient in law to 


show that the deeds do not correctly recite the full 


amount of taxes, penalty, costs, and charges against ‘ 
the land sold. 
“Sth. That the tax deeds are invalid by reason of “4 


the misdescription of the lots, as set out in findings of 
fact from four to nine, inclusive. 

“6th. That plaintiff was, at the commencement of 
this action, the owner of and entitled to recover the 
possession of said real estate. 


“C.G. FOSTER, Judge.”’ 


FINDINGS OF FACT. 


“4 
From 4 to 9, inclusive, mentioned in Conclusions of 
Law: 
Page 20 of Record. 
“On page 8 of the tax-roll of Kansas City, Kansas, 
“ ’ 
for the vear 1877, appears the following: 
Tax-Roil Kansas City Lots, Wyandotte County, Kas., 1877. 
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“On page 14 of said tax-roll appears the following: 


Tax-Roll Kansas City Lots, Wyandotte County, Kansas, 1887. 
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Tax-Roll of Kansas City Lots, Wyandotte County, Kansas, 1877. 
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‘Each page of said tax-rollisruled into perpendicular 
columns, with printed headings. 
one column with the printed word ‘lot’ appearing as 
the heading of one column. 


page has for a heading the printed letters ‘ bl’k.’ 


On each paye there is 


The next column on each 
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VIII. 


“On the first page of the tax-roll, immediately un- 
derneath the printed heading ‘blk,’ appear the written 
words ‘Ewing street.’ Underneath the printed heading 
‘bl’k,’ on some of the remaining pages, appears the 
written word ‘Joy’ in the same position; on other 
pages, the word ‘James;’ on others, the word *‘ Wood,’ 
and on others, the word ‘Armstrong’ in writing. 

36 IX. 

“Upon the plat of Kansas City, Kansas, and in con- 
veyances of land and in tax-sale proceedings in the old 
city of Kansas City, Kansas, the lots are numbered by 
streets and not by the block, and ‘Ewing,’ ‘Joy,’ 
‘James,’ ‘Wood,’ and ‘Armstrong’ are names of streets 


in said city.”’ 
ARGUMENT. 


At the outset we call attention to what we deem a 
controlling fact —one which should be borne in mind at 
every step in the consideration of this case. 

So far as any question as to the description of the 
land is concerned, the general rule that tax-sale pro- 
ceedings are to be construed strictly has no existence in 
Kansas. 

Section 153, cited supra, works a radical innovation 
in this respect. Whether it be in the original assess- 
ment, notice of sale, tax roll, certificate of sale, tax-sale 
book, redemption notice, or deed, ‘‘any description of 
lands which shall indicate the land with ordinary and 


reasonable certainty, and which would be sufficient be- 
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tween grantor and grantee in an ordinary conveyance, 
shall be sufhcient.”’ 

Therefore, in determining as to the alleged misdescrip- 
tion relied on by the court below, we are to look else- 
where than the text books or decistons relating to tax- 
sale proceedings. 

We do not overlook the fact that the statute, section 
44. supra, expressly requires the assessment roll, which 
is the basis of the entire proceeding, to give the number 
of the block. 

This statute, as well as the decision of the court, is 
based upon the assumption that in all cases cities are 
subdivided into blocks, and not only so, but that these 
blocks are numbered instead of named. That such as- 
sumption 1s correct as to the case at bar does not ap- 
pear. If it be not correct, there certainly was no irreg- 
ularity in failing to give the number of the block in- 
stead of the street, because it was not possible to fol- 
low the statute. 

Magee vs. Martin, 14 Kansas, 81. 


f, however, such asssumption be correct, the fact re- 
mains that in referring to the street instead of block, the 
description, which is precisely the same as that ot the 
lots sued for by plaintiff as given in his petition, lo- 
cates the lots with no less certainty than if the law 
had been literally complied with. The description fol- 
lowed in the tax-sale proceedings and in the tax deeds 
is that which is used in conveyances of lots in Kansas 
City. (See 9th finding.) That the defendant himself 
regards it asamplysufhcient to locate the land appears 


10 Srout vs. MASTIN. 


from the petition in this very case. The description of 
the lots sued for contains no reference to blocks. 

That the location of the lots by reference to streets 
instead of blocks was at most a mere irregularity 
which must be disregarded under the provisions of 139 
and 153, would seem too plain for argument, - 

We do not overlook the fact strenuously insisted 
upon by opposite counsel, that in the description on 
the tax roll the word. “‘street’’ was omitted after the 


+] 


words “James,” “Joy,” “Wood” and ‘‘Armstrong.”’ 
The court was probably of opinion that from ex- 
traneous facts shown in evidence it sufficiently ap- 
peared that by the words “James,” “Joy,” &c., 
streets of those names were intended. Indeed, the 
findings themselves amply show such was the inten- 
tion. At any rate, the decision of the court below 
in no way depends upon the omission under consid- 
eration. 

Section 153 applies to each and every description 
in the tax-sale proceedings, and it was entirely proper 
for the court to construe the description on the tax-roll 
in the light of extraneous facts. 

‘‘In a conveyance the ofhce of a description is not to 
identify the land, but to furnish the means of identih- 
cation, and where this is done it 1s sufficient.” 

Works vs. State, 22 N. E. R., 127. 

A reference to ‘surrounding circumstances”’ is al- 
lowed for the purpose of ascertaining the subject mat- 
ter of a contract. 

Maryland vs. Railroad, 22 Wal., 105. 
Thorington vs. Smith, 8 Wal., 1. 


</ 
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U.S. vs. Peck, 102 U.S., 65° 


In Dougherty vs. Chestnut, 5 S. W. Ret., 444, the 
property was described as the farm of Henderson 
Fudge, known as “Rose Hill.’’ It was ‘‘insisted that 
there is a total want of identification of the land— 
there is no state or county, no civil district and no des- 
ignation in writing that will identify it,’ but the court 
held the objection was not well taken, and admitted 
evidence of the surrounding circumstances for the pur- 
pose of completing the identification. 

Neither the above nor either of the following descrip- 
tions would comply with the requirements of Sec. 44, 
cited supra : 

‘A certain tract of land called Mount Hope, contain- 
ing about forty acres, situated on the southerly side of 
N. river.” 

Old Colony Railroad vs. Evans, 66 Am. Dec., 394, 


‘The tract of land bought of Charles and James Mc- 
Cartney, lying in Greene county.”’ 
McCaery vs. King’s heirs, 39 Am. Dec., 170. 


And yet in each of those cases extraneous facts were 
permitted to be shown, and the conveyances were sus- 
tained. 

From which it follows that, although such descrip- 
tions would be an irregularity under Sec. 44, they 
would, under sections 149 and 153, be mere irregulart- 
ties which would not invalidate a tax deed. 

The ‘‘surrounding circumstances "’ in this case, which 


are to be considered in connection with the description 
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in any part of the proceedings, consists of the entire 
proceedings, together with the facts stated in the 9th 
finding, as well as the description given by defendant 
below. 

From the various statutory provisions above cited 
it appears that there are numerous instances in the 
course of tax-sale proceedings, in addition to those which 
appear in the findings, where it is necessary to de- 
scribe the land. The deed being in statutory form 
raises the presumption that in each case, except upon 
the tax-roll, the word ‘‘street’’ always followed the 
words ‘‘James,”’ ‘‘Joy,”’ &c. 

Again, notwithstanding the fact that the headings 
of the various columns are repeated on each success- 
ive page, properly speaking, each page, after the first, 
is a mere continuation of same columns which appear 
on the first page—as much so as if on a single page 
and with a single heading. 

A comparison will show that the record, as printed 
herein, does not with strict accuracy represent the 
original record. 

The word “bli’k”’ is written from left to right, and 
on the first page the words ‘Ewing street’’ appear 
underneath the word ‘“bl’k.” 

Under the rule which require special significance to be 
attached to written portions of documents which are 
partly written and partly printed, it certainly appears 
with reasonable certainty that at the beginning of the 
roll, at least, the lots are described as being pn Ew- 
ing street. And when we find the words “James,” 
“Joy,” “Wood,” “Armstrong” written in a similar 


position at a lower point in the same column, and 
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that ‘‘ Ewing,” ‘‘James,’’ &c., are the names of streets 
in Kansas City; and when we also find 1m all other 
descriptions throughout the proceedings that the lots 
in question are described as situated on streets hay- 
ing those names; and when we find the plaintiff, in 
his petition in this very case, describing the lots sued 
for as being on streets having those names, we are 
certainly warranted in claiming that the omission of 
the word ‘‘street”’’ on the tax-roll is a mere irregu- 
larity. 

[t will be noted the court below bases its judgment 
solely upon the mere fact that the lots were described 
by the street instead of by the block, and the omission 
of the word “‘street”’ on the tax-rollis not referred to. 
In this same connection it will also be noted that the 
deed, being in the exact statutory form, raises a pre- 
sumption as to the regularity of each successive step. 

Notwithstanding any apparent insufficiency in any 
description throughout the proceedings, in the absence 
of proof to the contrary we are bound to presume the 
existence of any facts which in connection with the de- 
scription given, would have been sufhcient to identify 
the lands. 

As stated in 23 Kansas, 719, cited infra, the descrip- 
tion was sufficient unless ‘‘so uncertain as to render it 
impossible to ascertain where the land lies.”’ 

It was not incumbent upon us to show or to have 
the findings show there was but one Kansas City in 
Wyandotte county, or that the only streets named 
James, Joy, &c., in said county were in Kansas City, or 
that if there were, that streets bearing those names 


in Kansas City were the only ones upon which there 
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were lots having the numbers of those sued for, or that 
there were no blocks in Kansas City, or that if there 
were, instead of being numbered they were named 
‘‘James,”’ ‘‘Joy,”’ &c. 

For cases where alleged insufficient descriptions have 
been held sufficient, see State vs. Sterns, 28 Kas., 159: 
School Dist. vs. Chicago Lumber Co., 41 Kas., 620; 
Cordes vs. State, 37 Kas., 48 

If the existence of any of the foregoing facts be neces- 
sary to the validity of any single step in the tax-sale 
proceedings their existence must be presumed. The 
first finding is an ultimate fact pure and simple, because 
it is on the extreme verge of the line which separates 
between questions of law and fact. From the first find- 
ing the legal conclusion desired by us follows immedi- 
ately and without the aid of any intervening fact exist- 
ing by way of inference to serve as a stepping stone be- 
tween the facts found and the desired legal conclusion. 
The findings subsequent to the first relied on by de- 
fendant as a basis for the legal conclusion adverse to 
the presumption afforded by the tax deed are of a dif- 
ferent character. 

However strongly they may tend to support the legal 
conclusions contended for by defendant in error, there 
is ample room between such facts and such conclusion 
for other facts, entirely consistent therewith, from 
which such conclusions would not follow. The plain- 
tiffs own petition shows that there are lots having the 
numbers of those in the tax proceeding; that lots hav- 


ing those numbers are in Wyandotte county; that they 


are upon th¢ streets named in those proceedings, and 
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that the streets having these names are in Kansas City 
and in said county. 

These are extraneous facts to be considered in con- 
nection with any particular description claimed to be 
defective. 

It may well be said that every finding made by the 
court was correct, and yet the description may have 
been such that the lots could be identified, and if this 
were so the description was sufficient, 

As stated by the Supreme Court of Kansas, in Jeffer- 
Co. vs. Johnson, 23 Kansas, 719, in speaking of Sec. 
153 of the Tax Law: 

‘‘Now under all the authorities descriptions may be 
made in any form which the parties may choose, pro- 
vided such descriptions are not so uncertain or indefi- 
nite as to render it impossible to ascertain where the 
land lies. If such descriptions are sufhiciently definite 
to designate the land, by the aid of matters and things 
had in contemplation by the parties, then such descrip- 
tion will be held sufhcient and valid, although they 
might be considered slightly defective if viewed by 
themselves alone or without the aid of auxiliary cir- 
cumstances.” 

However, we do not understand the court as having 
based its decision upon any insufficiency of description, 
but rather upon the mere fact that the lots were de- 
scribed by the street instead of the block. 

Whether or not any particular description was fatally 
detective depended upon the question whether or not, 
by aid of extraneous facts, the property could be iden- 
tified, and if the defendant wished to overthrow the 


presumption afforded by the tax deed it was incumbent 
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upon him to have such fact afirmatively appear in the 
evidence and in the findings. If the evidence so war- 
ranted, he should have objected to the findings as de- 
fective, and should have insisted upon having the court 
go one step further and find the final and ultimate fact, 
to the effect, in substance, ‘‘that the lots could not be 
identified from the description given.’’ In the absence 
of such a finding the defendant is not entitled to any 
relief, even though this court, with all the evidence be- 
fore it, might be of opinion such a finding should have 
been made. 

Instead of making such a finding the conclusions of 
law clearly show the court was of a contrary opin- 
ion. 

The same may be said as to the claim made by oppo- 
site counsel, that as to a part of the lots was not for a 
sum sufhciently large to cover the full amount for which 
the land should have been sold. 

Every conceivable arrangement is made in regard to 
some of the matters upon which the amount of legal 
charges depend. Especially is this so in the matter of 
printers’ fees. 

The express statutory presumption created by section 
139 abides until overthrown by some finding of an ulti- 
mate fact which is necessarily inconsistent therewith. 

If the evidence made it appear that the sale was for 
an amount too small, there should have been an ex- 
press finding of that very fact instead of a finding that 
certain words, figures and ruled columns constitute a 


copy of the tax-roll. 
The law shows what the charges might be. It does 
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not show what they must be or are in any particular 
case. 

There should have been an express finding as to what 
the charges were. The desired legal conclusion would 
have followed immediately. It is never sufficient for 
the court to substitute in place of ultimate facts other 
facts which are prima facie evidence of ultimate facts. 
The legal conclusion must, in all cases, follow directly 
from facts which are found, rather than from such as 
may be inferred from facts which are found. 

The case of Hewitt vs. Storch, 31st Kansas, 488, is 
closelyin point. It clearly establishes the position that 
the entire proceedings are to be referred to in ascertain- 
ing the description to be inserted in a deed. 

In that case a first deed was executed which gave the 
description ‘‘as fully as the-tax deeds would warrant.” 
Afterwards a second deed was taken in which a differ- 
ent description was given. 

The court expressly declined to pass upon the suth- 
ciency of the description in the first deed, and confined 
itself to a decision that the rights oi the holder .of the 
original deed were not strengthened by the second deed. 

Says the court: “It is unnecessary for the purpose 
of this case to decide whether the tax-roll of 1872 or 
the tax certificate of May 15, 1873, suthciently de- 
scribed lot 19, in block 16;in S. C. Charles’ addition. 

“A tax deed to be valid must not only substantially 
conform to the requirements of the statute, but must 
correspond with the proceedings upon which it is based 
in all essential particulars. The county treasurer must 
give to the purchaser, on payment of his bid, a certifi- 
cate describing the land purchased in accordance with 
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the records of the proceedings in his office. * * * He 
has no power to insert in the deed executed by him an- 
other and a different description from that contained in 
the tax proceedings.”’ 

A county clerk fully performs his duty when he writes 
out in full in the deed the description of land given on 
the tax-roll and the proceedings upon which the tax 
sale is made. The deed of June 28, 1887, described the 
premises as fully as any of the records of the tax pro- 
ceedings authorized. 

We are not contending that it is in the power of the 
clerk to look to facts which do not appear in the rec- 
ords for the purpose of making up the description to be 
inserted in the deed. He must confine himself to the 
records which Sec. 121, supra, requires to be filed tn his 
office. 

However, when the sufficiency of any description is 
challenged in legal proceedings, the court is free from 
any such limitation, and it has precisely the same lati- 
tude as in an ordinary case involving the construction 
of a description in a deed. 

The language of this court in regard to statutory 
provisions similar to sections 139 and 153 is applicable 
here: | 

‘We are not unmindful of the numerous decisions of 
state courts which have construed away the plain 
meaning of statutes providing for the collection of 
taxes — disregarding the spirit and often the letter of 
the enactments, until of late years the astuteness of ju- 
dicial refinement had rendered inoperative all legislative 
provisions for the sale of land fortaxes. * * * To 


meet this tendency of judicial refinement many of the 
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states have of late adopted very rigid legislation. * * 

There is no possible excuse for not enforcing such stat- 
utes according to their letter and apart. r 
De Treville vs. Smalls, 98 U. S., 527. 


For all of which reasons we respectfully submit that 
the findings of fact relied on by defendant in error do 
not reach deep enough to overthrow the presumption 
created by the tax deeds. It follows as acorollary that 
judgment should have been eed in favor of the 
plaintiff in error. “So 
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But a single and simple question of law is pre- 
sented in this case. The court below held that 
the tax deeds of the plaintiff in error were invalid 
by reason of the mis-description on the tax roll of 
the property therein conveyed and by reason of the 
variance of the description of said property in the 
tax proceedings from the description on the tax roll 
for the year the taxes became delinquent.  (Con- 
clusions of Law 1, 2, 5, 6; Findings of Fact 4, 5, 6, 
7,8, 9.) The plaintiff in error seeks to have the 
judgment based on this finding reversed. 

The description of the property in the tax pro- 


L— 


~) 


ceedings and deeds Is Lot 24] James Street, 
Lot 248 Wood Street, Lots 246, 248, 250, 
2952 and 260 Armstrong Street. The de- 
scription on the tax roll for the year the 
taxes became delinquent (1877) is Lot 241 
James Block. Lot 248 Wood Block, Lots 246, 248 
250, 252 and 260 Armstrong Block. The variance 
in the description consists, in each instance, of the 
substitution of the word “street” in the tax proceed- 
ings for the word “block” onthe tax roll. lor the 
sake of brevity, a single lot will be referred to in 
the argument as standing for all. 

Section 118 of chapter 107 of the Compiled 
Laws of Kansas reads: ‘No sale of any land or 
town lot for taxes shall be considered invalid on 
account of its having been charged on the tax rol] 
in any other name than that of the rightful owner, 
but such land must be in other respects sufficiently 
described On the lan roll, and the taxes for which it 
is sold be due and remain unpaid at the time of 
such sale.” The defendant in error contends that 
the description on the tax roll—Lot 241 James 
Block—-if intended as a description of Lot 241 
James Street, is insufficient. The description on 
the tax roll is in itself complete, definite and un- 
equivocal. There is nothing the matter with it 
except that there is no such property as that de- 


scribed. The plaintiff in error first shows by 


oral testimony that there is no such property as 


” 
+) 


Lot 24] James Block. Then he asks the court, in 
aid of his tax deed, by construction to subtract the 
word “block” and add the word “street” in order to 
make out the deseription in his deed “Lot 241 
James Street.” 

The ground on which he asks to have the 
word “block” eliminated is that on the tax roll 
block, or rather “bl’k,” is printed while James is 
written. This would be a reason if the words 
were antagonistic. But they are not. Together 
they make apparent sense, have an apparent mean- 
ing. Eliminate the work block, and no sense or 
meaning is left. | 

The reason for supplying the word “street” Is 
that on the first page of the tax roll the words 
“Ewing Street” are written in the same relative 
position as the word “James” on the eighth page, 
the word **Wood” on the fourteenth page, and the 
word “Armstrong” on the eighteenth. The plaint- 
iff in error contends that “each pace after the first 
is a mere continuation of the same columns which 
appear on the first page, as much so as if on a 
single page and with a single heading.” Sup- 
pose it were necessary to describe on this tax 
roll lots by the block as well as by the street. 
According to their argument, it could not be done 
by omitting the word ‘‘street” and leaving the 
word ‘‘ block” unerased, and ‘‘Lot 241 James 
Block” 


would have to be construed ‘‘Lot 241 


4 


James Street,” although, upon our supposition, 
the former were the correct description! There is 
nothing in the tax roll to assist the court in chang- 
ing the description from block to street. That 
change, if made, must be founded on the oral 
testimony that there is no such property as that 
described. 

Section 106 of chapter 107 of the Compiled 
Laws of Kansas reads as follows: ‘*The County 
Treasurer shall, between the first and tenth of 
July, in each year, make out a list of all lands and 
town lots subject to sale, describing such lands and 
fown lots (is the SOMME AVE describe d LL the fae roll.” 

Section 137 of the same chapter requires the 
County Treasurer to publish “a list of all unre- 
deemed lands and town lots, describing each tract 
or lot as the same was described on the tax voll.” 
There is no pretense that these repeated and 
mandatory requirements of the statute were com- 
plied with unless it be held that “Lot 241 James 
BIV’k” (the description on the tax roll) and ‘Lot 
241 James Street” (the description in the advertise- 
ments) are the same. For this reason there was 
no such advertisement as required by law and the 
tax deed is therefore invalid. (Conclusions of Law 
1, 2 and 3.) 

The case of Hewitt & Rounds vs. Storch. 31 


Kansas, p. 488, is the same with this in all essential 


respects. The description on the tax roll was Lot 


5 
19, Blk. 16, Challis’ Addition. The correct de- 
scription was Lot 19, Blk. 16, 4. C. Challis’ Addi- 
tion. The County Clerk first made a deed contain- 
ing the deseription on the tax roll, and afterwards 
made a deed containing a correct description. The 
question Was as to the validity of the second deed. 
in that case the Variance consisted in the addition 
of the letters “L. C.” to the deseription on the tax 
roll. In this the variance consists in the elimina- 
tion of the word “block” and the substitution of the 
word “street.” The Supreme Court of Kan- 
sas, In holding this tax deed invalid, says: 
‘+ A tux certificate and deed thereon have 
relation to and are formed upon the tax pro- 
ceedings prior thereto, and a County Clerk fully 
performs his duty when he writes out in full in 
the tax deed the description of land given on the 
tax roll and the proceedings upon which the tax 
sale is made. The deed of June 28th, 1887, de- 
scribed the premises therein mentioned as fully as 
any of the records of the tax proceedings author- 
ized. The County Clerk had no power to go 
further. If he had added anything in the tax 
deed to the description not contained in the 
tax proceedings, such addition would not aid or 
materially benefit the deed. If the proceedings 
up to the execution of the first tax deed were 
invalid for the want of a sufficient description of 


the property sold at the tax sale, the fatal defect 


bh 


eould not he eured hy the execution of 
quent tax deed containing a different deseription 


from that set forth in the prior tax proceedings 
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GEORGE K. JOHNSON Vs. DANIEL W. POWERS ET AL., &¢. 1 
1 ~° United States Cireuit Court, Northern District of New York. 


GEORGE K. JOHNSON ) 
vs. [In Equity, Docket No. 3675. 
Danie, W. Powers ef al. ( 


The complainant in the above-entitled cause filed bis bill of com- 
plaint against the defendants herein on the 25th day of February, 
1882, which bill is hereto annexed. 

A subpeena to appear and answer in said cause was thereupon 
issued and served personally upon the defendants previous to the 
return day thereof, which subpcena and proof of service thereof are 
hereto annexed. 

On the 4th day of March, 1882, the defendants duly appeared in 
said cause by Cogswell, Bentley & Cogswell, as their solicitors, and 
on the 25th day of March, 1882, filed their demurrer to the bill of 
complaint herein, which demurrer is hereto annexed. 

On the 8th day of August, 1882, an order overruling said demur- 
rer was duly entered, which order is hereto annexed. 

On the 24th day of November, 1882, the defendants filed their 
separate answers to the bill of complaint herein, which answers are 
hereto annexed. 

On the 27th day of December, 1882, the complainant filed excep- 
tions to the separate answers, which exceptions are hereto annexed. 

On the 3rd day of March, 1883, the defendants, Daniel W. 
2 Powers and Oscar Craig, filed a further answer to the bill of 
complaint, which answers are hereto annexed. 

On the 22d day of March, 1883, the defendant, Helen Maria 
Powers, filed a further answer to the bill of complaint, which answer 
is hereto annexed. 

On the 3lst day of March, 1883, an order was duly entered taking 
the bill of complaint as confessed against the said defendant, Henry 
Ten Eyck, which order is hereto annexed. 

On the 31st day of March, 1883, the complainant filed his replica- 
tion to the separate answers of the defendant, which replication is 
hereto annexed. 

Testimony was thereafter taken by and on belialf of the respective 
parties, and on the 7th day of November, 1884, the said cause was 
brought toa hearing and argued by counsel upon pleadings and 
proofs before the Honorable Samuel Blatchford, at a term of this 
court lheld at New York city. 

On the J8th day of November, 1884, an order was duly entered 
herein vacating the appearance of Henry Ten Eyck, which order is 
hereto annexed. 

A decision was duly made by said court in favor of the defendants 
and filed herein on the 28th day of March, 1550. 

On the 18th day of April, 1885, the defendants’ costs and dis- 
bursements were duly taxed and adjusted by the clerk of this court 
at $243.98. 

On the 13th day of May, 1885, a final decree in favor of the de- 
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fendants dismissing said bill of complaint was duly made and en- 
tered herein, which decree is hereto annexed. 


° Bill of Complaint. 
Unitep States oF AMERICA: 


In the Cireuit Court of the United States for the Second Circuit and 
Northern District of New York. 


To the judges of the circuit court of the United States for the north- 
ern district of New York: 

George K. Johnson, of the city of Grand Rapids and State of 
Michigan, and who isa citizen of the State of Michigan, who ap- 
pears in his own behalf and iv behalf of all persons who are or 
shall become by the decree of this court interested in the adminis- 
tration of the assets of the estate of Nelson P. Stewart, late of De- 
troit, in the State of Michigan, deceased, hereinafter prayed, brings 
this his bill of complaint against Oscar Craig and Daniel W. Pow- 
ers, executors of the last will and testament of John Craig, late of 
the city of Rochester, in the State of New York, deceased, who are 
citizens of the State of New York, and Helen Maria Powers, sole 
heiress and devisee of said Jolin Craig, deceased, who is also a citi- 
zev of New York, and against said Daniel W. Powers, personally, 
and Henry Ten Eyck, a citizen of the State of New York, residing 
in Cazenovia, in said State. 

First. 

And thereupon your orator complains, states, and shows that on 
the eleventh day of May, A. D. 1863, Nelson P. Stewart, who had 
long been and was then a resident and citizen of Detroit, in the 
county of Wayne, in the State of Michigan aforesaid, deceased on 
the day and year and at the place last aforesaid. 

That on the petition of your orator as creditor of the estate of 
said Stewart, duly presetited in accordance with the statutes of the 
State of Michigan to the court of probate of the said county of 
Wayne, such proceedings were had that on the 20th day of April, 
A. D. 1874, letters of administration upon the estate of said Stewart 
were duly issued to your orator, and your orator assumed the office 
and duties of such administration. 

That afterwards and during the year 1874, in pursuance with 
the provisions of the statutes of Michigan in such case provided, 
commissioners were duly appointed by said probate court to hear, 
determine, and adjudicate upon claims of creditors against said 
estate of said Stewart, and such commission proceeded to advertise, 
giving notice of such commission aud fixing time and place for 
hearing and adjudicating such claims, in accordance with the pro- 
visions of the statutes of Michigan in that behalf provided; before 
which commission your orator appeared at the time and place 
designated in said notice and presented his claim as creditor of said 
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Stewart; which said claim was submitted and proved before said 
commission and judgment rendered by said commission in favor of 

vour orator thereupon for the sum of eighty-four thou- 
4 sand nine hundred and seventy-five dollars and four cents, 

and the report of said proceedings & judgment of said com- 
mission was duly filed in said probate court on the 3d day of Feb- 
ruary, A. D. 1875, and during the regular session of said commis- 
sion divers other claims of other creditors against said Stewart’s 
estate were presented, adjudicated upon, and allowed by said com- 
mission, aggregating upwards of thirty thousand dollars, in addition 
to the claim of your orator so adjudged to him, as before stated. 

That the said Stewart at his decease left no property, real or per- 
sonal, in the State of Michigan, except the real estate hereinafter 
alleged to have been fraudulently conveyed, and his estate was 
utterly and hopelessly insolvent, so that any earlier proceeding to 
administer his estate appeared fruitless; but at the date of the pro- 
bate proceedings aforesaid your orator learned facts which seemed 
sufficient to justify a suit by administrator, under the statutes of 
Michigan, to discover and apply property of the said decedent in 
the State of Michigan conveyed by the decedent in his lifetime 
with intent to hinder, delay, and defraud his creditors; and there- 
upon your orator procured letters of administration as aforesaid 
and proceeded as administrator as aforesaid immediately to com- 
mence such suit, and after long and expensive litigation succeeded, 
in June, 1SS1, in recovering the net amount of about seven per 
cent. of the aggregate indebtedness so proved and adjudged as afore- 
said in said probate court, and the remainder of said debts so proved 
and allowed before said commission, including that of your orator, 
remains wholly unpaid and justly due,and with the lawful interest 
thereon still remains a just charge against the assets of said dece- 
dent, which may be decreed upon this bill of your orator under the 
decree of this court hereinafter prayed. 

And your orator further shows and states that all of said debts 
were incurred prior to the fraudulent transfers of the property of 
the decedent hereinafter complained of. 

And your orator further states and shows that no administration 
has ever been applied for or had in the State of New York, ana 
your orator has not applied for letters in that State, because the said 
decedent having left no personal or other assets in that State, except 
the real estate hereinafter alleged to have been fraudulently trans- 
ferred, no such letters could issue without a petition, verified by 
oath, showing assets of the decedent in that State, which petition 
your orator could not verify, because the fact of assets depends upon 
the result of a suit similar to this bill now filed by your orator. 

Your orator further shows that all the heirs of the said decedent 
are citizens of Michigan, who cannot be made defendants herein 
without ousting the jurisdiction of this court and who have no in- 
terest which entitles them to join as plaintiffs in this bill to set 
aside the fraudulent grants of their ancestor. 
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Second. 


Your orator further shows, upon information and belief, that the 
said Nelson P. Stewart in his lifetime and prior to his last sickness 
hereinafter mentioned was an extensive and daring: specu- 
5 ulator in real estate and other property and a large operator 
in railroad schemes and in building railroads and operating 
in the stocks, bonds, and securities in the railroads which he un- 
dertook to manage and construct; that among his purchases of 
real estate in the State of New York were included the property in 
the city of Rochester known and hereinafter referred to as “ Con- 
gress Hall,” which was the name of the hotel which was built upen 
said premises, the same being particularly described as “All that 
tract or parcel of land situate in the city of Rochester, in the county 
(of Monroe,) deseribed as follows: Beginning at the intersection of 
the west line of Mill street with the south line of Railroad avenue 
and running thence westerly on the south line of said avenue one 
hundred feet; thence southerly on a line parallel with the west line 
of Mill street one hundred feet; thence easterly on a line parallel 
with the south line of Railroad avenue to Mill street; thence north- 
erly on the west line of Mill street to the place of beginning.” 

That he also purchased forty-eight feet adjoining and in the rear 
of said hotel, being forty-eight feet front on said Mill street by one 
hundred feet deep, familiarly known and hereinafter mentioned as 
the Congress Hall barn property or livery stable. He also pur- 
chased of one Cornelius b. Cornwall a farm of 122 acres in Irunde- 
quoit, in said county of Monroe, by deed of May 5, 1856, reeorded 
June 20, 1856, in the clerk’s office of Monroe county, in Book 132 of 
Deeds, page 546, hereinafter mentioned as the Cornwall farm. He 
also purchased of one Freeman Clarke property on Washington 
street, in the city of Rochester aforesaid, by deed of October 25, 1856, 
recorded December 10, 1856, in Book 134, page 156, of Deeds, in said 
last-named clerk’s office. He also a short time prior to the last- 
named purchase purchased and took a conveyance from one Jolin 
Farley of a large farm in Irondequoit aforesaid, and took the convey- 
ance thereof in the name of his wife, Mary A. Stewart. He also 
purchased 77 acres adjoining or near said last-named land and took 
a deed thereof from said Farley, hereinafter described and mentioned 
as the “ Irondequoit property,” and he also purchased several other 
parcels of land in and near Monroe county aforesaid not necessary 
to be herein mentioned. He was engaged in Michigan in the con- 
struction of a railroad extending across said State from Detroit to 
Grand Haven, known as the Detroit and Milwaukee railroad, of © 
which enterprise he was the prime mover, and in 1855 he started 
the enterprise of building a railroad from Port Huron, in said State 
of Michigan, to Owosso, in said State, and at that point connecting 
with said Detroit and Milwaukee railroad; of which said last-men- 
tioned railroad said Stewart was prime mover and manager and 
contractor for building the same under an agreement to build the 
same and take his pay in the stock and bonds of the rvad. 

That said Stewart about the year 1857 procured the bonds of said 
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last-named road to be placed to a large amount in the city 

6 of London, England, and was proceeding prosperously with 
the enterprise till the financial crisis of 1857 put a stop to the 
enterprise and to the placing any more of the bonds of said railroad, 
and at the same time puta stop to the prosperity of said Stewart, 
and from that time forth until the latter part of the year 1859 said 
Stewart, although greatly embarrassed in his circumstances, tried to 
maintain his financial credit and go through ; but then, finding him- 
self insolvent and hard pressed by his creditors, he formed the de- 
sign of hindering, delaying, and defrauding his creditors and secret- 
ing and saving his property to himself, and forthwith proceeded with 
the aid, advice, and assistance of Oliver M. Benedict, an attorney- 
at-law, residing at Rochester, New York, and who was his agent, 
confidential adviser, and friend in all his business affairs in the 
State of New York, and with the aid and assistance of the aforesaid 
John Craig, now deceased, and of the said Daniel W. Powers, the 
defendant hereinbefore named, he carried out and executed that 
design as to the property hereinafter specified through a joint con- 
spiracy to secrete in the hands of said Benedict, Craig, and Powers 
all of said Stewart’s interest in the property in Rochester and [ron- 
dequoit aforesaid, with intent to hinder, delay, and defraud the 
creditors of said Stewart under the circumstances following, to wit: 
[n the fall of the year 1859 one Theodore Dehon, of the city of 
New York, having theretofore sued said Stewart in said city of New 
York, docketed a judgment in his fayor against said Stewart in the 
clerk’s office in Monroe county aforesaid of $10,000 and upwards. 
Said Stewart was then indebted to said Jolin Craig in something 
over $3,000, which was secured by mortgage on lands other than 
that hereinbefore mentioned. He was also indebted to said Daniel 
W. Powers upon a promissory note of some thirteen hundred dollars 
and upwards, and upon bond secured by a mortgage on said Con- 
gress Hall barn property of about $1,500, being a second mortgage 
on said barn property and subject to a prior mortgage to one of the 
Rochester savings banks of $1,500. On being advised of the entry 
and docketing of the said Dehon judgment as afor_said said Powers 
and Craig were stirred up to activity in respect of their said debts 
and notified said Benedict, who notified said Stewart. At the time 
said Stewart was thus notified he was also very much embarrassed 
by his pressing indebtedness in Michigan, and he had then lost 
credit so that no one would advance him any money without ample 
collaterals, and among other creditors of said Stewart was the 
Michigan Insurance Company’s bank, of which Henry K. Sanger, a 
personal friend of said Stewart, was cashier, and John Owen was 
president, to which bank said Stewart was indebted in December, 
1859, on paper past due, about $25,000, which sum was then amply 
secured by endorsers and collaterals held by said bank. At about the 
same time said Stewart had made arrangements with his attorneys in 
New York city to appeal from the judgment of said Dehon in New 
York city aforesaid, docketed in Rochester as aforesaid, and early in 
January, 1860, said Powers commenced suit by attachment on 

7 his said promissory note against said Stewart, and filed a no 
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said Benedict and Stewart of getting time by means of the appeal 
to the supreme court and to the court of appeals, so that the rents 
thus assigned to said Craig would accumulate in his hands to meet 
the said liability of Stewart to Dehon; which object was well under- 
stood between said Benedict, Craig, and Stewart as the only object 
attainable by said appeal. 

Your orator further shows that on the 27th day of April, 1860, 
the said Stewart, in pursuance with the intent to defraud his cred- 
itors herein alleged, under the advice and with the knowledge of 
said Benedict, executed and delivered a warranty deed of said Con- 
gress Hall property, sealed, signed, and acknowledged by himself 
and wife, to Henry K. Sanger, of Michigan, the cashier of said 
Michigan Insurance Bank; that the said deed was delivered to said 
Sanger without any consideration in fact being paid therefor by said 
Sanger, but purporting to be for the nominal consideration of $22,000, 
including $18,000 of incumbrance to Craig aforesaid, and that 


‘Sanger never made any claim of any right to or of possession under 


said deed, but after Stewart’s sickness, hereinafter mentioned, and 
after said Stewart’s affairs and himself had become a hopeless wreck, 
physically and financially, said Sanger delivered the said deed of 
Congress Hall to the lawyer of said Michigan Insurance Bank to be 
foreclosed as a mortgage, and stated to said lawyer and to said bank 
that said deed had been given by said Stewart as security for the 
debt of said bank against the said Stewart, theretofore contracted by 
said Stewart, which debt your orator alleges had been before the 
delivery of said deed fully secured to said bank by endorsements of 
other parties on the paper of said Stewart and by other absolute 
deeds of other property of said Stewart which had been deeded to 
said Sanger by said Stewart with intent on the part of said Stewart 
to hide from his creditors the property thus conveyed under the 
cover of the actual indebtedness of said Stewart to said bank and of 
the form of absoluteness in the conveyances, of which intent of said 
Stewart said Sanger was at the time of the delivery thereof respect- 
ively fully cognizant; and the aforesaid deed of Congress Hall, 
as well as the other deeds last mentioned, were accepted by said 
Sanger with notice of the last aforesaid intent of said Stewart; and 
the ostensible titles were thus held by said Sanger with such intent 
as last aforesaid until the death of said Sanger in 1864, testate leav- 
ing by his last will and testament all his real and personal estate to 
his widow, Caroline Sanger; and the said Caroline, after the death 
of her said husband, by writing under her hand and seal, duly ac- 
knowledged and recorded in the clerk’s otfice of the county of Mon- 

roe and delivered to Elisha C. Litchfield, late of Cazenovia, 
10 N. Y., did declare the said deed to have been given as security 

for a debt of said Stewart to the said Michigan Insurance Bank, 
and in consideration of the premises and of the fact that the said 
debt of said Stewart to said bank had then been fully paid out of 
the estate of said Stewart released the dower interest of the wife of 
said Stewart in said Congress Hall property; and afterwards, in 
January, 1867, the said Caroline, by. deed duly executed, quitted 
claim to said Congress Hall property to one Henry Ten Eyck, of 
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Cazenovia, for the consideration of two hundred dollars paid by said 
Klisha C. Litchfield to said Michigan Insurance Bank for said deed, 
which said deed said Henry Ten Eyck received with full notice and 
knowledge that the title of said Sanger was at most a mortgage se- 
curity to said bank, and that the debt secured thereby had been 
fully paid; and your orator prays that said Ten Eyck may be 
made a party defendant to this bill in order that he may gainsay, 
if he chooses, the allegations of this bill as to his ostensible title to 
the Congress Hall property aforesaid. 

Your orator further shows that the said Stewart, on the 9th day 
of May, 1860, with the same intent on his part to cover up and se- 
crete his property from his creditors, voluntarily executed to the 
said Jolin Owen a chattel mortgage of all his household goods and 
personal property in Detroit, of the value of $20,000 and upwards, 
to secure a bona fide debt which was in judgment against said Stew- 
art of about $3,500 and a fictitious debt to his wife’s sister of $3,000, 
and as cumulative security to the said insurance bank; and soon 
thereafter or about the same time as last aforesaid said Stewart ex- 
ecuted to John Farley, of Rochester aforesaid, an absolute deed of 
about 500 acres of land, owned by said Stewart in the State of Iowa, 
to secure to said Farley the sum of about $500, with defeasance 
back to the said Oliver M. Benedict. 

That on the 22d of May, 1860, the said Cornwall farm was sold 
on foreclosure of a mortgage given by said Stewart thereon for the 
purchase-money, and the same was bid in by said Benedict in the 
name of himself and Martindale, his partner, and paid for by their 
own money and their bond and mortgage, and they held the title 
thereof till the next spring for said Stewart, when they sold the 
same to one Mason Cole, and after reimbursing themselves for their 
outlay in said purchase paid over to said Stewart or held for his 
benefit the surplus, being between two and three thousand dollars. 

That on the 5th day of September, A. D. 1560, at the said city of 
Rochester, the said Stewart, with fraudulent intent as aforesaid, 
transferred and delivered to said Benedict, but nominally to said 
Benedict and John H. Martindale, the law partner of said Benedict, 
bonds of said Port Huron and Milwaukee Railway Company to the 
nominal amount of $250,000, without any consideration to said 
Stewart therefor; and on the 6th day of the same September, 1860, 
suid Benedict prepared a deed of the aforesaid Congress Hall barn 

property for execution by said Stewart and wife to said Bene- 
11 dict for the nominal consideration of one dollar, and mailed 

the same to said Stewart, to be executed and returned, which 
said deed, dated on the 6th day of September, 1860, was received by 
said Stewart and executed and acknowledged by himself and wife 
on the 15th day of September, 1860, and was returned to said Ben- 
edict and by him caused to be recorded in the office of the clerk of 
Monroe county aforesaid on the 24th day of September, 1860, in the 
proper registry of deeds of said county; and your orator shows that 
said deed was drawn, executed, acknowledged, delivered, accepted, 
and recorded with fraudulent intent as aforesaid, and that the prop- 
erty purporting to have been conveyed by the last-named deed was 
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valued by said Stewart at $10,000 and by said Benedict at $7,000, 
and that the said Benedict paid to said Stewart no consideration for 
said deed, and that soon after the recording said deed, as last afore- 
said, said Benedict, in pursuance of the aforesaid fraudulent design 
of said Stewart, procured said Powers to advertise the said property 
described in said deed from Stewart to Benedict last aforesaid for 
sale on the said foreclosure decree of said Powers that had been en- 
tered on the 2nd day of the previous Marcl) as aforesaid, and on the 
12th day of January, A. D. 1861, the said barn property so as afore- 
said deeded by Stewart to Benedict was, by collusion between said 
Powers and Benedict and in furtherance of the said fraudulent de- 
sign of said Stewart, bid off by said Powers at the sum of $70; and 
said Powers was collusively as aforesaid allowed to take a deed of 
said barn property on said bid of $70 and to take a judgment for 
deficiency on his said foreclosure suit against said Stewart on said 
12th January, A. D. 1861, for $1,438.25, which said judgment was on 
the same day duly entered and docketed in said Monroe county 
clerk’s office, and became a lien on said Stewart’s real estate in said 
county, and thereafter said Powers held said title and deficiency 
judgment by a secret understanding between him and Benedict, 
subject to the control of said Benedict, until they were disposed of, 
after Stewart's sickness before mentioned, under the direction of said 
Benedict, as hereinafter stated. 

Your orator further shows that at about the same time of the last- 
named deed, to wit, the 18th day of October, A. D. 1860, the said 
Stewart also deeded to said Benedict, in pursuance of the same 
fraudulent design as aforesaid and without any consideration there- 
for, the said property of the said Stewart,on Washington street, in 
Rochester aforesaid, which said last-named deed was received and 
accepted by said Benedict, but was not recorded, though said Ben- 
edict held the same and afterwards procured the title of said Wash- 
ington street property in the manner hereinafter stated, to be per- 
fected in his own and said John Craig’s name. 

Your orator further shows that in the month of October, A. D. 
1860, or about that time, the said Nelson P. Stewart, being the 
holder of three several promissory notes of the aforesaid The Port 
Huron and Milwaukee Railway Company for the sum of $25,000 
each, endorsed the same to the said Benedict and his partner, Mar- 

tindale, without any consideration therefor and in pursuance 
12 of the aforesaid fraudulent design of said Stewart; and there- 

upon said Benedict and Martindale sued the said railway 
company by declaration filed the 8th day of December, A. D. 1860, 
in the circuit court for the county of Shiawassee, in said State of 
Michigan ; and thereafter, in course of due proceeding as required 
by law and the practice of said court, judgment was rendered in 
said court in favor of said Benedict & Martindale upon the said 
promissory notes, on the 8th day of May, A. D. 1861, for $78,835.40 
damages, besides costs of suit, and execution was thereafter duly 
issued upon said judgment and returned unsatisfied. 

Your orator further shows that in August of the year 1861 the 
said Stewart shipped from Michigan wheat belonging to said Stew- 
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art, which was received by said Benedict & Martindale and sold, 
and the avails thereof, amounting to $500, were held by them for 
the use of said Stewart. 

Your orator further shows that on the 13th day of September, A. 
D. 1861, at Detroit aforesaid, the said Nelson P. Stewart was struck 
down with paralysis or apoplexy,from the effects of which attack he 
never fully recovered, but until the 11th of May, 1863, dragged out a 
miserable existence, and then died; but immediately after said at- 
tack of paralysis the wife of said Stewart advised said Benedict of 
his condition, and wrote and telegraphed to said Benedict, request- 
ing said Benedict’s attendance at Detroit to aid and advise in said 
Stewart’s affairs, and upon receipt of such messages said Benedict 
consulted with said John Craig, and at the suggestion of the latter 
delayed his journey to Detroit for some days in hope that said Stew- 
art might recuperate, so far as to be able to converse and give in- 
structions about his business; and after such delay and consulta- 
tions with said Craig, to wit, about the 4th of November, 1861, said 
Benedict proceeded to Detroit and to visit at the house of said 
Stewart, and while on that visit, having ascertained that said Stew- 
art was in a deplorable condition and unable then to converse at 
all, said Benedict enlisted the wife of said Stewart in the fraudulent 
design of said Stewart and Benedict hereinbefore alleged, and 
directed the wife of said Stewart to forward to him at Rochester any 
property of said Stewart that could be conveniently sent, with the 
intent to put the same beyond the reach of said Stewart’s creditors, 
and advised her generally and particularly, as far as practicable, 
how to save the property of said Stewart from his creditors, and 
then returned to Rochester aforesaid, and on his return gave his atten- 
tion first to the securing in a safe place for Stewart the said Congress 
Hall barn property by procuring said Craig to advance from moneys 
of suid Stewart, collected by said Craig from the rents of Congress 
Hall under the assigment of the Cook lease aforesaid, sufficient to 
pay to the said Powers the amount of his said foreclosure decree 
and the amount of the prior mortgage of the said savings bank 
upon said property, and to take a deed from Powers in the name of 
said Craig, to be held by said Craig as Powers was then holding for 

suid Benedict, and, Powers consenting to the said arrange- 
13 ment, tie same was effected by the payment of Craig to Pow- 

ers of $3,216.57, and deed from said Powers and wife to Craig 
was accordingly drawn by said Benedict and duly executed by said 
Powers and delivered to said Craig on the 15th day of November, 
A. D. 1861, which said deed is in possession of said defendants, and 
the said property was held by said Craig under said deed, and he 
collected the rents thereof, at the rate, at least, of $500 per annum, 
up to the time of his death, and by his will devised said property, 
with his other property, to Helen Maria Powers, the wife of said 
Daniel W. Powers, defendant herein. 

Your orator further shows that immediately after the said last- 
above transfer of the barn property was affected said Benedict wrote 
to the wife of said Stewart the letter of date of 18th of November, 
A. D. 1861, copy of which is hereto annexed and marked 3, and on 
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the 19th of said November filed the said deed of said barn property 
for record in the registry of deeds of Monroe county, and the same 
was recorded therein on the 19th day of said November. 

Your orator further shows that on the 17th day of December, 
1860, the sheriff of Monroe county, having duly advertised the dif- 
ferent parcels of property of said Stewart hereinbefore mentioned 
for sale upon an execution theretofore issued on the said judgment 
of the said Madison County Bank, sold the several parcels of prop- 
erty as follows: The Washington street lot to one Wendell for $1,700 ; 
the Irondequoit, 77 acres, to Wendell, in different parcels, for $1,615 ; 
the Congress Hall property aforesaid to said John Craig for $5, and the 
Congress Hall barn property aforesaid to said O. M. Benedict for $5, 
and certificates of such sales were respectively issued and delivered 
to the respective parties aforesaid by said sheriff. 

And your orator believes and charges that the last above-named 
pieces of property were advertised and sold as aforesaid at the sug- 
gestion of said Benedict, and the bid of said Craig for Congress Hall 
and that of Benedict for the said barn property were made in pur- 
suance and furtherance of the general plan of Benedict and Stewart 
in fraud of the creditors of the latter hereinbefore mentioned, and 
that at the expiration of the time for redemption from the said bids 
of said Benedict and Craig, to wit, the 17th day of December, A. D. 
1861, said Benedict, in collusion with said Craig in the general fraud- 
ulent purpose aforesaid, suffered and permitted the time to pass for 
Stewart and those claiming under him to redeem without making 
redemption from said bid and certificate of sale of said Craig. 

And your orator avers that both said Benedict and Craig were in 
funds from said Stewart, and that it was the duty of each and both 
to have made redemption, and not to have allowed the apparent de- 
fault in redeeming them to occur; and your orator says that imme- 
diately after its occurrence the said Benedict wrote and sent the 


letter, copy of which is hereto attached, marked 4, to the wife of 


said Stewart, at Detroit, under date of December 23, 1861, and that 
the chattel mortgage mentioned in said letter and in the letter 

14 of November 18th, hereinbefore set forth, is the same mort- 
gage to John Owen hereinbefore mentioned. 

Your orator further shows that during the fall of 1861 and the 
winter of 1862 the suggestions of said Benedict to the wife of said 
Stewart were acted on and carried out, and accordingly horses and 
other personal property of said Stewart were forwarded to said Ben- 
edict with the fraudulent object aforesaid, insomuch that on the 17th 
day of March, 1862, a fund arising out of the avails of such secreted 
property received and sold by Benedict had accumulated in said 
Benedict’s hands, and there remained subject to the order of said 
Stewart and wife, concerning which fund and other matters in fur- 
therance of the fraudulent design aforesaid the letters of said Bene- 
dict of March 27th, 1862, of April 5th, 1862, and of April 22d, 1862, 
hereto anvexed and marked respectively Schedules 5, 6, and 7, 
were written by said Benedict and received by Mrs. Stewart at De- 
troit. 

Your orator further shows that on the said 17th of March, 1862 
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the time was to expire for redeeming by judgment creditors the 
iforesaid property of said Stewart, which had been sold as aforesaid 
on the said Madison County Bank judgment, and on that day the 
said Oliver M. Benedict, the said John Craig, and the said Daniel 
W. Powers met in consultation about the redemption then to be 
made, and it was then and there arranged and agreed between them, 
in pursuance with and furtherance of the aforementioned fraud- 
ulent design of Benedict and Stewart, that the said Benedict should 
reassign to said Powers the said judgment against Stewart, which, as 
hereinbefore stated, had been paid with Stewart’s money and as- 
sigued to Benedict, and that the said Powers should proceed to re- 
deem in his name, under the said judgment so to be reassigned, 
all of the property which had been sold as aforesaid on said Madi- 
son County Bank judgment, and thereby ostensibly to cut off the 
lien of said Craig’s said indemnity mortgage upon the Congress Hall 
property aforesaid, and ostensibly to cut off the term of said lease 
to Robert D. Cook,so assigned as aforesaid to Craig by said Stewart, 
and ostensibly to cut off the said indemnity mortgage of said Craig 
on the Irondequoit property aforesaid, and thus apparently to absorb 
and cut off the title of Stewart and thereby give tosaid Craig a rem- 
edy over against said Litchfield on the indemnity bond of the latter, 
hereinbefore set forth, and upon the mortgage of said Craig upon 
the Erie county farm of said Stewart aforesaid, and that the last- 
named plan being agreed on as last aforesaid by the parties afore- 
said, the said Benedict did then and there, at the date last aforesaid, 
gratuitously reassign to said Powers the said paid-up judgment 
against said Stewart without any consideration whatever from said 
Powers, and the said Powers, under the advice and direction of said 
Benedict (who acted for him in drawing the necessary papers for 
such redemption), proceeded in due form of law to redeem the said 
property so sold as aforesaid on the said Madison County Bank 

judgment, to wit, the Irondequoit property, the Congress Hall 
15 property, and the Washington street property aforesaid (omit- 

ting redemption of the barn property aforesaid), and on the 
2ist day of March aforesaid the said sheriff of Monroe county deeded 
the said property to said Powers in due form of law. 

Your orator further says that at the time of the said redemption 
last above set forth the said Powers was, and for many years previ- 
ous had been, the son-in-law of said Craig, having married the only 
daughter and child of said Craig, and that suid Craig and Powers 
had always since said marriage lived together as members of the 
same household and family, and said Powers had also for many 
vears been the banker of said Craig; that said Benedict had then 
long been the lawyer and confidential advisor of both said Craig and 
Powers, and much of the time said Craig had occupied with his desk 
and private business the same law oflice with the said Benedict; 
that said Benedict had, prior to the time last aforesaid and for 
several years theretofore, been the attorney and trusted agent of said 
Stewart as to all his affairs in Monroe county aforesaid, and had 
often prior thereto incurred personal responsibility for said Stewart, 
both as endorser, guarantor, and otherwise, both to said Powers and 
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others, as occasion seemed to require,in protecting and guarding 
said Stewart’s interests aforesaid, and had often made advances of 
his own funds, as in ease of the bidding off the Cornwall farm as 
aforesaid, as occasion required, in guarding and protecting said 
Stewart’s interests, which relation of attorney and confidential 
agent for Stewart of said Benedict was well known to said Powers 
and Craig during all the years aforesaid of its existence. 

Your orator further says that immediately after the said -last- 
named redemption, to wit, on the 24th day of March, 1862, the said 
Powers and wife, for the ostensible consideration of $1,800, executed 
and delivered a quitclaim deed of said Washington street property 
to said John Craig and Oliver M. Benedict, which deed was duly 
recorded in the said Monroe county clerk’s office on the 3d day 
of May, 1862, and that within a few days (not exceeding twenty 
days) after said last-named redemption said Craig commenced 
suit in New York supreme court against said Litchfield on said 
bond of indemnity hereinbefore set forth, as given by Litchfield 


and your orator to Craig. 


Your orator further shows that soon after the said last- 
named redemption by said Powers, to wit, on or about the 27th 
of June, A. D. 1862, the said Benedict having prepared a deed of 
the aforesaid Irondequoit property, which had been redeemed as 
aforesaid by said Powers, for execution by said Stewart and wife 
to said Daniel W. Powers, he proceeded to Detroit aforesaid and 
to the house where said Stewart and wife resided, and reported 
progress to said Stewart in the plan of fraud aforesaid, and ob- 
tained the signature of said Stewart to the said deed so prepared 
as last aforesaid, but that the wife of said Stewart, on taking ad- 
vice of local counsel in the city of Detroit, refused to execute the 

said deed or to allow the same to be delivered, which said 
16 deed so signed by said Stewart is now in possession of your 

orator and ready to be produced, and a copy thereof is hereto 
nnexed and marked Schedule 8; that upon the refusal of said 
Mrs. Stewart to execute the said deed to Powers, at the request of 
Benedict as aforesaid, said Benedict and Stewart were very angry, 
and said Benedict complained that Mrs. Stewart had lost the con- 
fidence formerly reposed in him. 

Your orator further says that the said Litchfield having, on the 
26th of May, 1862,-put in an answer to said Craig’s complaint on 
said indemnity bond aforesaid, insisting that the appeal upon which 
suid Craig’s undertaking had been given was still pending and un- 
determined, the said Benedict, on the 13th of June, wrote and seat 
to said Stewart, at Detroit, the letter and enclosed request, copies of 
which are hereto annexed, marked Schedule 9, and afterwards pro- 
cured said Stewart’s consent to abandon said appeal so as to facili- 
tute said Craig’s recovery against Litchfield and to make available 
the said liability of said Craig to Dehon, as surety for Stewart, in 
arrying out the fraudulent design aforesaid of said Stewart and 
Benedict. 

Your orator further says that just previous to the redemption 
aforesaid, to wit, the 14th day of March, 1862, the said Benedict 
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wrote and sent to-the said Mrs. Stewart the letter of that date, copy 
of which is hereto annexed, marked Schedule 10, and in addition to 
the letters hereinbefore mentioned he sent to her at Detroit the letter 
of date April 24, 1862, and that of July 2d, 1862, copies of which 
respectively are hereto annexed and marked 11 and 12. 

Your orator further says that on the Ist day of May, A. D. 1860, 
the said John Craig commenced receiving the rents of Congress 
Hall aforesaid under the said assignment of the term of the said 
five years’ lease to the said Robert D. Cook, and thence till the day 
of the redemption last aforesaid he regularly received the said rents 
payable under said lease monthly in advance, and credited the same 
to said Stewart in account; and after the said redemption by Powers 
as aforesaid said John Craig continued to receive the rents of said 
Congress Hall, under and by virtue of said assignment of said term 
as aforesaid, and he receipted the said rents in his own name, 
monthly, to the tenant in possession, except that occasionally in the 
absence of Craig the said monthly rents were received of said tenant 
by said Daniel W. Powers and receipted to said tenant in the name 
of said Jolin Craig by said Daniel W. Powers, his agent, and the rents 
so receipted by said Powers were invariably placed to the credit of 
said Craig in his bank account in said Powers’ bank in Rechester 
aforesaid, and the rents soreceived by said Craig after said redemption 
by Powers were placed by said Craig in his own accounts to the credit 
of Congress Hall,and such rents were thus received and credited by 
said Craig regularly till after the retransfer of the ostensible title of 
Congress Hall from said Powers to said John Craig, as hereinafter 
mentioned. 

Your orator further says that the said suit of said John Craig on 

his said indemnity bond of Litehfied was not tried till after 
17 the death of said Stewart (which occurred in May, 1863, as 

aforesaid), nor till sixth day of November, A. D. 1863, 
when the same came on by due course of practice to be tried before 
the Hon. Addison Gardiner, referee, and upon said trial the said 
John Craig, Daniel Powers, and Oliver M. Benedict were sworn as 
witnesses, and minutes of the evidence of said witnesses were duly 
taken by Oscar Craig, who was attorney for said John Craig, the 
plaintiff in said suit,and who is defendant herein in his capacity of 
executor of said John Craig, and minutes of the evidence aforesaid 
were also kept by the Hon. Addison Gardiner, referee as aforesaid ; 
and on such trial the assignment and reassignment of the said 
Powers’ judgment hereinbefore stated were given in evidence, and 
said Daniel W. Powers testified of and concerning the matters in 
this bill before set forth, as appears by the minutes of said Oscar 
Craig and of said referee, as follows, viz: “That Congress Hall 
property is worth between $30,000 and $40,000." “I held a judg- 
ment against N. P. Stewart.” “I redeemed under the sale in favor 
of Madison County Bank against N. P. Stewart. I think it was in 
Mareh, 1862.” “Mr. Benedict paid me the amount due on my 
judgment when he bought it of me. I did not pay anything when 
I took the reassignment from Mr. Benedict.” 
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Question (by defendant’s counsel). ‘“‘ What interest or inducement 
had you to redeem?” 

Answer. “I had another judgment besides that. I should have 
redeemed on the other if I had not on this—the other one was 
docketed in January, 1861—at the time I redeemed, I presume. | 
knew Mr. Mr. Craig had a mortgage on the property. I think it 
was on my ap splice ation Mr. Benediet reassigned the judgment to 
me.” * * * “YT don’t know that Mr. Craig understood that I 
was to redeem. I think I asked Mr. Benedict if the matter was all 
right and straight before redeeming.” 

And your orator further says that Oliver M. Benedict was called 
a witness by defendant in said suit, and on his direct examination 
testified on said last-named trial of and concerning the assignment 
and reassignment of said Powers’ judgment and the matters herein- 
before set forth, as appears by the minutes kept by said Oscar Craig 
and said referee, amongst other things, as follows, viz: 

“T believe I advanced money atonetime to save(for Stewart)a farm 
in Irondequoit—not a part of this property.” “ Think I never ad- 
vanced to buy up judgments against him.” ‘The “ consideration of 
assignment of Powers’ judgment to me was money.” “I received 
the consideration money from Mr. N. P. Stewart either before or 
immediately after assignment of the judgment; don’t recollect the 
amount—about the amount of the judgment.” “ Received a good 
many amounts from Mr. Stewart at different times.” “ The consid- 
eration at the time of assigning back the judgment to Mr. Powers, 
nothing. I prepared the papers for redemption ; don’t think I went 
to sheriff’s office when redemption was made. Powers went in 

person, as far as | know. Craig knew there was conversation 


18 about redeeming this property.” * * * “Mr. Craig was 
present at a eonversation between Mr. Powers and me about 
the redemption.” * * * “I took the assignment of the judg- 


ment in favor of Mr. Powers because Mr. Stewart owed me more 
than that amount, and requested me to do so. Mr. Stewart said he 
wished I would consider the money paid upen his account with me 
and take an assignment of the judgment as my security. This was 
when he paid me the money Mr. Stewart said so, and it was more 
than an understanding. The suggestion came from him. Mr. 
Stewart’s indebtedness to me at that time, I think, was considerably 
more than $1,800. During the years 1860 and 1861 I presume I 
did more or less business for Mr. Craig and Mr. Powers.” 

“The amount I testified Stewart owed me at the time of 
assignment of judgment to me was for professional services and 
moneys—mostly for professional services at that time—but I think 
there was no time that I was not on his paper as accommodation 
endorser, &c. I think I have been reimbursed nearly all the money 
I have advanced. Atthe time [ bought this judgment I[ had no 
securities for Stewart’s indebteduess to me. Between the time of 
assignment of judgment to me and reassignment to Powers I un- 
doubtedly received some money from Stewart. I don’t recollect 
any securities I took during that time. I think Stewart owed me 
about $1,800 at the time I reassigned judgment to Powers. Mr. 
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Stewart has transferred property to me since.” * * * Question 
by defendant’s counsel: “ Have you received any property to apply 
on the said additional indebtedness, except what you have named ?” 
Answer: “I have received title to property since, [ think, but not 
directly from Stewart. I took title to property in February, 1862 
It was conveyed to me by Joseph Farley and wife—some land in 
lowa. Stewart had owned the land; had conveyed it to Joseph 
Farley. There was an agreement between Farley and Stewart that 
if Stewart would pay him a certain sum of money Farley would 
convey ittome. Theagreement wasin May,1861.”. * * * “Mr. 
Stewart made default, and the lowa lands were advertised for sale. 
The $800 which Benedict and Martindale endorsed went to protest. 
A man by the name of Thurber brought some wheat for sale, and 
we were authorized to take out $500 of same and apply on note. 
Stewart thought we ought to pay the balance of $300. The farm was 
afterwards sold, and we got enough money out of it to reimburse us 
for the $300. I still have title to the Iowa lands. I think thereare 
about 500 acres. I think I have paid about $250 for back taxes on 
them.” 

“T took a deed of 33 feet on Washington street, in this city. Mr. 
Stewart said there might possibly be something realized out of it, 
and if so he wanted I should have it.” * * * “The date of the 
deed is October 18th, 1860." * * * “On the 6th of Septem ber, 
1860, Stewart conveyed to me his title to the Congress Hall livery 

barn, with the same understanding as the Washington street 
1D property.” * * * “Inrespect tothe conveyances of Wash- 

ington street and Mill street” (property) “ attachments were 
being issued against him, and Mr. Stewart said he wanted me to take 
the property so as to protect me instead of other creditors.” * * * 
“ Mr. Stewart said he thinks it was not worth while to prosecute the 
appeal to the court of appeals. Mr. Stewart was paralyzed. I first 
wrote to him. He understood what was said to him.” * * * 
“The appeal to the court of appeals was made for the purpose of 
getting a more favorable settlement.” 

Your orator further says that the said John Craig was present on 
the said trial before the said referee and heard the foregoing testi- 
mony of said Benedict and Powers, and on being sworn for the de- 
fendant in said cause was questioned in relation to the facts thus 
given in evidence by the said Powers and Benedict and testified in 
relation thereto, amongst other things, as follows, as appears by the 
said minutes of said referee and of said Osear Craig taken on said 
trial, viz: 

“At the time I took the indemnity mortgage I don’t think I knew 
Mr. Powers had a judgment against the mortgaged property. | 
don’t think I had a search; I relied on Stewart’s statements. Mr. 
Benedict drew the papers. I don’t recollect when I learned Mr. 
Powers had a judgment against the mortgaged property. I don’t 
recollect that I'knew of the assigument of the Powers judgment to 
Benedict. I don’t know that I had any conversation with Mr. 
Powers or Mr. Benedict relative to the redemption. I don’t know 
that it was talked over by us in Benedict’s office. I don’t recollect 
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whether I knew that Powers had a second judgment about the time 
of redemption. I don’t know whether I heard of the assignment 
from Powers to Benedict or assignment to Mr. Powers by benedict 
before the redemption or after it.” 

Question by plaintiff’s counsel on cross-examination : “ What did 
Mr. Stewart state to you at the time of taking the indemnity mort- 
gage?” Answer. “ He said the Irondequoit property was clear, and 
ulso Congress Hall, except some mortgages which I knew of. Be- 
fore justification I discovered the Madison County Bank judgment, 
and refused to justify unless it was removed. I communicated that 
refusal. Mr. Stewart, then, instead of removing it sent the bond in 
suit tome. After receiving this bond I justified. Judgment has 
been recovered against me ou general term undertaking, and I have 
paid it.” On being re-examined by pl'ff’s counsel he testified: 
“This judgment against me has been assigned to Mr. Powers, as I 
suppose I paid to him as the holder of it.” * * * “At the time 
the property was advertised under execution on judgment for trus- 
tees of Madison County Bank I think I knew of the intended sale. 
I was present at the sale. I think Mr. Benedict was there. I think 
Mr. Powers was not there. At the time of the redemption by Mr. 
Powers I think I understood the judgment of Powers had been as- 
signed to Benedict. 1 was never requested to justify after exception 
on the undertaking given on the undertaking to the court of ap- 

peals.” 
20 Your orator further says that after the said evidence was 
given as aforesaid with other evidence in said cause the case 
was submitted to said referee, and on the 3d day of December, A. 
D. 1863, the said referee made a report in said cause, finding for the 


plaintiff against the defendant for the sum of $5,000, the penalty of 


said bond and costs, copy of which said report is hereto annexed 
and marked Exhibit 18, upon which finding judgment was after- 
wards, to wit, on the 5th day of said December, 1863, duly entered 
thereon. 

Your orator further says that prior to the trial before the said 
referee last above mentioned the said Litchfield had filed a com- 
plaint in said New York supreme court and commenced a suit 
therein against the said Craig and said Powers in the nature of a 
cross-bill to said Craig’s action aforesaid on said bond, and had duly 
filed and served said complaint, a copy of which is hereto annexed 
and marked Exhibit 14; and after said trial the said Oscar Craig 
and said Benedict drew answers to said complaint of said Litchfield, 
aud suid Oscar Craig appeared in said cross-suit as attorney for said 
John Craig and the said Oliver M. Benedict appeared in said cross- 
suit as attorney for said Daniel W. Powers, and an answer for said 
Craig to said last-named complaint having been prepared by said 
Oscar Craig and Benedict, of which Exhibit 15, hereto annexed, is 
a copy, the same was signed and sworn to by the said John Craig, 
as shown by the copy hereto annexed, and the same was afterwards 
served by delivering the sane through the mails to Messrs. Tracy, 
Wait and Olmstead, the attorneys of said Litchfield in said suit, by 
due course of practice; and an answer of said Daniel W. Powers to 
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said last-named complaint of said Litchfield was prepared by said 
Oliver M. Benedict, a copy of which is hereto annexed and marked 
Exhibit 16, and the same was duly signed and sworn to, as shown 
by the copy hereto annexed by said Powers and a copy thereof duly 
served on said attorneys of said Litehfield as the answer of said 
Powers to said cross-bill of said Litchfield. 

Your orator further says that soon after the coming in of said 
answers last mentioned of said Powers and Craig, to wit, about the 
first day of March, A. D. 1864, the said Litchfield gave up htigating 
in respect to his hability on said bond and then and there paid to 
said Craig the judgment rendered as aforesaid on said report of said 
referee as aforesaid for $5,000 and costs. 

Your orator further says that on the 10th day of March, A. D. 
1864, the said Benedict and Craig sold and conveyed the said Wash- 
ington street property to D. W. Eaton and E. C. Marsh, dona jude 
purchasers thereof, for $2,100. 

And that on the seventh day of May, A. D. 1864, the said 
Daniel W. Powers and wife conveyed to said John Craig by quit- 
claim deed (drawn by said Benedict) the said Congress Hall 
property for .the nominal consideration of $1,753.25, which said 
deed is now in defendant’s possession, and that said Powers and 
Craig pretended then, and said Powers now pretends, that the 

conveyance last aforesaid was made between them for the 
21 consideration of the payment by said Craig to said Powers of 

his said deficiency judgment against said Stewart, and that 
said payment of said deficiency judgment was the sole consideration 
paid to said Powers for the said conveyance of said Congress Hall 
property by said Powers to said Craig; and although the said re- 
demption title had then ostensibly been held by said Powers for 
more than two years prior to said last-named convevance to said 
Craig, nothing was paid or pretended to have been paid by said 
Craig to said Powers for the judgment under which said Powers re- 
deemed or for the rents that had been collected by said Craig since 
the aforesaid redemption thereof by said Powers; and your orator 
avers that said Congress Hall property was worth, at the time of the 
last-named conveyance by said Powers to said Craig, at least $40,000, 
and that at the time said Stewart gave to said Craig his indemnity 
mortgage on said Congress Hall the said Stewart valued the same 
at $40,000. 

Your orator further says that neither said John Craig nor his rep- 
resentatives have ever been in actual possession of said Congress 
Hall property, but that from the said first day of May, LS6O, to the 
time of the decease of said Jolin Cralg the rents of said Congress 
Hall were regularly and monthly paid in advance to the said John 
Craig by the tenants in possession thereof, at the rate of $5,600 per 
annum, up to the first day of May, A. D. 1870, and since that time 
up to the time of filing this bill of complaint the rental has been at 
the rate of $4,800 per annum, or $400 each month in advance; and 
the said rents were paid to the said John Craig during his lifetime, 
and since his decease to the said Daniel W. Powers and Oscar Craig, 
his executors, or to the said Helen Maria Powers, the defendants 
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hereinbefore named; and that the said John Craig received the rents 
of the said Congress Hall barn property from the said Benedict 
from the date of the said foreclosure sale thereof by Powers to the 
date of the pretended purchase thereof from said Powers on the 15th 
day of November, A. D. 1861; and since that time to the decease of 
said Craig he received the rents of said barn property ; and since his 
decease the rents thereof have been received by said executors or the 
said Helen Maria Powers. 

Your orator further says that the said Oliver M. Benedict, while 
engaged in the said conspiracy with said Stewart hereinbefore 
alleged and in the testimony hereinbefore set forth, as given by said 
Benedict in said Litchfield suit, gave out and pretended that the 
said Stewart was largely indebted to him, said Benedict, and that 
the various transfers from said Stewart to said Benedict of property 
hereinbefore set forth, as well as the assignment of the said judg- 
ment which said Benedict paid as aforesaid to Powers with the 
money of said Stewart, were made and assigned to said Benedict for 
the purpose of securing to said Benedict the aforementioned indebt- 
edness of said Stewart to said Benedict, which said pretenses of said 
Benedict your orator alleges to have been mala fide, and that in fact 
said indebtedness of said Stewart to said Benedict amounted, at the 

time saif judgment was assigned by Powers to said Benedict, 
22 as hereinbefore stated, to less than $800, which then stood In 

open unliquidated account for professional services,which ac- 
count was subsequently, to wit, on the 3d day of May, A. D. 1861, 
settled between said Stewart and Benedict; and a receipt and state- 
ment of settlement, of which the following is a copy, was given In 
full settlement of said account, to wit: 


Received, Rochester, May 3d, 1861, of N. P. Stewart, his notes— 


i: DR cnwawintiabddiiia pation shit anil iaditinile $900 00 
EE: ISERIES IE TERN 7 arse CIS Te Ra 500 00 
I Ss iia hs ahaa Souci midleenite andiched dckwiinih nine 861 50 


$1,911 50 


Which, when paid, will be in full for legal services up to Novem- 
ber 3d, 1860. 
BENEDICT & MARTINDALE. 


And that on the 50th day of October, A. D. 1860, and the 3d day 
of November, 1860, the said Benedict wrote and sent to said Stewart 
at Detroit the letters respecting said account, copies of which are 
hereto annexed and marked, respectively, Schedules 17 and 18; and 
your orator avers that when said Benedict reassigned to said Powers 
the said judgment, which the former had paid to the latter with 
Stewart’s money aforesaid, no provision was made or pretended to 
be made by means of which the said judgment or the property in- 
tended to be redeemed thereunder should be used, applied, or held 
for security for said Benedict for any amount whatever, nor at any 
time since the said redemption under said judgment up to the pres- 
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ent time has said Powers paid or pretended to pay nor said Bene- 
dict received or pretended to receive anything on account of or as a 
consideration for said reassignment of said judgment by said Bene- 
dict to said Powers. 

Your orator further says that the lands of said Stewart in the State 
of Iowa, hereinbefore mentioned and also mentioned in the testi- 
mony of said Benedict hereinbefore set forth, were worth at the time 
they were turned out to said Farley at least five thousand dollars, 
or $10 per acre, and that the debt of said Farley upon which said 
lands were turned out to him as security was interest on a mortgage 
debt resting on the farm in Irondequoit, hereinbefore mentioned as 
purchased by said Stewart and deeded to the wife of said Stewart, 
and that said Benedict and Martindale endorsed to said Farley the 
note of Stewart to Farley, which was secured by deed of said Lowa 
lands to Farley, and that said note was paid to said Benedict, as 
stated in letter of said Benedict, hereinbefore set forth, to Mrs. Stew- 
art, under date of July 2d, 1862, with the avails of the sale of said 
Irondequoit farm and of Stewart’s wheat, as stated in said letter, 
leaving the title of said Iowa lands in said Benedict—or Benedict 

and Martindale—unineumbered except by the sum of $250, 
20 stated in Benedict’s testimony aforesaid as paid by him for 

taxes on said property, which were paid by said Benedict 
out of funds of Stewart then in his hands on request of Mrs. Stewart 
in answer to letter of said Benedict in respect thereof of March 27th, 
LS62, hereinbefore set forth, or by said Benedict on his own motion 
in the exercise of his discretion and in pursuance of the fraudulent 
plan, design, and understanding with Stewart aforesaid. 

Your orator further shows that the said Daniel W. Powers, by two 
several deeds in which his wife joined, dated respectively on the 
24th day of April, A. D. 1868, and recorded in the registry of deeds 
for Monroe county aforesaid, in Beok of Deeds No. 177, pp. 407 and 
413—the said Powers conveyed, with warranty, to Mortimer F. Rey- 
nolds, of said Monroe county, for the consideration of four thousand 
seven hundred and twenty-five dollars, then paid by said Reynolds 
to said Powers therefor, the aforesaid Irondequoit property of said 
Stewart, which said Powers had redeemed as aforesaid under the said 
judgment so reassigned to him, said Powers, as aforesaid, and that 
said Reynolds was a bona fide purchaser of said property from said 
Powers for value as aforesaid, without notice of the matters herein- 
before set forth. 

Your orator further says that the said John Craig kept secret the 
aforesaid deed of Congress Hall property aforesaid, SO executed us 
aforesaid by said Powers to said Craig on May 7th, 1864, until the 
9th day of February, A. D. 1867, at which last-named date the said 
Craig caused the same to be put on record in said registry of deeds 
in Monroe county aforesaid. 

Your orator further says that after the recording of the said deed 
as last aforesaid by said Craig, to wit, on the 15th Juiy, A. D. 
1867, the said Elisha C. Litchfield procured the said Henry Ten Eyck 
to commence suit in the New York supreme court against the said 
John Craig, which suit was brought to Issue some time in December, 


? 
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A. D. 1867, on the complaint and answer, copies of which respect- 
ively are hereto annexed and marked Exhibits 19 and 20, which 
said issue was brought on to be tried before Hon. James C. Smith, 
circuit judge, on the 14th dav of July, A. D. 1871, at the city of 
Rochester, in said county of Monroe; and upon the trial of the issue 
last aforesaid the said John Craig, Daniel W. Powers, and Oliver M. 
Benedict were respectively sworn as witnesses and Edward ©, Pur- 
cell, who was then at the time of said trial in possession of said Con- 
gress Hall property, was also sworn as a witness, and the said wit- 
nesses on such trial respectively testified and gave the evidence In 
such suit which appears in Schedule 21, hereto annexed, which is a 
copy of the stenographer’s minutes of said trial and contains a cor- 
rect statement of the oral evidence of said witnesses respectively as 
the same was given upon said trial,as well as statement of the docu- 
mentary evidence that was offered, and among the latter was in- 
cluded copies of the compl: ‘int of Litchfield and the answers of said 

Powers and Craig respectively to the cross-bill of said Litch- 
24 field, in his former suit hereinbefore set forth, and copies of 

which said pleadings are annexed to this bill, and the same 
were produced in evidence on the said trial before Judge Smith, 
under a stipulation signed by the counsel of the respective parties, 
of which the following is a copy, viz: 


Supreme Court. 


Henry Ten Eyck 
US. 


JOHN Crara and EtisHa C. LITCHFIELD. } 


It is admitted (stipulated) by the counsel for the respective parties 
in this action that the within copy of the amended complaint and 
two answers may be offered in evidence as the original, subject to 
such objections only as could be made to the original, and if ad- 
mitted in evidence may be read with the same effect as the original. 

Sept. 8, 1868. } 

H. R. SELDEN, 
Attorney for Plaintiff 
ih. DANFORTH, 
Attorney for Craig. 


That said John Craig was present at the trial aforesaid, and so 
was the said Daniel W. Powers, and the attention of the latter was 
called to said copy of his said answer while giving his testimony, 
and he read a portion of said answer and testified concerning the 
same as shown by the stenographer’s minutes aforesaid. 

Your orator further says th: at, the said evidence having been riven 
before said circuit judge as aforesaid, the said cause was submitted, 
and afterwards, to wit, on or about the 13th d: ay of September, A. 1) 
1873, the said circuit judge filed in said supreme court his decision 
finding on said issues in writing, and signed by him, in the words 
and firures of Exhibit 22, hereto annexed, and afte wards, i in due 
course of practice in said cause, judgment was entered accordingly : 


§ ~. 


‘ty 


qe 
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and afterwards, the said John Craig having duly appealed from said 
judgment to the supreme court in bane, in the fourth department, 
the said judgment was reversed and a new trial ordered. Whereupon 
afterwards an appeal to the court of appeals of the State of New York 
was taken in behalf of said. Ten Eyck under stipulation for judg- 
ment absolute, according to the statute practice in such cases; and 
the said cause coming on to be heard before said court of appeals, 
the same was argued and decided in favor of the respondents In said 
appeal,in which said last-named judgment it was held and decided: 

Ist. ‘That the redemption of said Powers under the Juagment so 
reassigned, As hereinbefore stated, by said Benedict Lo said Powers 
was null and void, and that the transaction between said Benedict 
and Stewart, wherein the said judgment was paid with Stewart's 
money and assigned by Powers at Stewart’s suggestion to said Bene- 
dict, leaving the same uncancelled of record, was fraudulent and in- 

tended to defraud said Stewart's creditors. 
25 2d. That as against Ten Eyck, the plaintiff in said suit be- 

low,the bid of said Craig of $5, and the sheriff's certificate to 
Craig thereon, constituted an equitable title which said ‘Ten Kyck, 
claiming on said record as grantee of said Stewart, and thereby stand- 
ing in his shoes as a party to the fraud in the first-named finding 
set forth, could not be heard to question on the ground ‘of any frauds 
to which his said grantor was a party, and upon said finding and 
judgment of said court of appeals judgment was finally rendered 
ander the stipulation in the supreme court, in Monroe county afore- 
said, in the year 1876. 

Your orator further says that some time in the year 1872 the said 
John Craig deceased testate in the city of Rochester aforesaid, which 
was the place of his residence at that time, leaving and devising by 
his last will and testament all his real estate tothe said Helen Maria 
Powers, hereinbefore named, and appointing the said Oscar Craig 
and Daniel W. Powers, hereinbefore named, executors of his said last 
will and testament, with power to manage and convey his real estate, 
who have both duly accepted the trusts under said will. 

Your orator further says that the said defendants give out and 
pretend and claim that the said John Craig, by virtue of his said 
sheriff's certificate of sale of the said Congress Hall property, obtained 
an equitable title to said Congress Hall property, which is good in 
this court of equity against your orator’s claims, in avoidance of 
which said claims and pretenses your orator insists as creditor of 
said Stewart upon the frauds and collusion hereinbefore set forth 
through which the said apparent equitable title was obtained, and 
by which the same became perfected by apparent default at the ex- 
piration of twelve months after the execution sale; also your ora- 
tor insists upon the fraud and collusion hereinbefore set forth through 
and by means of which the said apparent equitable title was sur- 
rendered by said Craig to said Powers, in furtherance of the fraudu- 
lent redemption proceedings and scheme hereinbefore set forth, 
wherein and whereby said Craig received back from said Powers the 
money he had bid, and, so fur as he was concerned, merged his equity 
in Powers’ fraudulent redemption, and extinguished his own equity 


tt a RR 
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me 


(if he ever had any), which rested solely upon the money he had bid; 
and your orator also insists against such a claim of an equity rest- 
ing upon the money he had bid as aforesaid, the recovery hereinbe- 
fore set forth by said Craig against said Litelifield and your orator, 
the sureties of said Stewart upon the said indemnity bond of said 
Litchfield and your orator, whereby said Craig recovered of and 
was repaid by said Litchfield the money he had bid as aforesaid, and 
thereby leaving said bid as a debt against said Stewart in favor of 
said Litchfield and your orator, instead of the said bid being left to 
rest as satisfied by the sale of said Stewart’s property. 

And your orator further shows that the statutes of Michigan in 
limitation of all actions against the estates of deceased persons 

do not begin to operate till after letters testamentary or of 
26 administration are issued on such estates, and that the said 

limitation bad not expired on vour orator’s said demands 
hereintofore set forth when said Stewart deceased as aforesaid. 

Your orator further states and shows that your orator was in act- 
ive service as surgeon in the Army of the United States during the 
summer of 1861, and thence till the close of the war of the rebellion, 
and your orator during that time learned and knew nothing of the 
matters stated in the second subdivision of this bill (except of the 
fact that your orator was requested to and did join with Litchfield 
as surety for said Stewart in the bond to Craig hereinbefore men- 
tioned) until the return of your orator from the war, late in the sum- 
mer of 1865, at which time or soon thereafter your orator casually 
learned that a suit of ‘Ten Eyck (claiming as owner to redeem Con- 
gress Hall) was pending; and in the fall of 1876 your orator learned 
that said suit had been terminated by adverse decision, as hereinbe- 
fore stated, and that a bill, substantially like this bill of your ora- 
tor, by other parties, in behalf of your orator and others interested 
in the estate of said decedent, was being filed in this court, which 
was filed in that year, and in reliance upon said bill as sufficiently 
representing your orator personally and officially your orator rested 
until said bill was finally dismissed on demurrer in the United 
States Supreme Court on appeal, at the November term thereof, A. 
D. 1884, for multifariousness in joining too many plaintiffs, but with 
strong intimation in the opinion of the Court that the merits of the 
case were with the creditor plaintiffs therein. Therefore your orator 
brings this bill for the proper relief in the premises. 

Wherefore, in consideration of the premises, your orator prays that 
the said defendants respectively may under their respective corporal 
oaths answer the several interrogatories at the foot of this bill, and 
answer the other portions thereof without oath, sentence by sentence, 
and paragraph by paragraph, as fully and according to the best of 
their respective knowledge, information, hearsay, or belief as if the 
same were herein repeated and they respectively interrogated 
thereto; and that the title to the property of said Stewart in the 
State of New York hereinbefore stated to have come to the hands of 
the said defendants be adjudged by the decree of this court to have 
been obtained in fraud of the creditors of said Stewart, and that the 
said property and avails thereof which have come to the hands of 
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the said defendants or either of them, as hereinbefore stated, in 
their representative character or otherwise, may be decreed to be 
assets of said decedent’s estate; and that a receiver of the same 
be appointed by this court, and that it be referred to a master of 
this court to appoint such receiver; and that the defendants, Helen 
Maria Powers and said Oscar Craig and Daniel W. Powers, exec- 
utors as aforesaid, be decreed under the direction of said master to 
convey said Congress Hall property and the said Congress Hall 
livery barn property to such receiver, and to account to him 
under the direction of said master for the rents of said property 

which came to the hands of the said Jolin Craig in his 
27 lifetime, and for such as shall have come to the hands of the 

said last-named defendants since the death of said John Craig 
and to pay over the same to said receiver; and that the said Daniel 
W. Powers be decreed to account to the said receiver under oath for 
the avails of sale of the said Irondequoit property which has come 
to his hands, as hereinbefore stated, and interest on said avails since 
the sale thereof; and that the said Daniel W. Powers pay over to 
said receiver the said avails and interest, and that the said master 
be directed to publish notices both in the State of New York and in 
Michigan, requiring all persons interested in the said assets of the 
estute of the said Stewart, deceased, to present their respective claims 
and interests before said master at a certain time or times and at a 
certain place for adjudication, adjustment, and liquidation; and that 
the said master proceed to ascertain and determine such claims and 
under the direction of this court tosell the said property which shall 
come to the bands of such receiver; and that said receiver convey 
the same to said purchasers and pay over the avails thereof and of 
such rents and moneys as shall come to the said receiver under such 
decree to said master,and that said master deliver the same to your 
orator for distribution in Michigan, as administrator aforesaid, or 
that the said master distribute the said proceeds and avails to your 
orator and other claimants under the direction of this court as their 
respective rights shall be made to appear and as to this court shall 
seem meet. 

And that process of subpcena of this court be issued and directed 
to the said Helen Maria Powers, sole heir and devisee of said John 
Craig, deceased, and to the said Daniel W. Powers personally, and 
to the said Daniel W. Powers and Oscar Craig, executors of the last 
will and testament of said John Craig, deceased, and to the said 
Henry Ten Eyck, requiring them and each of them to appear and 
answer this bill, and to abide by and perform the decree of this 
court in the-premises, or for such other or further relief in the prem- 
ises as this court shall see fit to grant; and your orator will ever 
pray, Xe. 

GEORGE Kk. JOHNSON, 

C. M. DENNISON, 

Sol’r & of Counsel for Compl'ts. 


4—147 
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UNITED STATES OF AMERICA, a 
Western District of Michigan, f 9h 
On this 21st day of February, 1882, personally appeared before 
me the within named George K. Johnson, the party complainant 
within named, who signed the foregoing bill of complaint. He, being 
by me sworn, did depose that he had read the foregoing bill of com- 
plaint, and that he knew the contents thereof, and that, to the best 
of his knowledge and belief, the same Is true. 
[L. s. | JOHN McQUEWAN, 
Deputy Clerk U. S. District Court, West. District of Mich gan. 


9S Inte rrogatories lo he Answer ] under Oath hy (scar f rau, Daniel 
W. Powers, & Helen Maria Powers. 


1. Is the transaction wherein John Craig, deceased, is alleged to 
have become surety to Stewart on the undertaking in the Dehon 
suit correctly stated in the foregoing bill as to the securities given 
to Craig, as therein stated, for his indemnity? If not as stated, how 
otherwise were the facts? And did O. M. Benedict, Esq., draw the 
papers for both parties in that transaction? And, if not all, which 
of the papers did he draw’? And was there a writing signed by 
by said John Craig to Stewart consenting to become surety to Delon 
on appeal to supreme court and to the court of appeals? Produce 
said writing or a copy thereof. 

2. Did the said John Craig commence suit on the indemnity bond 
given to him by Stewart, with Litchfield and Johnson as sureties, as 
in the bill stated? .And, if not as stated, how otherwise and when 
was said sult commenced, and when was issue finally joined therein 
and when and where said suit was tried ? 

o. Were Oliver M. Benedict, Daniel W. Powers,and the said Jolin 
Craig present at said trial, and were they respectively sworn as wit- 
nesses in said suit, as stated in the bill of complaint? And did they 
cach testify, as stated in this bill of complaint; and, if not as stated 
how otherwise did each testify ? 

4. Did the Hon. Addison Gardiner, acting as referee, and did the 
defendant, Oscar Craig, take down the testimony substantially as 
given by the said last-named witnesses, and have you the said min- 
utes of said testimony so taken as aforesaid or a copy thereof, or 
what you believe to be a copy thereof, in your or either of your pos- 
session or control? And will you produce the same with your an- 
swer in this case? And state in what respect such minutes of tes- 
timony differ, if at all, from that set forth in this bill in that behalf. 

5. Did Litchfield commence a cross-suit, as set forth in the bill of 
complaint? And is the exhibit in that behalf set forth in the bill 
a copy of the said Litchfield’s complaint in that behalf? 

6. Did the said John Craig and Daniel W. Powers file and serve 
sworn answers to said complaint of Litchfield, as stated in this bill, 
and are the copies set forth in exhibits with this bill copies of said 
answers respectively ? And were they so stipulated as such in the 
Ten Eyck suit, as stated in this bill, and were they or either of 
them used on the trial of said Ten Eyck suit, as in this bill stated? 
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And, if not as stated, how otherwise? And were said answers re- 
spectively drawn and supervised by said O. M. Benedict, as counsel, 
with said defendant, Osear Craig, as stated; and, if not as stated, by 
whom were they respectively drawn and supervised as counsel ? 
7. Was there a suit in the name of Henry Ten Eyck, as in this 
bill stated? And does this bill correctly set forth the pleadings and 
testimony in said suit? If not correctly, how otherwise than as 
stated were such pleadings and testimony ? 
20) 8S. Have you or either of you in your possession or under 
your or either of your control the deed of the Congress Hali 
livery barn property (so called in this bill) which was made by de- 
fendant Powers and delivered LO the suid Jobn Craig ae November, 
A. D. 1861, and was said deed drawn by the said Oliver M. Bene- 
dict? If you have not said deed, state what has become of the same; 
& veil] you produce the same for inspection In that re vard ¢ 

9. Did defendant Powers assign his judgment of January, 1860, 
against Stewart to O. M. Benedict at the date in said bill stated, and 
did said Benedict reassign said judgment to Powers in March, 1862? 
And produce such assignments or give copies thereof respectively 
with your answers. 

10. State, upon information and belief, whether Henry K. Sanger 
deceased in 1864 testate, leaving a will devising all his real and 

pr rsonal estate to his wife. Caroline, as stuted in this bill, 
JV) and whether the said Caroline, by writing under her hand 

and seal acknowledged, delivered, & recorded, as stated in 
this bill, did declare the said deed to Sunger to have been a mort- 
pPuive, as stated in this bill. 

ll. Have you or elther of you possession or control of the deed 
of Congress Hall made by Powers to John Craig in May, 1864? If 
not, what has become of said deed? Was said deed drawn by \). 
M. Benedict? Produce the same for inspection—for determination 
of the fact in that regard. 


31 SCHEDULE “ 2.” 

Know all men by these presents that we, Nelson P. Stewart, of 
Detroit, Michigan; George K. Johnson, of Grand Rapids, Michigan, 
and Elisha C. Litehfield, of Cazenovia, Madison county, New York, 


are held and firmly bound to John Craig, of Rochester, New York, 


-?) 

in the penal sum of five thousand dollars; for which sum, well and 

truly to be paid to the said John Craig, his executors, admin- 

v istrators, or assigns, we bind ourselves jointly and severally 

and our respective heirs, executors, and administrators firmly 
by these presents. 

Sealed with our seals and dated at Detroit on the first day of June, 
A.D. one thousand eight hundred and sixty. 

The condition of this obligation is as follows: 

Whereas ‘Theodore Dehon of New York, did it retofore recover 
against said Nelson P. Stewart a judgment in the supreme court of 
New York for the first judicial circuit for the sum of ten thousand 
dollars aud upwards (as by reference to the record whereof will more 
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fully appear, that being the only judgment in said court of said De- 
hon against said Stewart); 

And whereas said Stewart did appeal from said judgment to the 
general term of said supreme court, which appeal is still pending 
and undecided, and did give an undertaking on said appeal to stay 
execution on said judgment; 

And whereas the above-named John Craig did, on said Stewart’s 
request, become security on said undertaking, together with Joseph 
Farley ; 

And whereas for the indemnification of said John Craig said 
Stewart did heretofore Mortgage to said John Craig certain real 
estate situated in Erie county and Monroe county, New York ; 

And whereas on a porticn of said premises so mortgaged to said 
Craig by said Stewart the Madison County Bank of New York or the 
trustees thereof have caused a levy to be made by virtue of an extcu- 
tion issued upon a judgment against said Stewart in favor of said bank 
or said trustees in the supreme court of New York for the sum of 
two thousand five hundred dollars and interest and costs: 

Now, if said Stewart and said Johnson and said Litchfield or 
either of them shall before the sale by virtue of any process issued 
upon or through said judgment of said Madison County Bank or its 
trustees of any portion of the premises so mortgaged by said Stew- 

art to said Craig, discharge said premises from such process 

oo and from the lien of said judgment and render and keep said 

property so mortgaged free therefrom,and shall in all respects 

fully and entirely free'and relieve said property so mortgaged to said 

Craig from the lien of said judgment, and fully preserve and keep 

unimpaired the security of said mortgage to said Craig from and 

against the lien and operation of said judgment, so that said security 

shall not thereby be lessened or impaired, then this obligation to be 
void; otherwise to remain in full force and effect. 

NELSON P. STEWART. In Be 

GEORGE K. JOHNSON. L. 8. 

KLISHA C. LITCHFIELD. [t. s. 


Signed and sealed in the presence of— 
FRED’K 8S. STEWART. 
SCHEDULE “ 3.” 

| Rocuestrer, Nov. 18, 1861. 
Mrs. N. P. Stewart, Detroit. 

Dear Mapvam: I have been expecting daily to hear from Detroit 
as to how Mr. Stewart was getting along and as to what was being 
done. I have heard nothing yet either from Mr. Thurber or Mr. 
Owen. Suppose you speak to Mr. Owen or Sanger to write me, giv- 
ing the statement of matters which I asked Mr. Owen to send me 
and which I understood him to assent to. Have you bean able LO 
sell the carriage (which came from Pontiac)? If you can sell it for 
$200 do so, and send me the money to apply upon matters here; if 
you can it will help so much. 


 / 


* 


*. 
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Don’t let Mr. Stewart make an assignment at present. I do not 
understand why Mr. Owen delays sending the statement. I think 


you better box and send to me as we talked; put in what you like 
without much reference to the mortgage, as I do not think 


o4 there will ever be any claim made under it. Please let me 
hear from you on these matters, as I fear delays will be det- 
rimental. I have arranged the interest with Elwood, and have 


seen Mr. Farley, and can procure some delay there if I can see how 
we can raise the money to meet it a few weeks hence. We ought to 
get enough together to take care of these payments. Let me hear 
from you, if convenient, immediately. With kind regards to you, 


lam very truly, &c., O. M. BENEDICT. 


SCHEDULE “ 4.” 


Rocuester, Dec. 23d, 1861. 
Mrs. N. P. Stewart, Detroit. 

Received yours by due course of mail, and its contents noted and 
fully understood; it will all be well, and shallattend to your interests. 
[ think I shall succeed in doing something for you. 

[ wish Mr. Owen would answer my suggestions to him, so that | 
can see to some matters while in New York, as I intend to go this 
week. If he will write at once I will be obliged. You know I asked 
him to tuke $3,000 or $4,000 for the bank’s interest in that chattel 
mortgage. See him and have him write at once; ask him and Mr. 
Sanger to do it. In respect to the assignment, L have not changed 
mv mind atall. I should have been glad to have seen Mr. Grav 
and to learn what benefit could arise from an assignment. He 
might write me and explain. In respect to my being one of the as- 
signees, | hardly know what to say, nor do I see what benefit I 
could be; it looks to meas if it would be disastrous In any view. 
You cannot, after an assignment is made, control any property, and 
it would all go. You better box, as I said to you, and send to me, 

or as you may see fit, such of the property as we concluded 
OO ought to be devoted to the payment of you and your sister’s 

demands. Pack silver, such as urn, knives, forks, spoons,” 
china, glassware, &c. You will remember that a bill of sale was 
made to Rebecca when I was there. If you want to sell some of the 
knives and forks, you may send them to me, with the prices. 

If lam well enough I design to goto New York on Thursday 
evening. I have not been very well since my return home, and 
have spent four days in the trial of our cause. I shall endeavor to 
do for your interests, and I think I see where and how it is to be 
done. 

Let me hear from you on receipt of this, so that | shall get your 
letter by Thursday morning. 

Very truly, &e., OQ. M. BENEDICT. 


grommet teat nc et Aaa 0 NRE NMG “ i 
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SCHEDULE “ 5.” 
Rocuester, March 27, ’62. 
Mrs. N. P. Stewart, Detroit. 

I am in receipt of yours of the 26th inst., and regret the position 
of affairs. I am now well satisfied that a journey to Detroit would 
be a useless expense unless I could have the ear of Mr. Emmons ; 
nothing could be probably done, and | infer that there is no proba- 
bility that he would give matters any attention. You are aware 
that I am,in Mr. Martindale’s absence, quite alone, and it is very 
difficult for me to be absent even fora day, yet [should have gone to 
Detroit before this day if I could have seen that matters were In 
shape so we could do something. Iam willing and anxious to be 
of some service in the adjustment of Mr. Stewart’s affairs, but there 
“an be no use in making journeys and doing nothing. You know 
that I drew and executed several papers when last in Detroit and I 

am not aware that I could add to their efficacy now. [| wish 
36 Emmons and Gray would see what they think ought to be 

done and there would be time to consult in respect to it. | 
feel very anxious to have Mr. Stewart cared for, but do not see, as I 
have said, that my presence there without Emmons’ or Gray’s plans 
before me could be of any service. Ask Mr. Emmons or Gray to 
write me, if they will, what they think ought to be done. 

Mrs. Stewart, an assignment, instead of furnishing you anything 
for expenses, must necessarily have shorn you of all means. An as- 
signment could not create property nor put youin funds. Have you 
sold the carriage or horses? If not, you had better while the power 
and authority to do so continues. 

Do you want the taxes paid on the lowa lands? They should be 
to save it. I have not yet been able to get matters with Litchfield 
in shape to make it safe for me to make an offer for the chattel 
morigage to Mr. Sanger. Now, as to money, you ought not to use 
it up just new and thus put everything beyond your reach, but sell 
some things there and expend the proceeds rather than draw upon 
this fund and then find both gone. Still, if it is insisted upon, I 
have no power or disposition to decide how it shall be done. I ad- 
vised when there what I thought ought to be done in respect to cer- 
tain articles of property. I have never heard whether anything has 
been done in pursuance of such advice and suggestions. 

On the receipt of this please see Emmons. Send for him to come 
to the house to see jyou and he will come; also Gray, and let them 
fix upon a plan which they think ought to be adopted. I have con- 
fidence that either or both will advise you toa judicious course if 
they can see the whole case. It was very queerif Mr. Stewart wants 
me to come up mainly to bring money that can be sent just as well. 

Let me hear as soon as you see FE. and G, 


Yours very truly, 7 O. M. BENEDICT. 
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By SCHEDULE “6. 


RocHester, April 5th, 1862. 
Mrs. N. P. Stewart, Detroit. 

I have received yours of yesterday, and am sorry to hear of your 
accumulated troubles. Do you know what the character of the claim 
is for which the furniture is attached? Is it an execution, or what ? 
[ have a sort of suspicion that it is for taxes, for I remember that 
when I was up something was said by some one about taxes at Pon- 
tiac. 

Can you answer me this? Then I can tell better far, for taxes — 
any property on the premises may be taken without regard to own- 
ership in this State, and I think it is so there. 

Answer by return mail, and I will advise you what to do, as I do 
not now know whether you can hold or not, and if for taxes probably 
you will fail in a replevin suit. 

It is too late to-day, but I will send you $250 on Monday. 

Yours, &e., O. M. BENEDICT. 


“SCHEDULE 7.” 


ROCHESTER, April 22d, 1862. 
Mrs. N. P. Stewart, Detroit. 

Please find enclosed check for S1LO0. Let me hear that you recelve 
it. I really hope that something will be done to aid you to save 
something. 

You do not say how Mr. Stewart is. Does heimproveany? Please 
remember me to him, and assure him of my willingness to come up 
if | can aid any in putting his affairs in shape. 

Yours very truly, O. M. BENEDICT. 
38 - “SCHEDULE 8.” 
Quitclaim deed. Printed and sold by Benton & Andrews, 
Rochester. 


This indenture, made this twenty-seventh day of May, in the year 
of our Lord one thousand eight hundred and sixty-two, between Nel- 
son P. Stewart and Mary A., his wife, of Detroit, of the first part, 
and Daniel W. Powers, of Rochester, N. Y., of the second part, wit- 
nesseth : 

That the said party of the first part, in consideration of the sum 
of five hundred dollars to them in hand paid by the said party of 
the second part, the receipt whereof is hereby confessed and ack nowl- 
edged, have bargained, sold, remised, and quitclaimed, and by these 
presents do bargain, sell, remise, and quitclaim, unto the said party 
of the second part and to his heirs and assigns forever all that tract 
or parcel of land situate in the town of Irondequoit, county of Mon- 
roe and State of New York, beginning in the center of the river 
road and on the north line of the land of Joseph Farley, south 87° 
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80’ E. along the north line of said line of said land thirty-one chains 
41 links; thence south one degree 45’ west parallel with the east line 
of said J. Farley’s land eight chains and 58 links to the centre of 
Buckthorne avenue; then south 88° 30’ west along the center of 
said avenue, being thirty-seven and one-half links north from the 
center of a buckthorn hedge, thirty chains fifty-three links to the 
center of the aforesaid river road; thence along the center of said 
road north one degree 30’ E. eight chains seventy-nine links; thence 
north two degrees west four chains ninety-one links to the place of 
beginning, containing thirty acres of land. Also all that tract or 
parcel of land situate in the town aforesaid bounded as follows: Be- 
ginning at a point in the center of the Ridge road nine chains and 
two links westerly at right angles from the east line of the Car- 
thage tract, thence north one degree 45’ east parallel with 

the east line of said tract eight chains and _ forty-four 
oo links to a stake; thence north 87° 30’ west four chains 

and forty-four links to a stake; thence south 1° 40’ 
west parallel with the east line nine chains and eighty-eight 
links to the center of the Ridge road; thence north 68° 15’ 
vast along the center of said road two chains and fifty-two links to 
an angle; thence north thirty-one degrees east along the center of 
said road to the place of beginning, containing four acres of land, 
being lot four (4) on a map of J. Farley’s farm, made by F. J. M. 
Cornell, surveyor, recorded in Monroe Co. in Liber 117 of Deeds, 
page 498. Also the following-described land: Beginning on the north 
line of the Ridge road at a stake distant four chains and seventy- 
nine links at right angles from the east line of J. Farley’s land, 
thence north 1° 45’ KE. seven chains and twenty-three links to a 
stake standing 174 links south of a small hickory tree marked ; 
thence north 87° 30’ west four chains and twenty-three links to a 
stake; thence southerly parallel with the east line seven chains and 
ninety-four links to the north line of the Ridge road; thence north 
81’ east along the north line of said road to the place of beginning, 
containing three and one-fifth acres of land, designated on said map 
as lot No. (3). 

Also all that tract or parce! of land situate in said town of Iron- 
dequoit, being part of a tract of land conveyed to Joseph Farley by 
deed from John Craig and wife dated Nov. 15th, 1843, and bounded 
as follows: Ou the north by the north line of said tract, on the east 
by the west line of a three-acre lot heretofore conveyed by J. Farley 
and wife to Jolin Logan, and on the south by a continuation of the 
line of the hedge on the south side of Buckthorne avenue, and on 
the west by the Genesee river. Also lots Nos. 8,9, 10,11, and 12 
on the said Cornell's map aforesaid, containing altogether about 
12,°°, acres. Also a certain other lot on said tract lying south of 
the Ridge road and bounded and described as follows, viz: Begin- 
ning at a point in the centre of the Ridge road N. 6° 20’ west from a 
large oak tree, thence on a line through said tree south 6° 30’ east 

two chains and twenty-three links to the south line of said 
40 tract ; thence along said-line south 88° east 85 links to the 
east line ot said tract; thence along said line north 31° east 
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four chains and forty links to the center of said road ; thence along 
the center of said road south 68° 15’ west three chains and sixty- 
five links to the place of beginning, containing about ? of an acre 
of land, for all of which reference is made to the aforesaid map. 
Also all that tract or parcel of land situate in Irondequoit afore- 
said known and distinguished as follows: Beginning at a point on 
the top of a high bank of the Genesee river where the north line of 
the thousand-acre tract intersects said bank, thence southerly, fol- 
lowing the course of said bank, twenty-seven chains and six links to 
the division line between banks of N. P. Stewart and Charles T. 
Cherry ; thence westerly in the course of said division line to the 
said Genesee river; thence northerly, descending said river, to the 
north line of the aforesaid thousand-acre tract; thence easterly in 
said line to the place of beginning. 

Also all that tract or parcel of land situate in said town of Iron- 
dequoit and known as lots numbers six aud seven (6) and (7), ac- 
cording to the aforesaid map of the Farley farm, and bounded as 
follows: On the south by the center of the Ridge road, on the west 
by the center of Clinton street, on the north by lot No. eight (8), on 
the east by lot No. five (5) and part of lot No. four (4), containing 
four acres of land. 

Together with all and singular the hereditaments and appurte- 
nances thereto belonging or In anywise appertaining, and the revis- 
ion and revisions, remainder and remainders, rents, issues, and 
profits thereof, and all the estate, right, title, interest, claim, and de- 
mand whatsoever of the said party of the first part, either in law or 
equity, of, in, and to the above-bargained premises with the said 
hereditaments and appurtenances; to have and to hold the said 
premises to the said party of the second part, his heirs and assigns, 
to the sole and only proper benefit and behoof of the said party of 

the second part, his heirs and assigns forever. 
4] [In witness whereof the parties of the first part have here- 
unto set their hands and seals the day and year first above 
written. 
Sealed and delivered in the presence of— 


N. P. STEWART. ‘9 “4 


SCHEDULE “ 9. 


Mr. Jolin Craig, Rochester, N. Y.: 

I am satisfied that there is no use in the further prosecution of 
this case, and I request you to settle it up without further appeal or 
expenses, and oblige yours, «c., 


Rochester, June 13th, 1862. 
RocHESTER, June 13th, 1862. 
N. P. Stewart, Esq.: 
On the other side you will find a request to Mr. Craig to settle 
and pay up the Dehon matter. They will sue him on his bond 
5—147 
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unless it is done up without delay, and Mr. Craig does not feel will- 
ing to do it without your direction. 

Please sign and return the paper to me by return mail. 

[ have not heard from any of you since | was there. Don’t fail 
to answer by return mail, for I fear Mr. Craig will be sued if it is 
not done up promptly. 

Yours, «c., O. M. BENEDICT. 
SCHEDULE “10.” 
Rocuester, March 13th, 1862 
Mrs. N. P. Stewart, Detroit: 
I have just ree’d yours of 12th, and I regret. to say that my 
42 engagements are such that it is utterly impossible for me to 
leave home this week. ‘The earliest moment I can leave is 
Monday eve’g, which, of course, brings me to Detroit on Tuesday 
morning; if I could this week I would, for 1 appreciate your and 
Mr. Stewart’s anxiety. 

If this will do, write me on the receipt of this, so that I shall re- 
ceive your letter by Saturday night’s mail. Don’t fail in this. 

Let everything rest till I come, and you need not inform Gray 
that I am coming. 

Say to Mr. Stewart that I will come and do what I can for him. 
Hoping that you are quite recovered from your illness and that you 
are all improved in health, 

I am, very truly, &c., O. M. BENEDICT. 
SCHEDULE “ 11.” 
RocuHester, April 24th, 1862. 
Mrs. N. P. Stewart, Detroit: 

Enclosed please find mem. from St. Luke’s record showing your 
marriage to have taken place Dec. 20th, 1853. 

I thought, some time ago, that you had better ship the stuff, as 
was suggested. 

Mr. Stewart could send to me anything he chose as security to 
me which has not been already assigned to you and your sister. I 
think you bad better send me that carriage if it cannot be sold 
there. 

Write by return mail, as I shall leave home for a few days 
after next T uesday morning. Let me know immediately what 
you do. 

I received another long letter to day from Mr. Romeyn, but of no 


definite interest or aécount. 
Yours, Xc., O. M. BENEDICT. 


43 SCHEDULE “ 12.” 


RocueEster, July 2nd, 1862 
Mrs. N. P. Stewart, Detroit: 

Your letter of 1s€ inst. is rec’d, and its contents almost surprised 
me. : 


# «i le ag tg thik ke Le tte ae oe ee 
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If Mr. Stewart fully understands the memorandum I gave you I 
am satified he would not be dissatisfied. He will remember that 
Mr. Farley had a decree of foreclosure and sale of your farm. 

On the 3rd of May, 1861, Mr. Farley consented to postpone the 
sale, provided one thousand should be paid Ist July, 1861. July 
came and the money was not paid. On the 19th of July it was 
further suspended by civing our note of SSOO, which | endorsed, at 
3 1OS., and the small note which is In the acc. 

$500 was paid by the sale of wheat, leaving $300 of the 800 un- 
paid when it fell due, in Oct., and which remained unpaid until the 
sale of the farm. Mr. Farley furth r delayed proceedings to sell, at 
my earnest solicitations, from 21st Oct. to Dec., when the matter was 
finally consummated. So much for the $300 item and small note. 

As to the interest to Elwood, who should have paid that? It was 
a part of the lien upon the farm. How should it have been paid? 
| confess I do not see. There was no way to do but to pay or allow 
a sale upon Elwood’s decree, in which case you would not have re- 
ceived a dollar. I spent considerable time and took the time and 
trouble to gO LO Detroit to save you what was saved, and I think I 
get a poor return for it. [am sure, if Mr. Stewart will understand 
how it is in fact, that he will be the last man to eomplain of me. 

In respect to the other, the New York matter, the course will only 
make it cost Mr. Craig more money In interestand cost. Itis wrong, 
but I cannot say more than I have nor state the case more plainly 

than I have. If youand Mr. Stewart choose to listen to other 
i4 persons who know but little of what they speak, all well. I 

can only advise what I deem to be the proper CoOUPrse and 
stop there. Mr. Stewart knows I never had any confidence in the 
Dehon appeal since I ex’d it. I hope I shall hear from you on the 
receipt of this and be informed what is the ultimate conelusion in 
all these matters. You can send me receipt for $241, the am’t I 
handed you on the 27th June, whether you are satisfied with this 
explanation or not. 

| hope and trust I have made myself understood, whether it is 
satisfactory to any one or not. I have endeavored to protect your 
interests, and Mr. Stewart knows very well that I have time and 
again procured time and delay on his matters by incurring personal 
obligations here for him. I wish you would write by return mail 
what the decision is upon all the matters. 

Yours, &e., O. M. BENEDICT. 


SCHEDULE “17.” 


| RocHEester, Oct. 30th, 1860. 
N. P. Stewart, Esq., Detroit. 

Dear Sir: I have yours of 27th. I wrote you on the 25th in 
respect to the Freeland, Squires & Co.’s claim, which you have 
before this. Give me early answer in respect to it,and place that in 
the best shape you can for them. I hope you will get the Sagingw 
matter in proper shape, for out of it you can make money, beyond 
question. 
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I have the promise of those New York lawyers, Tracy, Wait & 
Olmstead, to make that motion in the Dehon case without further 
delay. I don’t see but there isa calm in matters. The Washing- 
ton St. property is to be put up again on the 15th of November, as 
you will see by the notice. 

I would like to know definitely whether I shall rely upon some 

cash when you receive your money from the D. & M. Co. 
45 I would like it very much, and would consider it a favor 
if you will do me up then. I have labored pretty faithfully 
for you another year, and have never allowed an opportunity to slip 
to serve you in your interests, as I think you know, and | think if 
you add for services to the balance of last year one thousand dollars 
it would not be far out of the way, do you? 
Tell me. 


Then I have paid on the Cornwall farm-...-...---..--- $839 70 
ie titetitinds nicninnkinin wes putty ilasitan salient ‘winceipmainel toebaieis julian 7 70 
a ee 
| 847 45 


Besides some expenses not amounting to very much, however. 

I understand you to say that the expenses incurred by you in the 
Detroit and Milwaukee matter would be paid by the company. Is 
that so? 

I let Fred. have $50 last summer some time when he wanted it. 

I have written Gen’l Clark, but got no answer in any form. | 
wish he would come or speak, that you might know what to rely 
upon. I shall send to him again this week. 


Very truty, &e., O. M. BENEDICT. 
46 SCHEDULE “ 18.” 


‘ Rocuester, Nov. 3d, 1860. 
N. P. Stewart, Esq., Detroit. 

Dear Sir: I have yours of 2d inst.,and for your kind expressions 
Iam obliged. I| have seen Fred, to-day. Hesays he wrote you yes- 
terday. I will restate as well as I can. If we find any errors they 
will be reviewed with pleasure. 


i Gees Bee: © RTO PON OEE on nnn semeccmnenciice $1,200 00 
And some searches which I paid, say ...--. .---..---- 25 


$1,225 00 


I said we had received $50, $50, $250 -.__-_-- $350 
Besides which Mr. Martindale ree’d...-... __- 100 
$450 450 00 
RUT ONO 0G OP ws ccc ccccsdtlonsniian Ghia m 775 00 


1 
ant 
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[ said to you Oct. 80th, 1860, add to that for services 


BOGE «i chities he bh Malwa Pimbs bose dctdanaetince ae 
Fuse out erpemens Ge, We Nev ist... cin chen ol 50 


1,031 50 


. ? 


Pet, CCR UK bee bias cae dmecutiauebuea eee 50 00 


1,081 50 


22d May, paid on Cornwall farm .--.-- ..-- S839 70 
’ ® i a 7 76 

847 45 
April 24th, bal. cash on $850.00 _-.......-.-- .- 640 (8 
OCG TroGn DEP. BOONE cccie che cden cccues 
15th Sept., bal. remaining on $105_....------ 8 38 


S154 16 


[ do not see that I can do better with this now. I have made no 
computation of interest, as you will see. 

[ don’t think that Emmons should repudiate his agreement. If 
he agreed to pay he ought to stand by it, but I suppose he has a 
gyreat nany at his elbow. 

Hoping and trusting that all will prove satisfactory, 

[ am, very truly, O. M. BENEDICT. 


47 “Exuipir 1.’ 


Whereas on or about the 24th day of October, A. 1. 1S59, one 
Theodore Dehon, of New York, recovered a judgment in the su- 
preme court against Nelson P. Stewart for the sum of $10,184.83, 
entered upon a report of referee, from which judgment said Stewart 
has appealed to the general term of the supreme court, and for the 
purpose of staying proceedings upon the said judgment the under- 
signed, John Craig, has consented to sign and execute the necessary 
undertaking to stay the proceedings upon said jadgment: 

Now, for the purpose of securing the said Craig for becoming such 
surety (in addition to other securities made to him), the said Nelson 
P. Stewart hereby sells, assigns, and transfers to said Craig the an- 
nexed lease of Congress Hall, executed by R. D. Cook to me, and 
said Craig is hereby authorized to demand and receive the rents re- 
served by said lease for the term thereof or until the said Craig shall 
be relieved from liability on his undertaking, from which rents said 
Craig is to pay the interest upon the mortgages now on said prem- 
ises, held by himself and Asa Sprague, the insurance thereon, and 
the balance of said rents are to be held by said Craig to meet any 
liability upon his said undertaking upon the appeal aforesaid, upon 
which balances so remaining in his hands said Craig is to allow in- 
terest to said Stewart. 

And for the more ample protection of said Craig it is hereby agreed 
that in case said Cook from any cause shall fail to meet his rents, 
or shall fail to perform his covenants or to keep said house, and the 
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said premises sliall be vacated, or said lessor shall be entitled to the 
possession, that then and in that case the said Craig shall have full 
power and authority to take the actual possession of said premises 
and relet the same in the name of said Stewart, holding the lease 
and rents under this assignment for the term or period for 
48 which he shall remain responsible upon said undertaking. 
When saia Craig shall be relieved of responsibility upon the 
said undertaking, he is to render an account and pay over the rents 
which may have accumulated in his hands, as above provided. 
NELSON P. STEWART. 
JOHN CRAIG. 
Rochester, April 24th, 1860. 


Lease. 


This indenture, made the twenty-second day of December, in tie 
year of our Lord one thousand eight hundred and fifty-nine, between 
Nelson P. Stewart, of the city of Detroit, in the State of Michigan, 
party of the first part, and Robert D. Cook, of Niagara, in the State 
New York, party of the second part, witnesseth : 

That the party of the first part, for and in consideration of the 
rents, covenants, and agreements hereinafter mentioned and con- 
tained on the part of the said party of the second part, his execu- 
tors, administrators, and assigns, to be paid, observed, and performed, 
has demised and leased, and by these presents does demise and lease, 
unto the said party of the second part, his executgrs, administrators, 
and assigns, all that certain lot, lots, and homers situate near and 
westerly of the railroad depot in the city of Rochester, in the State 
of New York, and known as and called “ Congress Hall,” the same 
being now and heretofore used for the purpose of an hotel, together 
with all and singular the benefits, liberties, and privileges to the 
said premises belonging; to have and to hold the said demised 
premises, with the appurtenances, unto the said party of the second 
part, his executors, administrators, and assigns, for and during and 
until the full end and term of five years next ensuing the first day 

of May next, fully to be complete and ended, yielding and 
49 paying therefor during the continuance of this lease unto the 

said party of the first part, his heirs and assigns, the annual 
rent of three thousand dollars per annum, the same to be paid 
monthly and in advance. 

And the party of the first part does hereby further agree to give, 
at the expiration of the said term, a new lease of said premises to said 
party of the second part for five additional years, provided the party 
of the second part desires to have the same upon such terms and at 
such rent as the party of the first part can obtain from others. 

And, further, the party of the first part agrees that if necessary he 
will during said term, at his own expense, put a new roof upon the 
said hotel which is on said demised premises. 

And the said party of the second part, for himself, his executors, 
udiministrators, and assigns, does covenant well and truly to pay or 
cause to be paid unto the said party of the first part, his heirs and 
assigns, at the days and times above mentioned, the rent above re- 
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served; and, further, that during the said term he will, at his own 
cost and expense, make all necessary repairs upon said premises 
(save putting on, if necessary, a new roof, which is above provided 
for), and that at the expiration of said term he will deliver up said 
premises in as good repair and condition as he receives the same, 
usual wear and tear and accidents by fire and the elements expected, 
and at the end of said term shall and will peaceably and quietly 
leave, surrender, and yield up the said premises unto the said party 
of the first part, his heirs and assigns; provided always, and these 
presents are upon this express condition, that if it shall so happen 
that the rent above reserved or any part thereof be behind or un- 
paid at the times or on the days above mentioned for the payment 
thereof, or in case of the non-performance of any of the covenants 
nade by the said party of the second part at any of the times men- 
tioned for the performance thereof, then and from thenceforth it 
shall and may be lawful for the said party of the first part, 
50 his heirs and assigns, to re-enter into the said demised prem- 
ises or any part in the name of the whole, to re-enter and 
the same to have again, retain, repossess, and enjoy, and the party 
of the second part, his heirs, executors, administrators, or assigns, 
and alzothers, tenants or occupiers of said premises hereby demised, 
or ged ames thereof, thereunto and therefrom utterly to expel, put 
out, and remove, and from and after such re-entry made this lease and 
every part thereof shall cease and be absolutely void as it respects 
the covenants to be performed by the said party of the first part; 
and the said party of the first part, for himself, his heirs and as- 
signs, does hereby covenant and agree to and with the said party of 
the second part, his heirs, executors, or administrators or assigns, 
paying the rent above reserved in manner aforesaid, and observing, 
keeping, and performing all and singular the covenants and agree- 
ments hereinbefore mentioned on his and their parts to be kept and 
performed, shall and may peaceably and quietly have, hold, occupy, 
possess,and enjoy the said demised premises, with the appurtenances, 
for and during the said term, without any lawful let, quit, hinder- 
ance, or molestation of the said party of the first part, his heirs or 
assigns, or any other person or persons claiming or to claim by, from, 
or under him or them, or any other person or persons having or 
lawfully claiming any rights in the said premises. 
fn witness whereof the parties hereurto have interchangeably set 
their hands and seals the day and year first above written. 
NELSON P. STEWART. | .s. 
ROBERT D. COOK. 
Signed, seal, and delivered in presence of— 
WILLIAM GRAY, 
GEORGE K. JOHNSON. 


on 


51 Monror County: 


On this 24th day of April, 1860, personally appeared be. 
fofe me Nelson P. Stewart and John Craig and severaily acknowl- 


mi Pe 


40 GEORGE K. JOHNSON VS. DANIEL W. POWERS ET AL., &¢. 


edged the execution of the within instrument by them respectively 
for the purposes therein mentioned, both of whom ar known to me. 
CHAUNCEY PERRY, 


(Commissioner oO} Deeds. 


“ ExuirpBit 13.” , ' 
Supre me Court. 


JOHN CRAIG 

again sf 

Exisua C. Lircuriecp, Imp’d with Netson P. Stewart and | 
GrorGE K. JonNSON. J 


The undersigned, to whom the above cause was referred by order 
of the supreme court, reports— 

That prior to the 22nd of November, 1859, one Theodore Dehon ‘ 
recovered judgment upon the report of a referee in the supreme . 
court against Nelson P. Stewart for the sum of $10,184.83; that , 
on the day last aforesaid the said Stewart appealed to the general 
term of said court from the said judgment. 

That upon such appeal an undertaking was duly executed by the 
said Stewart, and by the said plaintiff and one Joseph Farley as 
sureties of said Stewart, whereby, after reciting the above facts, ; 
the said Stewart, the plaintiff, and Farley undertook to pay all costs 
and damages which might be awarded against the said appellant on ? 
said appeal not exceeding two hundred and fifty dollars, and that if ou 

said judgment appealed from or any part thereof should be af- 
O2 firmed the appellantshould pay theamount directed to be paid 

by said judgment or such part thereof as to which said judg- 
ment should be affirmed. 

That subsequently such proceedings were had upon said appeal 
that on the 2ist November, 1851, the said judgment'was duly af- 
firmed by the general term with costs. 

And the said Dehon having died and by his will appointed Maria | 
L. Dehon his executrix, it was then and there adjudged and ordered | 


—_— 


on the petition of the said executrix that the said Maria L. Dehon 

should recover of the said Nelson P. Stewart, the appellant, the JS 

amount of said judgment, with interest from the 24 day of October, 

1859, and one hundred and twelve dollars and 4 cents costs of said 

appeal; which said judgment was duly filed and docketed on the Tt. 
_ —— 


26th day of February, 1862; and the judgment-rall may be referred 
to as a part of this report for greater certainty. It was further 
proved that on or about the 25rd day of April, 1860, the said Nelson 
P. Stewart, with his wife,duly executed a mortgage to the said plain- 
tiff in order to indemnify ana save harmless said Craig from all 
damages, costs, and expenses by reason of his becoming such surety 


A mm 


upon the undertaking above mentioned as aforesaid, and to indem- ‘ 
nify said Craig against liability upon said undertaking upon real et 
state in the city of Rochester, known as Congress Hall property, vs 


and upon about fifty acres of farming lands in the town of Ironde- 


” 


justify at the time last aforesaid or at any Ou 
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quoit, both of said parcels being in the county of Monroe, and both 
of which are more particularly described in said mortgage, which 
was duly acknowledged and recorded in the clerk’s office of said 
county and which may be referred to as part of this report for 
greater certainty. It was further proved that on the 12th of March, 
1862, the said Stewart duly appealed to the.court of appeals from 
the judgment of the general term above mentioned, and the said 
plaintiff and Farley, as the sureties of Stewart, executed and ac- 
knowledged the usual undertaking to stay proceedings on said jJudg- 

ment until the determination of said ap} 
Oo That the sutheciency of said sureties was duly excepted LO 

by the respondent on said appeal, and on the 8th day of May, 
[S62, the attorney of the respondent, by stipulation in writing of 


eal. 


that date, extended the time for the sureties to justify to the 22nd of 
May, 1862, at 10 a. m.; that said sureties nor did either of them 


} els 


rr time, nor was said 
Craig requested to justify, and that no further steps have been taken 
or were intended to be taken by the appellant in the prosecution of 
said appeal, but, on the contrary, under the. advice of counsel, he 
intended to abandon the same, and although no order dismissing 
said appeal was ever entered. 

[t was also proved that on the first day of June, 1860, the said 
Stewart, one George K. Johnson, and the defendant Litehfield exe- 
cuted and delivered to the plaintiff the bond, with the penalty, re- 
citals, and provisions and condition set forth in the complaint, which 
bond may be referred to by the parties to this sult as part of this 
report for greater certainty; that the judgment in favor of Burr and 
other trustees of the Madison County Bank for $2,675.24, docketed 
on the 26th day.of October, 1859, against the said Stewart, was then 
unpaid and a lien upon the premises embraced in the mortgage of 
said Stewart and wife to said plaintiff, as recited in said bond and 
mentioned in said complaint. 

That an execution had been issued upon said judgment, as recited 
in said bond, and was then in the hands of the sheriff of Monroe 
county, and in pursuance thereof the said sheriff afterwards, with 
the knowledge of the defendant Litchfield, duly sold according to 
law the said mortgaged premises in parcels on the 17th day of De- 
cember, 1860, to one B. R. Wendell and another as the highest bid- 
ders, and that certificates of said sale were in due form of law exe- 
cuted by said sheriff and filed in the office of the clerk of Monroe 

county, as required by the statute in such case provided. 
o4 That on the 17th day of March, 1862, Daniel W. Powers, 
a junior judgment creditor by virture of a judgment in his 
favor, duly redeemed the said mortgaged premises from said sale, 
and on the 21st day of March, 1862, received from said sheriff deeds 
of the same according to law. 

That said deeds respectively bear date on the 21st day of March, 
1862, and were duly acknowledged and recorded in the office of the 
clerk of Monroe county, and may be referred to as parts of this re- 
port should the same be necessary. 

It was also proved that the said Stewart and wife, by deed dated 

6—147 
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the 27th day of April, 1860, and duly acknowledged and recorded 
on the first of May, 1860, conveyed to one Henry Kk. Sanger part of 
the said mortgaged premises or all his right, title, and interest in 
and to the same. 

It was further proved that on the 17th day of July, 1862, a suit 
was commenced by Maria L. Dehon, executrix as aforesaid, against 
the said plaintiff and the said Joseph Farley upon the undertaking 
by them executed with said Stewart and as his sureties and first 
above mentioned, and such proceedings were afterwards had that 
on or about the 7th day of August, 1865, a judgment was duly ren- 
dered against the said sureties for $12,301.24, including interest and 
costs. 

That the judgment-roll in said cause was duly filed on the same 
day, and as acopy of the same may be referred to as part of this re- 
port for greater certainty; that the amount of said judgment was 
subsequently and within a short time after the rendition thereof 
paid by the said plaintiff. 

That notice of the commencement of the suit was at the time 
given by the said Craig to the said Stewart. 

[ find as a conclusion from the evidence that the value of the 
mortgaged premises so sold and redeemed as aforesaid over and 
above all incumbrances thereon prior to said mortgage, exclu- 
sive of the judgment upon which said premises were sold, exceeded 

the sum of five thousand dollars, the penalty of the bond in 
D0 suit, and that the amount for which the plaintiff was liable 

on said undertaking, which he has paid, exceeds the sum last 
mentioned after deducting all monies received by the plaintiff from 
said Stewart or from securities furnished by him to the plaintiff on 
account of or applicable to said undertaking by way of indemnity 
or security against the same. 

That the redemption of said premises, as above mentioned, was 
not for the benefit of said Stewart or said plaintiff or either of then, 
but for the benefit of said Powers. . 

That the said judgment last mentioned was at the time said prom- 
ises were redeemed in full force and not paid or satisfied. 

I find as conclusion of law— 

ist. ‘That the defendants, the obligors in the bond in question in 
this action, were bound to free the mortgaged premises from the lien 
of the judgment mentioned in the condition or pay to the plaintiff 
a sum equal to the value of said lien and not exceeding the penalty 
of their obligation. 

Second. That the appeal tothe court of appeals did not extinguish 
or suspend the rights of the plaintiff in this respect. 

Third. That under the facts in this ease the plaintiff is entitled to 
jucgment for five thousand dollars, with costs. 

Let judgment be entered accordingly. 

A. GARDINER, feferee. 


Dec. 3rd, 1868. 
Fees, $50. 
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56 Exurpir “ 14,” 


Supreme Court—Place of Trial, County of Madison. 


KLisHa C. Lircurrecp, Plaintiff, 

ag’ st ! 

Joun Craic, Danie, W. Powers, and Georce K. Jounson, De- ( 
fendants. 


Amended Complaint. 


The plaintiff complains and, upon information and belief, states 
that on or about the 25th day of November, 1859, one Theodore 
Dehon, ol the city of New York, recovere d uv ‘inst One Nelson P. 
Stewart, of the city of Detroit, in the State of Michigan, since de- 
ceased, a judgment in the supreme court of the State of New York 
for the sum of $10,184.83, the roll whereof was filed in the office of 
the clerk of the city and county of New York, from which judgment 
the said Stewart brought an appeal to the general term of said su- 
preime court: that for the purpose Ol olay lng the coll ction ol said 
judgment pending said appeal undetermined the said Stewart gave 
an undertaking on such appeal in the form required by the statute 
in such cause made and provided, in and by which the defendant, 
John Craig, and one Joseph Farley became sureties for the payment 
of such judgment in case the same should be affirmed on such ap- 
peal, which undertaking was duly filed and a copy thereof served 

on such appeal, and the sufficiency of the sureties in such 
57 undertaking excepted to by the cs prior on such appeal ; 

and that on such exception the said sureties, Craig and Far- 
ley, duly justified, and that the same, as to phe ‘and manner of 
€Xee ution and the sufficienev of such sureties, was duly approved. 

That said Stewart paid the defendant Craig the sum of one thou- 
sand dollars as the consideration for his executing such undertak- 
ing and procuring the execution thereof by said Farley,and that in 
consideration of such payment to him the said Craig further under- 
took and agreed to furnish security on appeal from the judgment 
of the general term to the court of appeals, in case the judgment 
should be affirmed by the general term and the said Stewart should 
bring such appeal; that sach judgment was so affirmed by the gen- 
eral term and said Stewart brought such appeal, and said Craig, in 
pursuance of such agreement, executed the undertaking on such ap- 
peal and procured the same to be executed by the sak Farley and 
to be delivered for use on such appeal, and the same was duly filed 
and a copy thereof served on such appeal; that the sufficiency 
thereof was excepted to by the respoudent on such appeal, but that 
the said Craig and Farley failed and refused to justify on such ap- 
peal, although requested to, and that by reason thereof said ap peal 
became of no effect and said judgment against said Stewart became 
absolute, and he was thereby deprived of the benefit of the oppor- 
tunity of having the judgment reviewed by the court of appeals 


and reversed for error. 


— 
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That the said defendant Craig, as an indemnity against his lia- 
bility as such surety, took from said Stewart security by means of 
mortgages on various real and personal property of great value in 
the counties of Monroe and Erie, in this State. 

That said Stewart, as a further indemnity and protection to the 
said defendant Craig against his said liability, transferred to him 
the rents of the hotel property known as Congress Hall and author- 

ized him to receive, collect, and hold the net proceeds of the 
08 same for such purpose, and that he has collected and realized 

therefrom for several years annually large sums of money 
as such net proceeds for which he should account, and which he 
should apply on reduction of the amount which he claims to be due 
him as hereinafter stated. 

That at the time of the execution of the mortgage or mortgages 
on the real estate in Monroe county there was a judgment duly 
docketed in said county against said Stewart for the sum of $2,675. 24 
in favor of the trustees of the Madison ( founty Bank, and that the 

said Stewart, to indemnify. the said defendant Craig against the hen 

and encumbrance of such judgment as against such mortgage, gave 
to him, said Craig,a bond executed by said Stewart and this plain- 
tiff and the defendant Johnson as sureties, bearing date June 1st, 
1860, in the penalty of $5,000, conditioned that if said Stewart or 
the said sureties shou!d discharge said premises so mortgaged from 
the lien of such judgment and keep the same free therefrom, and 
should fully preserve and keep unimpaired the security of said 
mortgage from and against the lien of said judgment, then such ob- 
ligation should be void, otherwise to remain in force and effect; that 
the aforesaid bond so executed by the said Stewart and Johnson and 
the plaintiff was so executed by them gratuitously and without any 
consideration, and after the said Craig had executed and furnished 
said first undertaking and without any obligation on the part of 
said Stewart to furnish such bond or in any manner to indemnify 
said Craig against the judgment in said | bond mentioned. 

That diy ers parcels of property in said Monroe county belonging 
to said Stewart, including the property so mortgaged to said defend- 
ant Craig, were subsequently, and on or about ‘the 12th day of Jan- 
uary, 1861, under and in pursuance of the arrangement hereinafter 
mentioned, sold by the sheriff of said county under and in pursu- 
ance of an execution on said judgment in favor of said trustees of the 
Madison County Bank for a sum about sufficient to satisfy said judg- 

ment and the expenses of such sale. 
59 That the defendant, Daniel W. Powers, a son-in-law of the 
said defendant Craig, recovered a judgment in the supreme 
court of this State against the said Stewart for the sum of $1,481.78 
on or about the 23d “of January, 1860, the reeord whereof was filed in 
said court of Monroe county ; that the: said Stewart arranged, settled, 
and paid said Powers the amount due on said judgment, and directed 
and procured the said Powers to assign and transfer the s same to one 
Oliver M. Benedict in trust for himse If, said Stewart; that said Ben- 
edict was at that time the agent and attorney of said Stewart, and 
that the whole consideration for such assignment proceeded from 
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said Stewart and was paid by him, and the same was so made to 
said Benedict for the benefit of said Stewart and as his representa- 
tive. 

That during the year 1861 the said Stewart became hopelessly 
embarrassed in his affairs and wholly without credit, and that the 
property belonging to said Stewart, in the said counties of Monroe and 
rie, so mortgaged to the said defendant Craig was an ample pro- 
tection and indemnity to him against his lability on said undertak- 
Ing on said appeal, notwithstanding the same were subject to the 
prior lien of said judgment in favor of the trustees of said Madison 
County Bank; tbat the said Stewart held and owned other real and 
personal property in said county of Monroe of great value subject to 
the lien of said last-mentioned judgment and not covered by said 
mortgage,of much greater value than the amount due on such last- 
mentioned judgment; that the said defendant Craig kuew the situa- 
tion of the said Stewart and of his affairs, and formed the design of 
getting possession and control of the property of said Stewart with- 
out paying anv consideration therefor, and looking to and availing 
himself of the aforesaid bond of indemnity of the plaintiff and his 
sald mortgege on property in Erie county as his protection and 

indemnity against his liability on the undertaking so exe- 
OU cuted by him, as aforesaid, which were more than sufficient 
for that purpose if he could succeed in enforcing them. 

That it was well known that the defendants Craig and Powers 
had been largely interested with said Stewart in property In said 
Monroe COUNLY, and had been acting with and for him In respect 
thereto, and they were supposed by the public fully to represent 
said Stewart’s interest therein; that the said Craig, in pursuance of 
the aforesaid design, procured the said Benedict, in frand of suid 
Stewart and of the plaintiff and in violation of his duty as agent 
and attorney to the said Stewart, to reassign and retransfer said 
judgment, which had been entered in favor of said Powers, to him, 
said Powers; that such reassignment was so made for the purposes 
hereinafter set out and without any consideration therefor, and with 
full knowledge on the part of said Powers and said Craig of the 
facts in respect to the payment of said Judgment by said Stewart to 
said Powers and its assignment by him to said Benedict for and on 
account of said Stewart, as hereinafter set forth; that on the sale of 
said Stewart’s property under the execution in favor of the trustees 
of said Madison County Bank it was arranged by the defendants 
Craig and Powers, acting in concert, that all the property of the 
said Stewart in said Monroe county should be sold for a sum Just 
sufficient to satify said judgment, and for that purpose they, with 
the aid of said Benedict, acting, as it was supposed by all the per- 
sons conducting the sale and the public, for and on behalf of said 
Stewart, bid upon the different parcels of such property such sums 
as shculd make it necessary to put up and have sold all the differ- 
ent parcels belonging to said Stewart, and that accordingly and 
by means of such management all such parcels were sold as afore- 
said, 

That subsequently the said Craig, in pursuance of such design in 
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the name of said Powers, as such junior judgment creditor, and under 

color of said junior judgment, paid the amount of said judg- 
61 ment in favor of the trustees of such bank, with interest and 

costs, and redeemed the said premises from the sheriff’s sale 
in said Powers’ name, but for his use; that said junior judgment 
was in fact a fraudulent and colorable judgment, as hereinabove 
stated, and that such redemption was colorable and fraudulent on 
the part of the said Craig as against said Stewart and the plaintiff, 
and that by means thereof the said Craig acquired and took for his 
own use and in the name of said Powers as tenant in fee of the said 
premises without other payment than above stated, and that the 
premises, the title and use of which the said Craig SO acquired, then 
were and still are of a value beyond the sum so paid by him on 
such redemption sufficient to save and indemnify him against all 
liability or loss which he may incur or sustain by reason of said 
undertaking ; that the mortgage given by said Stewart to said Craig 
upon the property in Erie county was so given in consideration of 
and to secure the payment of the sum of five hundred dollars, con- 
ditioned that the said Stewart should indemnify and save harmless 
the said Craig from all damages, costs, and expenses by reason of 
his having executed the said undertaking; that subsequent to the 
execution of said mortgage to said Craig and on or about the 15th 
day of March, 1861, the said Stewart, for a good and sufticient con- 
sideration, conveyed the property in Erie county covered by said 
mortgage to the said plaintiff, and that he is now the owner and 
holder thereof. 

That said Craig, in pursuance of the aforesaid desigu, has com- 
menced an action in the supreme court of this State, in the county 
of Monroe, upon the said bond so given by the plaintiff and said 
Stewart and Johnson, on which he claims to recover of the plaintiff 
in this action and said Johnson the sum of $5,000, the full penalty 
of said bond; and he has also commenced an action in this court, 
in Erie county, for the foreclosure of the said mortgage upon the 
said premises in said county, and has made the plaintiffa defendant 
therein; that the plaintiff herein has answered the complaint in 
each said action, and the suid actions are at issue, undeter- 

mined. 
62 That by means of the arrangement and contrivances here- 

inabove set forth the said Craig has divested the property in 
Monroe county covered py the mortgage to him from the lien and 
security intended by said mortgage, and has acquired the title 
thereto and benefit thereof by means of said fraudulent redemption 
without giving said Stewart or the plaintiff herein any benefit or 
advantage thereof as a security and indemnity to him against his 
liability on said undertaking, and that he now seeks by means of 
said two pending actions to collect the amount of said judgment so 
appealed from, together with interest and the costs thereof, out of 
the plaintiff’s said property in Erie county and the plaintiff person- 
ally on said bond, to the great wrong and injury of the plaintiff. 

That the said judgment in favor of said Dehon was aftirmed on 
said appeal and judgment of affirmance entered thereon, and an 
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action was brought against said Craig by the representatives of said 
Dehon upon the said undertaking and a judgment entered therein 
against him, said Craig, by arrangement, on or about the 7th day 
of August, 1862, for the sum of $12,301.24; that said judgment 
against said Craig was on the same day assigned to Daniel W. 
Powers upon the payment to the plaintiff therein of the sum of 
S11.632. 

That the redemption of the property sold by the sheriff of Mon- 
roe county by and in the name of said Powers and the taking of the 
assigument of the judgment against said Craig by him were sever- 
ally done by the request and in the interest of said Craig, and that 
each act and thing done by said Powers in respect thereto was so 
done by him at the instigation and for the benefit of said Craig and 
to enable him to carry out the design aforesaid, and that said Powers 
took and now holds title to the lands so redeemed and to the judg- 
ment so assigned wholly for the benefit of suid Craig. 

That the said Stewart, in or about the month of Septem ber, LSoOl, 

became wholly incapacitated by reason of mental and phys- 
63 ical disabilities from managing his affairs and protecting 

his interests, and so continued until his death, which took 
place in the month of May, ip the year LS65. 

That the said Craig also held, as security for his said liability on 
said undertaking, chattel mortgages on personal property situate in 
said Monroe county of great value, the lien and security of which 
upon a portion of such personal property he has negligently and 
fraudulently allowed to run out, so that the same has ceased to be 
available as such security; that by ‘means of the premises and in 
breach of his duty to said Stewart and in fraud of said Stewart and 
the plaintiff’s rights the said Craig has acquired and possessed him- 
self of property belonging to said Stewart of very great value beyond 
the consideration by him paid therefor, and claims to hold it abso- 
lutely and without any liability to account to the plaintiff as such 
obligor on said bond to him, said Craig, and to enforce to the full 
extent said bond and said mortgage on said property in Erie county, 
without making any allowance for the property so acquired by 
him in Monroe county, upon the liability outstanding against him 
on said undertaking. 

That, unless said Craig is restrained by the injunction of this court 
from prosecuting the said actions and compelled by the Judgment of 
this court to account in this action for the property so acquired by 
him, great and irremediable injury and damage will accrue to the 
plaintiff herein. 

That the defendant Johnson is not within the State of New York 
and is not a citizen, inhabitant, or resident thereof, and his consent 
to be joined as a plaintiff in this action cannot be obtained, and the 
plaintiff is informed and believes that said Johnson is a proper and 
necessary party to the action, and therefore makes him a defendant 
therein. 

Whereupon the plaintiff demands judgment in this action against 
the defendants, and that the said Craig be enjoined and restrained 
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from prosecuting his action upon said bond of indemnity 
64 against the plaintiff and now pending in Monroe county and 
his action for the foreclosure of the mortgage given by said 
Stewart on property in Erie county and now pending in said Erie 
county during the pendency of this action and ever afterwards, and 
that the said Powers be debarred and excluded from any personal 
benefit or use of the property, judgment, and other things by bim 
acquired as aforesaid, and that said Craig be required to account 
with the plaintiff for the rents, issues, and profits of the property so 
mortgaged to him and for the value and proceeds of the property 
belonging to said Stewart, which he has acquired as aforesaid and 
which said Craig held as security by means of chattel mortgages, 
and that said Craig be compelled to credit the same upon the amount 
paid by him by reason of his execution of said undertaking, and that 
an account respecting such transaction be taken and stated, and that, 
on the plaintiff’s paying such balance as may appear due thereby, 
the said defendants Craig and Powers surrender and deliver up for 
cancellation or contribution the said bond and satisfy and discharge 
or assign to the plaintiff the mortgage on the property in Erie 
county, and that the plaintiff be subrogated to all rights and reme- 
dies of said Craig as against said Stewart and the property formerly 
owned by him and upon which said Craig has a lien, and that the 
riglits of the said Johnson in the premises may be adjudged and de- 
termined, or that the plaintiff may have such other or further relief 
as to the court may seem meet and agreeable to equity, with costs of 
this action. 
TRACY, WAIT ann OLMSTEAD, 
Plaintifj’s Attorneys. 
18 William street, New York. 
Ciry. AND County oF New YORK, 8s: 
Elisha C. Litchfield, being duly sworn, says he is the plaintiff in 
this action; that the foregoing amended complaint is true to 
65 his own knowledge, except as to those matters stated therein 
on information and belief,and as to those matters he believes 


it to be true. 
ELISHA C. LITCHFIELD. 


Sworn to before me this 16th day of November, 1863. 
: FREDERIC BULL, 
[ 1. s. | Notary Public. 


[U. S. int. rev. stamp, 5 cents, cancelled. ] 


Exuipitr “ 15.” 
Supreme Court. 


EvisHa C, LircHF1gELD 
ag’ st 
JoHNn Craic, Danie, W. Powers, and Grorce K. Jounson. 


First. The defendant, John Craig, for his separate answer to the 
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amended complaint in the above-entitled action, denies that Nelson 
P. Stewart paid him one thousand dollars for furnishing sureties on 
the undertaking given on the appeal to the general term of this 
court described in the amended complaint, but alleges that said 
Stewart authorized him to appropriate one thousand dollars of the 
rents which he should receive to the payment thereof, and that he 
has received more than sufficient to pay the same. 

Defendant denies that he or Joseph Farley neglected or refused 
to justify as surety on the undertaking upon the appeal to the 
court of appeals mentioned in said complaint, or that either was 
ever requested to justify or to attend for that purpose or was in any 

manner notified or required so to do. 
66 Defendant states that at the time of the execution by said 

Stewart to him of the mortgages, &c., for his indemnity for the 
execution of the undertaking on appeal in the Dehon case there 
was u judgment docketed in Monroe county in favor of the trustees 
of the Madison County Bank against said Nelson P. Stewart for the 
sum stated in said complaint, Which was a lien upon the real es- 
tate mortgaged to him by said Stewart as aforesaid, and he therefore 
admits the same; that he was uninformed and ignorant of the exist- 
ence of said judgment at the time he executed such undertaking as 
surety and at the time he took the said mortgage upon said Stew- 
art’s said real estate in said Monroe county, and that, being in- 
formed thereof before justification after exception to the sureties, he 
refused to justify as such surety on the undertaking on appeal to 
the general term until he should be fully protected against the lien 
of said judgment ;*that thereupon, and to induce and procure him 
to justify, said Stewart caused to be delivered to him, said Craig, a 
bond, bearing dateJune Ist, 1860, in the penalty of $5,000, as stated 
in said complaint; which said bond is in the words and figures fol- 
lowing, to wit: 


Know all men by these presents that we, Nelson P. Stewart, of 
Detroit, Michigan ; ‘George Kk. Johnson, of Grand Rapids, Michigan, 
and Klisha C. Littléfield, of Cazenovia, Madison county, New York, 
are held and firmly bound to John Craig, of Rochester, New York, 
in the penal sum of tive thousand dollars: for which sum, welland 
truly to be paid to the said Jolin Craig, his executors, administra- 
tors, or assigns, we bind ourselves, jointly and severally, and our re- 
spective heirs, executors, and administrators, firmly by these pres- 
ents. 

Sealed with ourtseals and dated at Detroit on the first day of 
June, A. D. one thévsand eight hundred and sixty. 

The condition of*this obligation is as follows: 

Whereas ‘Theodote Dehon, of New York, did heretofore recover 
aguinst said Nelson P. Stewart a judgment in the supreme court of 

New York for the first judicial circuit for the sum of ten 
67 thousand dollars and upwards (as by reference to the record 

thereof will nore fully appear, that being the only judgment 
in said court of said Dehon against said Stewart) ; 

Aud whereas said Stewart did appeal from said judgment to the 
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general term of said supreme court, which appeal is still pending 
and undecided, and did give an undertaking appeal to stay execu- 
tion on said judgment ; 

And whereas the above-named John Craig did, on said Stewart’s 
request, become surety on said undertaking, together with Joseph 
Farley ; and whereas, for the indemnification of said John Craig, 
said Stewart did heretofore mortgage to said John Craig certain real 
estate situated in Erie county and Monroe county, New York; and 
whereas on a portion of said premises so mortgaged to said Craig by 
said Stewart the Madison County Bank of New York, or the trustees 
thereof, have caused a levy to be made by virtue of an execution 
issued upon a payment against said Stewart in favor of said bank 
or said trustees in the supreme court of New York for the sum of 
two thousand five hundred doilars and interest and costs: Now, if 
said Stewart and said Jolinson and said Litelfield or either of them 
shall before the sale, by virtue of any process issued upon or through 
said judgment of said Madison County Bank or said trustees of any 
portion of the premises so mortgaged by said Stewart to said Craig, 
discharge said premises from such process and from the lien of said 
judgment and render and keep said property so mortgaged free 
therefrom, and shall in all respects fully and entirely free and re- 
lieve said property so mortgaged to said Craig from the lien of said 
judgment, and fully preserve and keep unimpaired the security of 
said mortgage to said John Craig from and against the lien and 
operation of said judgment, so that said security shall not be thereby 
lessened or impaired, then this obligation to be void ; otherwise to 
remain in full force and effect. 

NELSON P. STEWART.  [L.s. 
GEORGE K. JOHNSON.  [L.s. 
ELISHA C. LITCHFIELD. |[L: s. 


Signed and sealed in presence of— 
FRED’K 8S. STEWART. 
68 Defendant says that after the delivery of said bond to him 
at the request of said Stewart he and said Farley justified, rely- 
ing upon said bond,and defendant denies that said bond was executed 
gratuitously and without consideration. Defendant states that said 
Stewart, at the time of the execution of said undertaking and the 
taking of said mortgages, represented the said real estate to him 
without the lien of said judgment, upon which statement he relied 
in the execution of said undertaking and the taking of said mort- 
gages, and therefore refused to justify as such surety until he was pro- 
tected against the said judgment, and that said bond was delivered 
to the defendant for a valuable consideration. 

Defendant denies that the sale on the Madison County Bank judg- 
ment took place about the 12th of January, 1861, but alleges that 
the sale, by virtue of said judgment, took place on or about the 17th 
of December, 1860. 

Defendant denies that he was ever a party to or had any knowl- 
edge or information of any arrangement under and in pursuance of 
which any parcels of property in Monroe county belonging to said 
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Stewart were ever sold by the sheriff of said county under and in 
pursuance of an execution on said judgment in favor of the trustees 
of the Madison County Bank. 

Defendant alleges that he knows of no property belonging to said 
Stewart in Monroe,county that was not sold under the execution 
issued upon said judgment, and is informed and believes that all of 
the property of said Stewart in said county was sold under said exe- 
cution on said judgment. Defendant alleges that he knows of no 
property in Erie county belonging to said Stewart, except that 
covered by said mertgages to him, which property in Erie county 
does not exceed in value $4 000, on which the plaintiff claims a 
lien to the extents of $10,000 and over prior and paramount to 
defendants. 

De fendant denies, on information and belief, that said 

69 Stewart ever paid, arranged, or satisfied the judgment in 
favor of Daviel W. Powers mentioned in the complaint, and 

‘ lleges on information and belief that the same was for a valuable 
und adequate consrderation assigned to O. M. Benedict as his prop- 
erty absolutely. Defendant denies that he knew the situation of 
said Stewart or his affairs, except in respect of their own dealings 
with each other, or: that the said defendant ever formed the design 
of oe tting possesslop) or control of the _govaageetg of said Stewart with- 
out paying any cousideration therefor or otherw ise, and of looking 
to or availing himself of the aforesaid bond of inde mnity of the 
plaintiff and his said mortgage on property in Erie county, as his 
protection and indemnity against his Habil ity on the undertaking 
sO executed | yy him, as afore said, or that the said bond and mortgage 
on property in Erié county were more than sufficient for that pur- 
pose if he coul d succeed in enforeing them. 

The defendant Cygaig denies that 2 and the said Powers had been 
largely Interested with the said Stewart In said Monroe county, or 
had been acting with or for him in respect thereto, or In any man- 
ner or shape the said defendant had been so interested or acting; 
buf as to whether they were supposed oy the public fully to repre- 
sent said Stewart’s interest therein, the defendant Craig says he has 
no knowledge or information pany to form a belief, and. there- 
fore he denies the same. The said defendant denies that he, in 
pursuance of any design whatever, procured the said Benedict in 
fraud of said Stewart or of the plaintiff or in violation of his duty 
nt and attorney to the said Stewart or otherwise to reassign 
or retransfer any jadgment whatever which had been entered in 
favor of said Powers or any other person to him, said Powers; or 
that on the sale of said Stewart's property under the execution In 
lavor of the trustees of said Madison County Bank it was arranged 
by the defendants Craig and Powers, acting In concert or otherwise, 

that all the property in said Monroe COUNLY should be sold 
70 for a sum just sufficient to satisfy said judgment or any 
other sum; or that for that or any purpose they, with the 
aid of said. Be nediét or othe rwise, acting ior or on behalf of said 
Stewart or otherwisé, bid upon the > different parcels of such property 
such sums as should make it necessary to put up and have sold all 
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the different parcels belonging to said Stewart, with any view or 
reference on the part of the defendant Craig to have sold all the 
different parcels belonging to said Stewart; or that accordingly 
and by means of such arrangement all such parcels were sold as 
aforesaid. The defendant says he made no arrangement or sug- 
gestion and had no control or voice in respect of said sale or the 
order or prices at which the different parcels of '!and were struck off 
and sold at said sale. 

The said defendant says he has no knowledge or information 
sufficient to form a belief as to whether the persons conducting er 
connected with such sale or the public supposed the defendants 
Craig and Powers and the said Benedict or any of them acted for 
or on behalf of said Stewart in their bids or otherwise at such sale, 
and therefore denies the same and each allegation thereof. 

The defendant Craig denies that he ever, in pursuance of any 
design, in the name of said Powers as such junior judgment cred- 
itor or a judgment creditor in any way, or under color of said junior 
or any judgment creditor, paid the. amount of said judgment in 
favor of the trustees of said bank, with interest and costs or any part 
thereof, or redeemed tie said premises from the sheriff’s sale in said 
Powers’ name or any name for his own or any one’s use; or that by 
means thereof or any means the said Craig acquired or took for his 
own use, in the name of said Powers or any name as tenant in fee 
or otherwise, the said premises or any right, title, interest, or estate 
therein. 

Defendant alleges, on information and belief, that the said judg- 
mentin favor of Daniel W. Powers was, at the time — the redemption 
thereunder from the sale under the Madison County Bank judg- 

nent aforesaid, a good and valid judgment in full force and 
71 effect, and that neither said judgment nor the assignment 
thereof to said Benedict nor the reassignment thereof to said 
Powers nor said redemption was fraudulent or colorable or in any 
way affected or impaired the rights of said Stewart or the plaintiff. 

Defendant says he has no knowledge or information sutlicient to 
form a belief as to whether it was for a good and sufficient consid- 
eration that the said Stewart conveyed the property in Erie county 
covered by said mortgage to the plaintiff, and therefore denies the 
same. 

The said defendant denies that he has commenced either of the 
actions against the plaintiff herein and others mentioned in the 
complaint herein, in pursuance of any such design as alleged therein, 
and states that each was commenced with the sole purpose to avail 
himself of his said securities and make the same available and in 
perfect good faith towards the plaintiff herein and the said Stewart. 

The said defendant denies that by means of the arrangement and 
contrivances alleged in the complaint or otherwise he has directly 
or indirectly diverted the property in Monroe county covered by 
the mortgage to him from the lien and security intended by said 
mortgage or has acquired the title thereto or benefit thereof by 
means of the alleged fraudulent redemption or by means of any 
redemption whatever. : 
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The said defendant denies that the judgment against him in favor 
of the represent: itives of said Dehon, mentioned in the comp ylaint, 
was entered by any arrangement with him, and alleges that he has 
paid and satisfied the said judgment in full. 

The said defendant denies that the redemption of the property 
sold by the sheriff of Monroe County bv and in the name of said 
Powers or the taking of the assignment of the jus lerment against 
said defendant Craig by — were severally done by the request or 
in the interest of said Craig, or that any act or thing done by said 

Powers in respect thereto was so done. by him at the Instiga- 

y. _ or for the benefit of said Craig or to enable him to carry 
the a lleged design or any desig and denies, Ol} infor- 

malin’ and belief, that said Powers took title to the lands so re- 
deemed or to the ju doment SO assigned wholly Or partly for the 
benefit of said Crai ig. 

Defendant denies that he now holds or has ever held as security 
for his liability on said undertaking chattel mortgages on personal 
property in Monroe county of great value; and alleges that he holds 
and has held only one chattel mortgage as such security, and that 
there now remains owing and unpaid thereon only a small sum. 

Defendant alleges that the same is a lien upon the property de- 
cribed therein, and ‘that he has never fraudul ntly allowed the len 
and security of the same to run out, and that the security of the 
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same has never ceased to be available. 

Def ndant denies that by means of the all oat 1s in the Ccolnli- 
plaint or in breach of his duty to snid Stewart or Nn fraud of said 
Stewart’s or the plaintiff’s rights he has acquired or possessed him- 
lo s = ~ att Hane he has ever ac- 


f of any property belonging to said Stew- 


self of property belonging 
quired or possessed himself 
art of very great value beyond the consideration by the defendant 
paid thi retor, or that le has ever ont to hold any such property 
absolutely or wanert any liability to account to the plaintiff as such 
obligor On, Salad | hond LO cle fendant, or that he claims LO enforee the 
said bond or the mortgage on property in Erie county mentioned 
in the complaint without’ making allowance for any and all prop- 
erty which may have been acquired by him in Monroe county upon 
the liability outstanding against him on said undertaking, or that 
he has acquired any property upon sald liability or suaiend any 
payments thereon which have not been fully and duly applied 
and credited thereon, or that he has by any means, dire ctly or indi- 
rectly, diverted any of the property covered by said mortgages to 
him from the lien or security thereof or consented to any such di- 
version. 
73 Defendant denies that any injury or damage will accrue to 
the plaintiff herein unless the defendant is restrained by the 
Injunction of this court from prosecuting the said actions mentioned 
in the complaint or is compelled by the Judgment of this court to 
account In this action for any property acquired by him. 
Defend: int further alleges th: at prior to the sale of the : said real es- 
tate by virtue of the said execution issue upon said bank judgment 


the said Nelson P. Stewart and wife conve ved, by warranty deed, all 
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their right, title, and interest to most of the real estate in Monroe 
county covered by said mortgage of defendant, and which was sold 
on the said execution, and which, as defendant is informed and be- 
lieves and alleges, was at the time of said sale and up to the time of 
the redemption by Daniel W. Powers owned by one Sanger, of Michi- 
gan, and the balance, which was redeemed by said Powers, was 
worth a few hundred dollars over the amount paid on such redemp- 
tion, but not enough, as defendant is informed and _ believes, to pay 
in full the judgments which said Powers then held against said 
Stewart, and which were liens on said real estate. 

Defendant admits that Dehon recovered a judgment against hin 
upon his undertaking for the amount stated in the said complaint, 
but he denies that it was recovered by arrangement, but, on the con- 
trary, he alleges that it was recovered by course of action and after 
notice given to said Stewart of the pendency of said action, which 
notice was given at the commencement of said action. 

Defendant, further answering, alleges, on information and belief, 
that the said plaintiff herein directed and controlled the sale of 
said real estate under the said Madison County Bank judgment, and 
particularly directed in respect to the order and circumstances of 
said sale, and that said sale was made at his request and by his spe- 
cific direction. 

’ Defendant states, on information and belief, that the plain- 

74 tiff had the same means of proving the facts alleged in the 

complaint herein in his defences to the actions on the bond 

and on the mortgage on property in Erie County, which are men- 

tioned in his complaint, as he can have to prove said facts in this 
action. 

Second. For his second defence to the amended complaint herein 
the defendant Craig states that he has commenced an action in this 
court in Erie county for the foreclosure of said mortgage upon the 
said premises in said county, and has made the plaintiff herein 
a defendant in that action; that the plaintiff herein has answered 
the complaint in said action, and the said action is at issue undeter- 
mined, and said defendant herein therefore admits the same. Said 
defendant alleges that said action was pending when this action was 
commenced, and that in his said answer in that action the plaintiff 
herein has set up and claims as a good and valid defence that said 
Craig holds secarity for the lability incurred by him on behalf of 
the said Stewart referred to in the complaint besides and other than 
the said mortgage toa large amount, and of more than sufficient 
value to indemnify and save him harmless from such liability with- 
out resort to the premises covered by said mortgage, and that he 
should be compelled to resort to and exhaust such other security be- 
fore proceeding upon his said mortgage, which are allegations cov- 
ering the same matters for which this action is brought. The plain- 
tiff herein, as a second defence to the complaint in said action, set 
up and alleged a prior mortgage to him upon said premises covered 
by said mortgage to said Craig as security to him, said Litchfield, 
for $10,000 and over; that said answer was served before the com- 
mencement of this action. - 
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Third. For his third defence to the amended complaint herein the 
suid defendant Craig states that he has commenced an action in the 
supreme court of this State, in the county of Monroe, upon the said 
bond so given by the plaintiff and said Stewart and Johnson, on 

which he claims to recover of the plaintiff herein the sum of 
70 $5,000, the full penalty of said bond, and defendant therefore 

admits the same, and states that the plaintiff herein answered 
the complaint in said action before the commencement of this action, 
and in his answer the plaintiff herein set up and claimed as a good 
and valid defence in said action the same matters for which this 
action is brought,and on trial thereof was allowed to and did intro- 
duce proofs in respect of all the allegations contained in the com- 
plaint herein; in which said action Hon. Addison Gardiner was 
duly appointed a sole referee to hear and determine the same by an 
order of this court, and the said referee has made his report, in which 
he has found as facts the contrary and opposite of the allegations in 
said answer in said action, which report was on the fifth day of 
December, 1863, duly filed in the Monroe county clerk’s office; and 
thie plaintiff in that action, John Craig, has recovered against the 
defendant therein, Elisha C. Litchfield, a judgment on the merits 
thereof for $5,000 damages and $179.69 costs and disbursements, 
which judgment was entered in said clerk’s office on said fifth day 
of December, 1863, and the judgment-roll in said action was filed 
in said office on said day; all of which will more fully appear by : 
reference to said judgment-roll, which said judgment still remains in 
full force and effect, and the defendant insists that the same is a bar 
to this action. 

OSCAR CRAIG, 
Alt’y for Def't, John Craig. 
76 Monroe County and | _.. 
City of Rochester, {°° 

John Craig, being duly sworn, says he is one of the defendants in 
above-entitled action and the defendant who makes the foregoing 
answer; that the foregoing answer is true to his own knowledge, 
except as to the matters thereii stated on information and _ belief, 
and as to those matters he believes it to be true. 


JOHN CRAIG. 
Subseribed and sworn to before me this 9th day of December, 1865. 
A. VAN INGEN, 
( ‘ommission r of De eds. 
(Rev. stamp, 5 cents.) 
, Exarpit “16.” 


Supreme Court. 


Evisua C. LITCHFIELD 
ag st 
Joun Craig, Danret W. Powers, and GeorGce K. JoHNnson. 


Daniel W. Powers, one of the defendants above named, for sepa- 
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rate answer to the amended complaint in the above-entitled action, 
by O. M. Benedict, his attorney, says that he is informed and be- 
lieves it to be true that Theodore Dehon recovered a judgment in 
the supreme court of the State of New York against Nelson P. 
Stewart, as set forth and alleged in said complaint, and he therefore 
admits the same. He is informed also that said Stewart appealed 

from said judgment to the general term of said supreme 
77 court, and that to stay proceedings upon said judgment an 

undertaking was executed on behalf of said Stewart, with 
said John Craig and Joseph Farley as sureties, and he therefore 
admits the same, and also that the sureties were excepted to by the 
appellee Delon, and that said sureties justified and were approved, 
but on information and belief he alleges that said Craig and Farley 
refused to justify as such sureties until the execution of the bond of 
said Stewart, Litchfield, and pase as hereinafter mentioned and 
set forth. 

And this defendant, further answering, saith that he is informed 
and believes it to be true that said Craig took security from said 
Siewart, as in said complaint alleged, as his indemnity for signing 
said undertaking and procuring said Farley also to sign the same, 
and he admits the same. 

Defendant, upon information and belief, denies that said Stewart 
paid said Craig one thousand dollars for so furnishing sureties, but 
he, upon like information and belief, alleges that said Stewart au- 
thorized said C raig to appropriate one thousand dollars of the rents 
of Congress Hall which he might receive to the payment thereof, 
and that said Craig has received more than sufficient to pay the said 
$1,000. : 

Defendant, upon information and belief, denies that said Craig 
and Farley neglected or refused to justify as sureties on the under- 
taking to the court of appeals, and upon information and belief he 
denies that either said Craig or said Farley were requested to jus- 
tify or to attend for that purpose, or were in any manner notified or 
required so to do, and alleges that said Stewart concluded to and did 
abandon said appeal. 

Defendant says that he is informed and believes that atthe time of 
the execution by said Stewart to said Craig of the mortgage, «c., for 
his indemnity for the execution by him and said Farley of the said 
undertaking on appeal in the Delion case, there was a judgment dock- 

eted in Monroe county in favor of the trustees of the Madison 
78 County Bank against said Nelson P. Stewart for the sum 

stated in said complaint, which was a lien upon the said real 
estate covered by the mortgage of said Stewart to said Craig, and he 
therefore admits the same. 

Upon information and belief he states and alleges that at the 
time said Craig became surety for said Stewart upon said appeal, 
and at the time he took said mortgage aforesaid, said Stewart 
made to said Craig a statement of the condition of said real estate 
in respect to title and incumbrances, upon which said Craig relied, 
and that said Stewart did not inform said Craig of the Madison 
County Bank judgment, and said Craig was at that time uninformed 
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and ignorant of said judgment, and that afterwards, and before jus- 
tification of sureties after exception, said Craig was informed of said 


judgment, and that the same was a lien prior to his said mortgage. 


He therefore refused to justify as such surety until such judgment 
lien should be removed or he was fully protected against the same; 
that thereupon and to induce and procure such justification and to 
protect said Craig said Stewart caused to be delivered to said Craig 
the bond referred Lo in said complaint, bearing date June Ist, 1860, 
which is in the words and figures following, to wit: 

Know all men by these presents that we, Nelson P. Stewart, of 
Detroit, Michigan, and Elisha C. Litehfield, of Cazenovia, Madison 
county, New York, are held and firmly bound to John Craig, of 
Rochester, N. Y.,in the penal sum of five thousand dollars; for 
which, well and truly to be paid to the said John Craig, his execu- 
tors, administrators, and assigns, we bind ourselves jointly and sev- 
erally and our respective heirs, executors, and administrators firmly 
by these presents. Sealed with our seals and dated at Detroit on 
the first day of June, one thousand eight hundred and sixty. The 
consideration of this obligation 1s as follows: 

“Whereas Theodore Dehon, of New York, did heretofore 
79 recover against said Nelson P. Stewart a judgment in the 
supreme court of the State of New York for the first judicial 
circuit for the sum of ten thousand dollars and upwards (as refer- 
ence to the record whereof will more fully appear, that being the only 
judgment in said court of said Dehon against said Stewart); and 
whereas said Stewart did appeal from said judgment to the general 
term of said supreme court, which appeal is still pending and un- 
decided, and did give an undertaking on said appeal to stay execu- 
tion on said judgment; and whereas the above John Craig did, on 
said Stewart’s request, become security on said undertaking (together 
with Joseph Farley); and whereas, for the indemnification of said 
Jolin Craig, said Stewart did heretofore mortgage to said John Craig 
certain real estate situated in Erie county and in Monroe county, 
New York ; and whereas on a portion of said premises so mortgaged 
to said Craig by said Stewart the Madison County Bank or the 
trustees thereof have caused a levy to be made by virtue of an exe- 
cution issued upon a judgment against said Stewart in favor of said 
bank or said trustees in the supreme court of New York for thesum 
of two thousand five hundered dollars and interest and costs: 

Now, if said Stewart and said Johnson and said Litchfield or 
either of them shall, before the sale, by virtue of any process issued 
upon or through said judgment of said Madison County Bank or 
its trustees, of any portion of the premises so mortgaged by said 
Stewart to said Craig, discharge said premises from such process and 
from lien upon said judgment and render and keep said property 
so mortgaged free therefrom, and shall in all respects fully and en- 
tirely free and relieve said property so mortgaged to said Craig 
from the lien of said judgment and fully preserve and keep unim- 
paired the security of said mortgage to said Craig from and against 
the lien and operation of said judgment, so that his security shall not 
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thereby be lessened or impaired, then this obligation to be void; 
otherwise to remain in full force and effect. 
80 NELSON P. STEWART. i Ss. | 
GEO. K. JOHNSON. [- 
ELISHA C. LITCHFIELD.” [t. s. 


Signed and sealed in presence of— 


FRANK S. STEWART. 


And that after the delivery of said bonds to him, at the request 
of said Stewart, said Craig and Farley justified as sureties, relying 
upon said bond. 

And defendant, upon information and belief, denies that said bond 
was executed gratuitously and without consideration; but, on the 
contrary, this defendant alleges, upon information and _ belief, that 
said bond was executed upon good and sufficient consideration. 

The defendant denies that the sale on the Madison County Bank 
judgment took place about the 12th of January, 1861, and alleges 
that said sale by virtue of said judgment took place on or about 
the 17th day of December, A. D. 1860. 

Defendant admits that he recovered a judgment against Nelson 
P. Stewart for the sum of $1,481.78, as in said complaint alleged, 
but he denies that said Stewart paid, arranged, or settled the same 
with this defendant. On the contrary, he alleges that O. M. Bene- 
dict paid to this defendant the amount of said judgment and took 
an assignment thereof from this defendant, and defendant has no 
knowledge or information nor does he believe the said assignment 
was for the benefit of said Stewart; that he understood from both 
Stewart and Benedict that it was assigned tosaid Benedict to be held 
for the amount as security to said Benedict. 

Defendant admits that said Stewart had some real estate in Mon- 
roe county not included in said Craig’s mortgage, but upon in- 
formation and belief he denies that it was sufficient to pay the said 
Madison County Bank judgment. Upon like information and belief 
he denies that said Craig knew the situation of said Stewart, or that 
he formed the design of getting possession of said Stewart’s prop- 
erty without paying any consideration therefor, or the design of 
getting possession thereof in any manner or for any purpose what- 

ever. 
81 Defendant denies that he or said Craig, to this defendant’s 

knowledge, had been largely or at all-interested with said Nel- 
son P. Stewart in property in said Monroe county or elsewhere, or that 
he, defendant, or said Craig, to his knowledge, had been acting for said 
Stewart in respect to any property in Monroe county or elsewhere, 
and what the public supposed in respect thereto this defendant is 
entirely ignorant, never having heard anything about it one way or 
the other. 

And this defendant denies that said Craig, in pursuance of such 
alleged design or otherwise, procured said Benedict to reassign to 
this defendant the said judgment, nor did said Craig, to the knowl- 
edge of this defendant, in any manner procure such reassignment ; 
but said judgment was reassigned at the request of this defendant 
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and to enable this defendant to redeem real estate sold under the 
Madison County Bank judgment, and for no other or different pur- 
pose; and defendant denies that it was so reassigned in fraud of 
the rights of said Stewart or by said Benédict in violation of his 
duty to said Stewart. 

This defendant denies that there was at any time or under any 
circumstances any arrangement between said John Craig and this 
defendant in respect to the sale of said Stewart’s property under and 
by virtue of the Madison County Bank judgment, nor was there 
ever even a conversation in respect to any arrangement in respect 
to said sale; that this defendant did not attend said sale, nor did he 
take any interest therein, nor did he in any manner, directly or in- 
directly, direct or even suggest as to how, where, or in what manner 
the sale should be conducted or take place, nor anything in respect 
thereto, and what the persons attending such sale or what the 
public supposed in respect to said Benedict defendant has no knowl- 
edge or information sufhcient to form a belief. 

This defendant is informed and believes and upon such informa- 

tion and belief he alleges that said sale was made under the 
$2 direction and control of plaintiff in all its details as to what 

should be sold and suggesting or directing as to amount of 
bids on parcels to be sold. 

This defendant denies that said Craig paid the amounts of the 
said Madison County Bank judgment and redeemed the real estate 
held by virtue thereof, or that said Craig in any manner redeemed 
or attempted so to redeem, or that the redemption was made by him 
in the name of this defendant, nor was it made for the use of said 
Craig. 

And this defendant denies that the judgment by virtue of, which 
such redemption was made was fraudulent or colorable, or that the 
redemption was fraudulent or colorable in anywise; and this de- 
fendant denies that said Craig took, by virtue of such redemption, 
any title or interest in said premises or any part thereof; and de- 
fendant states and alleges that prior to the sale of the said real estate 
by virtue of the execution issued upon the said bank judgment the 
said Nelson P. Stewart and wife conveyed by warranty deed all their 
right, title, and interest to a part of the real estate in Monroe county 
covered by the mortgage of said Craig, and which was sold on the 
said execution, and which, as defendant is informed and believes 
and alleges, was at the time of said sale and up to the time of the 
redemption by this defendant owned by one Sanger, of Michigan, 
and the balance, which was redeemed by defendant, was worth a 
few hundred dollars over the amount paid on such redemption, but 
not enough to pay in full the judgments which defendant then held 
against said Stewart and which were liens on such real estate. De- 
fendant admits that Dehon recovered judgment against said Craig 
upon his undertaking for the amount stated in said complaint, but 
upon information and belief he denies that it was recovered by ar- 
rangement. On the contrary, on information and belief, he alleges 
that it was recovered by due course of action and after notice given 
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to said Stewart of the pendency of said action. Defetidaut 
83 denies that he took the assignment of said judgment or made 

the redemption for the benefit of said Craig, but, on the con- 
trary, he alleges that he took and made the same on his own ac- 
count; that he made the redemption and took the assignment of 
said judgment, paying his own money, doing so without any request 
on the part of said Craig, and he denies that he holds the same to 
the use of the said Craig. 

And the defendant, further answering, alleges, on information 
and belief, that the said plaintiff herein directed and controlled the 
sale of said real estate under the said Madison County Bank judg- 
ment, and particularly directed in respect to the order and cireum- 
stances of such a sale, and that such sale was made at his request 
and by his specific direction and in such a manner as to make it 
necessary for the sheriff to sell all of Stewart’s real estate in Monroe 
county, and defendant is informed and believes that a small bal- 
ance of said judgment yet remains unsatisfied. 

O. M. BENEDICT, 
Attorney for Defendant Powers. 


Monroe Country, 88: 

Daniel W. Powers, one of the above-named defendants, being duly 
sworn, says that he has read the foregoing answer and knows its 
contents; that the same is true of his own knowledge except as to 
those matters stated on information and belief, and as to those mat- 
ters he believes it to be true. 

D. W. POWERS. 

Subscribed and sworn this 9th day Dee., A. D. 1863, before me— 

: A. VAN INGEN, 
Commissioner of Deeds. 
(Stamped.) 


84 “ EXxHisit 19.” 


Supreme Court. 


Henry Ten Eyck, Plaintiff, — ) 
ag’st ; 
JOHN CraiGc and Enisna C. Lircuriecp, Defendants. { 


Place of trial, county of Monroe. 


The plaintiff, for an amended complaint, complains of the above- 
named defendants and states— 

That one Nelson P. Stewart, since deceased, on or about the first 
day of January, 1859, became seized in fee simple of certain prem- 
ises in the city of Rochester, in the county of Monroe and in the 
State of New York, the same being adapted for and used as a hotel, 
known as Congress Hall, under and by virtue of a deed of convey- 
ance thereof, made and executed by Silas D. Walbridge and wife 
and bearing date the first day of January. 1859, and recorded the 
tenth day of said month in the office of the clerk of the said county 
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of Monroe, which premises are more particularly deseribed as fol- 
lows: All that tract or parcel of land situate in the city of Roch- 
ester, county of Monroe and State of New York, and described as 
follows: Beginning at the intersection of the west line of Mill street 
with Railroad avenue and running thence westerly on the south 
line of said avenue one hundred feet; thence southerly on the 
line parallel to the west line of said Mill street one hundred 
feet; ‘thence easterly on a line parallel with the south line 

of Railroad avenue to Mill street; thence northerly 
85 on the same west line of Mill street Lo the place of beginning; 

that such conveyance was made subject to the extent of the 
amount due thereon to a mortgage given by John Craig, one of the 
defendants, and Silas D. Walbridge to Lewis Brooks and Asa Sprague, 
dated January 1, 1853, and recorded on the tenth day of said month 
in said clerk’s office,in Liber 63 of Mortgages, at page 579, for $22,000, 
which has been reduced by payments, so that at the date of the de- 
livery and record of said deed the amount due thereon did not ex- 
ceed the sum of $6,000, or thereabouts,and also subject to the extent 
of the amount due thereon to a certain other mortgage given by the 
suid Silas D. Walbridge to the defendant Craig, dated August 1, 
1853, and recorded on the 29th day of said month in said clerk’s of- 
fice, in Liber 58 of Mortgages, at page 281, for $8,000, which had been 
reduced by payments, so that at the date of delivery and record of 
said deed the amount due thereon did not exceed the sum of $6,000. 

That on or about the 23d of April, 1860, the said Stewart, then 
being so seized of said premises subject to said mortgages to the ex- 
tent aforesaid, executed and delivered to the defendant Craig a 
mortgage upon the foregoing-described premises and certain other 
real estate situate in Genesee and Erie counties, in this State, to In- 
demnify him, said Craig, against the liability he had assumed or 
was then about to assume for said Stewart on becoming one of said 
Stewart’s sureties in an undertaking given by said Stewart on an 
appeal to the court of appeals brought by him in a suit pending in 
the supreme court of said State between himself as defendant and ap- 
pellant against Maria L. Dehon, executrix of the last will and testa- 
ment of Theodore Dehon, deceased, as plaintiff and respondent, from 
a judgment entered in said cause against him, said Stewart, on the 
26th day of February, 1862, on direction of the general term of said: 
supreme court affirming a judgment rendered against him, said 

Stewart, in said court on the 24th day of October, 1859, for 
86 the sum of $1,018.83, with costs, which mortgage was re- 

corded on the 24th day of April, 1860, in said Monroe county 
clerk’s office, in Liber 97 of Mortgages, at page 290, in the execution 
of which mortgage Mary A., wife of said Stewart, joined. 

That the said Stewart and wife, on the 27th day of April, 1860, 
executed a deed of said premises, subject to the first two mortgages 
hereiubefore described, to the extent aforesaid, to Henry K. Sanger, 
the payment of the amount due on said mortgages being assumed 
by the said Sanger by deed bearing date the 27th day of April, 1860, 
und containing full covenants of warranty of Utle except as to the 
mortgage debt assumed and recorded on the first day of May, 1860, 
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in the said county clerk’s office, in Liber 157 of Deeds, at page 115, 
which two mortgages were then and now are held and owned by the 
defendant Craig. 

That soon after the conveyance aforesaid to said Sanger and _ be- 
fore the death of said Sanger the said Nelson P. Stewart died, leav- 
ing the said Mary Ann Stewart, his widow, surviving him, who still 
lives and resides in Detroit, in the State of Michigan, at the time of 
the commencement of this suit and of the amendment of complaint. 

That said Sanger has departed this life since the conveyance to 
him last above mentioned, leaving a last will and testament wherein 
and whereby he devised all his estate, both real and personal, in- 
cluding his rights in the foregoing-described property, to his wile, 
Caroline Sanger. 

That said will was duly proved as a will of real estate, and that 
the said Caroline Sanger, prior to the 16th of April 1867, conveyed 
the said property to the plaintiff in this action by deed duly exe- 
cuted and recorded in the office of the clerk of said county of Mon- 
roe on the 16th day of April, 1867. 

That the said Stewart, at the said time he executed and delivered 
to said Craig said indemnity mortgage, or since that time, also exe- 

cuted and delivered to him a chattel mortgage on the furni- 
87 ture in Congress Hall as security for his liability as surety 

on said undertaking, and at the same time authorized him 
by an apt and proper instrument in writing therefor to hold posses- 
siun of said premises and property and receive the rents and profits 
thereof, and allow the same to accumulate in his hands as a fund 
for his further protection against said liability, and to apply the 
same to the liquidation of any loss that might accrue thereby, and 
that thereupon and by virtue and in pursuance thereof he, said 
Craig, took possession of said premises und property as tenant of 
said Stewart under and by virtue of the writing last aforesaid, and 
with the right also of mortgagee in possession under the mortgages 
held and owned by him as aforesaid, and has thence hitherto, as 
plaintiff is informed and believes, by the authority aforesaid, col- 
lected and received the rents, issues, and profits thereof, and that 
since the execution of said mortgage said Craig has received other 
moneys and property belonging to said Stewart, which should be 
applied in payment and discharge of the said liability of the said 
Stewart to said Craig, hereinafter stated, as the plaintiff is informed 
and believes, the particulars of which the plaintiff is unable to 
state, but which on the accounting hereinafter prayed will more fully 
appear. 

That the defendant Craig, by reason of having become security 
on said undertaking, became liable to pay the judgment against the 
said Stewart therein mentioned, and paid a considerable sum in the 
discharge of said liability. 

That at the time of the execution of said indemnity mortgage by 
said Stewart to said defendant Craig the defendant Litchfield exe- 
cuted a bond, at the request and on behalf of said Stewart, to said 
Craig in the penalty of $5,000, conditioned that the obligees in said 
bond named should protect certain property therein named and on 
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which said defendant Craig had a lien as said security against his 
liability as surety on said undertaking from the lien of a certain 

judgment against said Stewart also therein specified, upon 
88 which said bond the defendant Craig, on the fifth day of De- 

cember, 1863, moved a judgment against the defendant Litch- 
field upon said bond for the sum of $5,179.69, the amount of the 
penalty thereof, and the costs of the suit, which judgment the de- 
fendant Litchfield has fully paid and satisfied to the defendant 
Craig, and that by means thereof he, said Craig, has received the 
sum of $5,000 and interest thereon from the date of the recovery 
of said judgment properly applicable upon the amount he became 
liable to and did pay in discharge of his liability as surety on 
said undertaking hereinbefore referred to as hereinafter mentioned. 

That the said Craig foreclosed the said indemnity mortgage in 
respect to tle premises in Genesee and Erie counties covered thereby, 
and sold the same and realized therefrom a large sum of money, 
and more than sufficient, with the moneys realized by the said Craig 
from other securities received from said Stewart as indemnity against 
said liability on said bond, to indemnify himself against and reim- 
burse himself for the moneys so paid by him in discharge of his 
said liability as surety as aforesaid, and froin the rents, issues, and 
profits of the Congress Hall property so received as aforesaid he 
has realized a sum sufficient to keep down the interest on the amount 
dugon the mortgages, subject to the payment of which the property 
was conveyed by said Stewart to said. Sanger, as hereinbefore men- 
tioned, and to satisfy a large portion of the principal thereof remain- 
ing due and unpaid thereon. 

That by reason of the aforesaid payment by him to the defendant 
Craig the said defendant Litchfield claims a right of subrogation 
to the securities held by the defendant Craig as an indemnity against 
his liabilities as such surety in said undertaking, and to enforce said 
securities for his own benefit to the extent of the aforesaid sum paid 
by him to the defendant Craig and the interest thereon, as against 
the plaintiff’s right to redeem, hereinafter claimed and _ set 

forth. 
$Y That the plaintiff claims and insists that he is entitled to 

redeem the said Congress Hall property upon payment of 
what shall be found due to said Craig on the accounting herein 
prayed, or to the defendants Craig and Litchfield, if it shall appear 
that said Litchfield has the interest he claims in the defendant 
Craig’s securities or any other interest in the premises, which pay- 
ments this plaintiff is ready and willing to make when the amounts 
due are ascertained and liquidated, and upon such payment the 
plaintiff claims and insists the defendant Craig shall discharge all 
his liens on said Congress Hall property and deliver over to plain- 
tiff possession of said property and discharge from all incumbrances 
thereon. 

Whereupon the plaintiff demands judgment in this action as fol- 
lows: That the defendant Craig account with the plaintiff for all the 


moneys received or collected upon or by virtue of the aforesaid se- 


curities received by him from said Stewart on account of his said 
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liability as surety for him, as hereinbefore mentioned, and any other 
securities held by him as indemnity as aforesaid, or for or on ac- 
count of said mortgage, debts, or otherwise which are not herein 
enumerated. 

That the defendant Litchfield interplead with the defendant 
Craig in this suit and establish — of subrogation, as claimed by him, 
or that the plaintiff may have the benefit of the defendant Litch- 
field’s aforesaid payment to him as against him, the defendant Craig, 
and that the defendant Craig account for the same as payment to 
him in like manner as if the same had been repaid to him by said 
Stewart, and that the defendant Litchfield be barred of any right of 
subrogation to the benefit of the sureties of the defendant Craig as 
against this plaintiff. 

Also that upon payment of the amounts found upon an _ ac- 
counting to be due to him by reason of the aforesaid payment by 
him in discharge of his liability as aforesaid or upon the mortgages 

hereinbefore mentioned held by him, the defendant Craig 
90 may be adjudged and decreed to render up tothe plaintiff the 
possession of the said Congress Hall property and discharge 
the mortgages thereon of record, so that as to the defendant Craig 
the title and possession of the property aforesaid shall be made com- 
plete and perfect. 
J. MASON, 
Plaintiff’s Attorney, Hamilton, N. Y. 


STATE OF New York, { 
County of Monroe. | 
Henry Ten Eyck, being duly sworn, says that he is the plaintiff 
in this action, and the foregoing complaint is true to the knowledge 
of deponent, except as to matters on information and belief, and as 
to those matters he believes it to be true. 
H. TEN EYCK. 


Sworn to before me this 8th day of November, 1867. 
Bb. T. CLARKE, 
Notary Public for Madison County. 


Exuipit “ 20.” 
Supreme Court, County of Monroe. 
Henry Ten Eyck, Plaintiff, 


ag’ st 
JoHN CraiG, Impleaded with Etisua C. Litcurietp, Defendant. 


The defendant, John Craig, answers the complaint herein and re- 
spectfully shows to this court— 

That he admits that said Nelson P. Stewart was at some 

91 period in his lifetime seized in fee of the premises in said 

complaint particularly described, and that he was so seized 

at the time stated in suid complaint. He admits that said Stewart 
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became so seized by virtue of a conveyance in fee from said Wal- 
bridge, and that the same was made subject to the mortgage de- 
scribed in said complaint or to so much thereof as is in said com- 
plaint stated to have been due theron. 

But he further saith, upon information and belief, that at the time 
of the conveyance aforesaid by said Walbridge to said Stewart the 
said Stewart, in order to secure to said Walbridge the payment of 
seven thousand dollars, part of the purchase price thereof, executed 
and delivered to said Walbridge his bond in the penal sum of four- 
teen thousand dollars, conditioned for the payment of said sum of 
seven thousand dollars, with interest, in five equal annual pay- 
ments from the date thereof, with interest annually, and gave to 
said Walbridge to secure the payment of said bond a mortgage upon 
said premises dated January Ist, 1859,and having the same condi- 
tion as in said bond stated and above set forth, which mortgage was 
afterwards duly recorded in the office of the clerk of Monroe county, 
in Liber No. 91 of Mortgages, at page 389, on the 10th day of Janu- 
ary, 1859. 

And this defendant further saith that said last-mentioned mort- 
gage was, on the 29th day of January, 1859, for a full and valuable 
consideration, duly sold and assigned by said Walbridge to this de- 
fendant, and he has since continued to be and now is the owner 
thereof. 

And he further saith that the interest due upon said bond and 
mortgage up to March 17th, 1862, has been paid, but no more of 
the interest nor any of the principal sum has at any time been paid ; 
and this defendant admits the execution of a mortgage by Nelson 
P. Stewart and , wife to him, dated April 25d, 1860, upon certain 
premises in Erie county and upon the premises particularly de- 
scribed in the complaint herein, but which mortgage did not em- 

brace any lands in Genesee county, and he admits that such 
92 mortgage was given to indemnify him as surety upon an 

undertaking given upon appeal by said Stewart; and this 
defendant is informed and believes that the action referred to in 
said complaint was one in which said Dehon was plaintiff and said 
Stewart defendant; but this defendant refers to the said mortgage 
on record, as in said complaint stated, for a more particular state- 
ment of the terms thereof. 

And the defendant further saith, as to the alleged conveyance to 
said Henry K. Sanger by said Nelson P. Stewart and wife and the 
terms and conditions thereof, and as to the undertakings and agree- 
ments therein on the partof said Sanger, this defendant has no knowl- 
edge or information sufficient to form a belief; but this defendant denies 
that he did, at the alleged time of said conveyance, hold said mort- 
gage before executed by said Walbridge and this defendant to said 
Brooks and Sprague, but he admits that he is now the owner and 
holder of said mortgage, and that he has at all times been and now 
is the owner and holder of the said other mortgage described in said 
complaint as executed by said Walbridge to this defendant, and 
dated August Ist 1853. 

And this defendant, upon information and belief, admits that at 
9—147 
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some time (but when this defendant does not know) the said Nelson 
P. Stewart died, leaving thesaid Mary Ann Stewart, his widow, sur- 
viving him, but whether she now lives or whether she was alive at 
the time of the commencement of this action or at the time of 
the amendment of the said complaint, and, if alive, where she at 
either of said periods resided or where she now resides, this cefend- 
ant doth not know and has not knowledge or information thereof 
sufficient to form a belief. 

And this defendant further saith that he hath no knowledge or 
information sufficient to form a belief as to whether the said Sanger 
has at any time departed this life, nor whether he left a last will and 
testament, nor whether he devised all or any of his estate, whether 

real or personal or both, or his rights, if any he had, in the 
93 property in said complaint described or referred to, to his 

wife, Caroline Sanger, nor whether the said will, if any was 
made, was ever proved asa will of real estate or otherwise, nor 
whether she, the said Caroline Sanger, at any time in said complaint 
stated or at any other, conveyed the said premises to the plaintiff 
herein, nor whether the said deed from her, if any, was recorded. 

And this defendant denies that at any time the said Stewart exe- 


cuted and delivered to him the mortgage of indemnity in said com- 


plaint and in the answer above referred to, or at any other time the 
said Stewart executed and delivered to him a chattel mortgage on 
the furniture in “Congress Hall” or upon any other property as 
security against his liability as surety upon such undertaking. 

And this defendant denies that the said Stewart at the time In 
said complaint stated or at any other time, by an instrument in 
writing or otherwise, authorized him to hold possession of said 
premises and to receive the rents and profits thereof, as stated in said 
complaint or otherwise, except as hereinafter stated and set forth, 
and he denies that he at any time took possession of said premises 
or property as mortgagee, in possession or otherwise, under the mort- 
gages 1n said complaint stated or any or either of them or as tenant 
of said Stewart, under or by virtue of the writing in said complaint 
stated or otherwise. 

And this defendant denies that by the authority in said complaint 
stated he collected or received the rents, issues, and profits thereof, 
and he denies that since the execution of said mortgage he has re- 
ceived other or any moneys or property belonging to said Stewart 
which should be applied in payment or discharge of the said lia- 
bility of the said Stewart to this defendant, except as in this answer 
stated and set forth. 

And this defendant further saith that having executed the under- 
taking referred to in said complaint, at the request of said Stewart, 

the suid Stewart, in pursuance of his promise to that effect, 
94 executed and delivered to him an instrument in writing, of 

which a copy is hereto annexed, marked “A,” and to which 
this defendant refers as a part of his answer herein. 

This defendant admits that he became liable upon his undertak- 
ing so given upon the appeal by said Stewart, and was obliged to 
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and did pay thereon the sum of $12,301.24 on the 7th day of Au- 
gust, 1862. 

And this defendant admits that the defendant Litchfield executed 
a bond in the penalty and with the condition in said complaint 
stated; but he denies that it was executed at the time therein stated, 
and avers that it was executed by said Stewart, Litchfield, and John- 
son as obligors, and delivered to him on or about the first day of 
June, 1860, on which day it bears date. 

And he also admits that this defendant instituted an action upon 
said bond against the said Litehfield, and such proceedings were 
had that this defendant, by the consideration and judgment of this 
court, recovered judgment against said Litchfield for the sum of 
$5,179.69, as stated in said complaint, and the same was afterwards 
paid by sald Litchfield. 

And this defendant further saith he admits that he foreclosed said 
indemnity mortgage in respect to the premises therein described, 
situated in Erie county, and did realize therefrom a large sum of 
money, viz., the sum of twenty-six hundred and fifteen dollars and 
eighty-five cents, but he denies that the same was sufficient to in- 
demnify himself against or to reimburse himself for all the moneys 
so paid by him in discharge of his said liability as surety aforesaid ; 
but, on the contrary, the defendant shows that after applying all 
moneys applicable thereto, including the moneys paid by said 
i Litchfield and realized on syeh foreclosure as aforesaid; there is due 


: to him for and on account of such moneys so paid a balance of three 
tliousand four hundred and thirteen dollars and fifty-nine cents, 
‘ with interest from December Ist, 1864. 
And this defendant further denies that he has received or 
VO realized from the rents, issues, or profits of said premises or 
from any other source a sum sufficient to keep down the in- 
terest upon the mortgages in said complaint mentioned, nor has he 
received any applicable thereto or by virtue of any assignment of 
the same from said Stewart since March 17th, 1862, up to which 


time said interest was duly paid and canceled; and he denies that 

any amount whatever has been paid or money realized with which 

to pay any portion of the principal so due and unpaid upon said 

mortgage at the time of the conveyance of said premises to said 
Sanger, as stated in said complaint. 

’ This defendant further saith that the said plaintiff is not entitled 

to redeem said property, nor is the defendant liable to account to 

j said plaintiff for any moneys received by him nor for any securities 

} which he received from said Stewart, as stated in said complaint, or 

otherwise. 

And this defendant further saith, upon information and belief, 

that on or about the 26th day of October, 1859, and while the said 

i Stewart was the owner of said premises, one William M. Burr and 

others, by the consideration and judgment of this court, recovered a 

| judgment for upwards of two thousand dollars against the said Nel- 

rf : son P. Stewart, which judgment was duly docketed in the office of 


the clerk of the county of Monroe, so as to become a lien upon and 
[ the same did become a lien upon the premises in said complaint 


! 
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described ; that for the enforcement of such judgment an execution 
was duly issued out of said court to the sheriff of Monroe county, in 
the usual form, authorizing in default of personal property the sale 
of the real estate of the said defendant, Nelson P. Stewart, which he 
had on the day last aforesaid ; that by virtue of said execution the said 
sheriff of Monroe county did, on the 17th day of December, 1860, 
duly sell in the manner prescribed by law the premises described 
in said complaint to this defendant; that thereafter one Daniel W. 
Powers, a junior judgment creditor of said Stewart, did within fif- 

teen months after said sale, in the manner and within the 
96 time prescribed by law, redeem said premises, the same not 

having been redeemed by said Stewart; and on the 21st day 
of March, 1862, the said sheriff, in pursuance of the statute in such 
cases made and provided, did, by deed duly executed, convey the 
said premises to Daniel W. Powers, which deed bears date March 
21st, 1862, and was by said sheriff duly acknowledged so as to en- 
title the same to be recorded as a conveyance of the real estate, 
and the same was afterwards and on the 25th day of Mareh, 1862, 
at the request of said Powers, duly recorded in the office of the 
clerk of Monroe county, in Liber 168 of Deeds, at page 404, to which 
deed or the record thereof this defendant, for greater certainty, 
refers. 

And this defendant, further answering, saith that thereafter and 
on or about the 9th day of May, 1864, the said Daniel W. Pow- 
ers, by deed dated on that day and by him duly executed and de- 
livered for a full and valuable consideration to him paid, conveyed 
the said premises in fee to this defendant, which deed was duly 
acknowledged on the 9th day of May, 1864, so as to be entitled to 
record, and on the same day was duly recorded as a deed of real 
estate on the 9th day of February, 1867, in the office of the clerk of 
Monroe county, in Liber 208 of Deeds, at page 340; of all of which 
the defendant had notice at the time he took his alleged deed from 
said Caroline. 

And he further saith that the plaintiff hath no right, title, or in- 
terest in said property or premises or any partthereof, but that he, 
this defendant, now is and since the conveyance to him of the same 
by said Powers as aforesaid has been at all times the owner in fee 
of the same. 

Second. And for a second and further and different defence to 
the matter in said complaint alleged this defendant, craving the 
same benefit from the denials in the foregoing defence contained 
as if they were repeated herein, shows to the court that at the 

time of the execution and delivery of the deed by said Caro- 
97 line Sanger, as in said complaint stated, to the said plaintiff, 

the premises of this defendant —and not in the possession of 
this said Caroline, and that he, this defendant, claimed the same 
under a title adverse to that of the said Caroline Sanger, and 
which is set forth in the foregoing defence, and that the said deed 
from said Caroline to said plaintiff is absolutely void by virtue of 
provisions of the statute in such case made and provided. 

Wherefore the defendant, John Craig, impleaded as aforesaid, 
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prays the judgment of this court that said complaint be dismissed, 
with costs. 
GEO. F. DANFORTH, 
Att'y for Deft, John Craig. 


MonrorE Counry, 8s: 


John Craig, being duly sworn, deposes and says that he is the de- 
fendant above named, and that the foregoing amended answer has 
been read by him and is true of his own knowledge, except as to 
matters therein stated on information aud belief, and as to those 
matters he believes it to be true. 

JOHN CRAIG. 

Sworn to before me February 14, 1867. 

A. VAN INGEN, 
Notary Public. 


U8 “SCHEDULE 21.” 
Supreme Court. 


Henry Ten Eyck 
against 
JoHn Craia and Exuissa C. LITCHFIELD. 


The issues joined by the above pleadings canie on for trial before 
the Hon. James C. Smith, one of the justices of this court, at a special 
term held in the county of Monroe July 14th, 1871. 

The answers admit that the title to Congress Hall was in Stewart 
at the time of the mortgage. 

Mr. Selden put in evidence the mortgage of Stewart to Craig, re- 
corded in Liber 97, p. 290, dated April 23d, 1860, marked Ex- 
hibit A. 

Also deed of Stewart and wife to Henry K. Sanger, dated April 
27th, 1860, recorded in Liber 157, p. 115, marked B. 

It was admitted that Mr. Sanger died before July, 1864. 

Mr. Selden also put in evidence the will of Henry K. Sanger, 
dated May 8th, 1862, admitted to probate July 19th, 1864, in Wayne 
county probate court, Michigan, together with a stipulation, dated 
September Sth, 1868, in reference to the reading of the bill, marked 
&é hg ‘ 

Also a deed from Mrs. Sanger to Henry Ten Eyck, dated January 
3d, 1867, recorded April 16th, 1867, in Liber 210, page 214, marked 
és 1.” 

Mr. Selden read from the answer of Mr. Craig, commencing at fol. 


16 and including the exhibit referred to therein. 
Mr. Selden put in evidence Mr. Craig’s receipts for the rents of 


Congress Hall, marked “ I.” 


Purcett, Epwarp ©., sworn for the plaintiff and examined by 
Mr. SELDEN, testified : 

Where do you reside? 

At Rochester. 
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99 What is your business? 


I keep a hotel. 
Do you keep Congress Hall? 
Yes, sir. . 
How long have you kept that hotel ? 
Nearly seven years. 
Prior to that time did you act as clerk for Mr. Scrantom ? 


eI did. 


How long? 
About three years. 
Did you pay the rents for Mr. Scrantom or sometimes pay them 


for him? 


Sometimes. 

To whom did you pay them? 

To John Craig. 

How often did you pay them? 

{very month. 

What was the rent? 

Three hundred dollars a month. 

Did you know who was the lessee named in the lease under which 


Mr. Scrantom occupied ? 


I think Mr. Craig. 
I mean the lessee ? 
Mr. Cook’s lease was assigned to Scrantom, I suppose. I never 


saw his lease. Mr. Scrantom bought out Cook’s lease. 


Did you act as clerk for Scrantom as long as be kept the hotel ? 
Yes, sir. 

Do you recollect when ne ceased to keep it ? 

I think December, 1862 or 1863. 

Who took the lease after he left? 

I did. I bought out Mr. Scrantom’s lease. 

How long after he purchased did his lease expire ? 

I think I purchased of him the fore part of December and his 


lease was to expire the following May. Then I got a lease of him. 
Before his lease expired Mr. Craig executed a lease to me for five 


years. 


100 Did you occupy as long as the lease continued ? 


Yes, sir; and that expired in May, 1870, and then I re- 


ceived a new lease from Mr. Craig for five years, commencing the 
Ist of May, 1870. 


At what rent? j 
At $400 a month. } 
How much did you pay under your first lease ? | 


$300 a month, the same as Scrantom paid. 
Since that the lease has been renewed—since the first of May, 


1870—at $400 a month ? ? 
Yes, sir. 
While Scrantom occupied was the rent paid to any one but Mr. ) 
Craig? 1 
It would be paid sometimes at Mr. Powers’ bankiug office for Mr. | 
Craig. 
} 
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It was placed to his credit sometimes? 

Mr. Powers used to receive it fur him. 

Have you paid the rents regularly since you were lessee ? 
Yes, sir; up to the present time. 


Cross-examined by Mr. DANForTH: 


Money has been retained for damages caused by the elements from 
time to time? 

Yes, sir. 

When you speak of paying you include the damages? 

In some instances there has been some money deducted for dam- 
ages. 

You include the allowances for damages? 

They should be deducted. 


The plaintiff here rested. 


Mr. Danforth moved for a nonsuit. 

Detiied and exception taken. 

Mr. Danforth offered in evidence a judgment-roll—William M. 
Burr, Henry Ten Eyck, Benjamin R. Wendall, and Russell R. Free- 
man, survivors, &c., plaintiffs, against Nelson P. Stewart—filed Octo- 
ber 25th, 1859; amount, $2,675.24—No. 1. 

Also execution upon the same directed to the sheriff of 

101 Monroe county, received the 26th of October, 1857, and return 

“made by the sale of real property the amount of the within 
execution, except $1.60 ”—No. 2. 

Also sheriff’s certificate of sale, dated December 17th, 1860, recit- 
ing the execution already in evidence and describing the premises 
embracing Congress Hall, stating that the same was sold to John 
Craig for $35—No. 3. 

Also a deed from the sheriff to Daniel W. Powers, dated 21st of 
March, 1862, reciting the judgment and execution and stating that 
Powers had redeemed ; acknowledged 25th day of March, 1862, and 
recorded on the same day in Liber 168, at page 404—No. 4. 

Also the redemption papers reciting the Judgment of Powers 
against Stewart, assignment from Powers to Benedict, and reas- 
signment from Benedict to Powers— No. 5. 

Also deed from Daniel W. Powers to Jolin Craig, dated 7th May, 
1864, consideration $1,753.53—No. 6. 

The plaintiff here resumed. 

Mr. Selden put iu evidence the pleadings in the case of Litchfield 
against Craig and others, in the suit commenced by Litchfield to 
stay the proceedings in the suit on the five-thousand-dollar bond, 
together with a stipulation thereto attached. 

Mr. Danforth objected as inadmissible; that the answer of Mr. 
Craig was not admissible in this suit for any purpose; that the an- 
swer of Mr. Powers was inadmissible as a pleading, and also that 
his admissions were not competent as against Mr. Craig. 

Overruled and exception taken. 

(Mr. Powers’ answer was verified on the 9th of December, 1863.) 


nee 


gy ga ee neem 
Neer came 


72 GEORGE K. JOHNSON VS. DANIEL W. POWERS BT AL.., &¢. 


Powers, Danie W., sworn for the plaintiff, and examined by 
Mr. SELDEN, testified : 


Where do you reside? 

In Rochester. 

What is your business? 

A banker. " 
102 How long have you been engaged in that business ? 
Twenty-two or three years. 

At what place? 

Corner of Buffalo and State streets, or near there. 

Has Mr. Craig ever been engaged with you in banking? 

No, sir; he has kept an account with me. 

Has Mr. Craig made your office his place of business any part of 
the time? | 

Yes, sir. 

For how long ? 

I should think for twelve or fifteen years. 

During all that tine has he kept his banking account with you ? 

Yes, sir. 

What relation do you hold to him? 

Son-in-law of his. 

How long have you been his son-in-law ? 

About fifteen years. 

Have you resided with him all that time? 

I have. 

Were you acquainted with Nelson P. Stewart in his lifetime ? 

Yes, sir. 

Did you do business with him? 

I did some business with him. 

Did you recover a judgment against him in January, 18607? 

I think I did. 

For about how much ? 

Fourteen or fifteen hundred dollars. 

Did you get your pay on that judgment? | 

I think I did. 

From whom did you get it? 

I assigned the judgment to Mr. Benedict. 

From whom did you get the money to pay it? 

From Mr. Benedict, | think; I would not be positive of that; I 
assigned the judgment to him. 


Was Mr. Stewart present when it was done? c 
No, sir; | think not. 
103 Do you remember about what time the assignment was 
made to Benedict? 
April 10th, 1860. 


How much did Benedict pay you for the judgment? 
I could not say. 

Have you the assignment there ? 

Yes, sir. 

What does that specify as the consideration ? 
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There is no consideration put in, but it says “ for value received.” 
The amount of the judgment is inserted. 

Do you remember putting in an answer in the case of Litchfield 
against Craig and you ? 

[ don’t remember about it—whether I was made a party or not. 

Do you remember whether Stewart was present at the transac- 
tion ? 

I don’t recollect. 

Did you understand from Benedict or from Stewart for what pur- 
pose Benedict took the assignment? 

Mr. Danforth objected. 

Did you ever hear any conversation between Benedict and Stew- 
art in regard to this judgment? 

Mr. Danforth objected upon the ground that such a conyersation 
was inadmissible. 

Received for the purpose of showing notice to Mr. Powers. 

Objected to as immaterial. 

Overruled and exception taken. 

I don’t recollect that I did in regard to this judgment. Benedict 
and Martindale were held on the paper. 

Did you understand from both Stewart and Benedict that that 
judgment was assigned to Benedict to be for the amount of it as se- 
curity to Benedict? 

Mr. Danforth objected. 

Objection overruled and exception taken. 


It would be very difficult for me to say. The matter has passed 
out of my mind. 
104 Do you recollect whether or not you stated that fact in 
your answer to Mr. Litchfield’s complaint? 

(Mr. Danforth objected.) 

I should say that I did, if that is my answer. 

Is or is not that your recollection at that time? 

I really could not recollect. It was in 1863—is almost ten years 
ago—and my attention has never been called to it, 

Is that the assignment of Mr. Benedict to you? 

Yes, sir, and from me to Mr. Benedict. 

Did Benedict reassign the judgment to you? 

Yes, sir; the 17th of March, 1862. 

What consideration did you pay him for reassigning it? 

[ think I paid him nothing. 

Is that the assignment to you? 

Yes, sir. 

Mr. Selden put in evidence the two assignments—Exhibit “ G.” 

Do you know whether Stewart furnished Benedict the money to 
pay you the judgment? 


No, sir. | 
Did you learn from Benedict that he did? 
10—147 
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No, sir; I did not. 

Did you learn from Stewart that he did? 

I did not. 

You have no knowledge upon that subject? 

No, sir. 

Was Benedict an endorser upon the paper on which that judg- 
ment was recovered ? 

Not on that paper, but on paper given to take this up, which I 
still retain. 

Was he the counsel and advisor of Mr. Stewart at Rochester? 


Mr. Danforth objected as immaterial. 
Objection overruled and exception taken. 


I think he was the attorney, and done business for him. 
Don’t you know he was his attorney, and did a large amount of 
business for Stewart? 
I knew he came down with him to get this amount of money. 
105 Was Mr. Benedict the endorser of a good many notes that 
you discounted for Mr. Stewart? 


Mr. Danforth objected as inadinissible and as not the best evi- 
dence. 
Question reserved. 


No, sir; not that I know of, except the renewal of this one. 

How many times was it renewed ? 

I don’t remember now. First it was a draft on New York, and 
then something else. 

Was Mr. Stewart a good deal embarrassed about that time ? 

I should think he was by his not paying those drafts. 

Did Benedict frequently apply to you, in his behalf, to extend this 
paper ? 


Mr. Danforth objected. Objection overruled, and exception taken. 


I think this note never was extended. 

The debt ? 

I think the debt was extended on different drafts. 

Was it done through Mr. Benedict generally ? 

I think it was, as he was the endorser. 

Did you subsequently convey this Congress Hall property, that 
the sheriff conveyed to you, to Mr. Craig ? 

Yes, sir. 

Do you recollect what time you deeded it to him? 

I don’t recollect now. 

Was it about May, 1864? 

I should think likely. 

What did you do with the property in the meantime? 

Nothing. Mr. Craig kept the management of it and paid the in- 
terest on the mortgages. 

Did he secure the rents? 

I think he did. 
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Were the rents sometimes received by you for him and placed to 
his credit? 

I think they were. 

Ilave you his pass-books here? 

| believe they are here. 
106 What did Mr. Craig pay you, if anything, on the convey- 
ance of the property to him? 

Ife paid me the amount expressed in the deed. 

What was the value of the whole property at that time, in your 
opinion ? 

Mr. Danforth objected as inadmissible. Objection overruled, and 
exception taken. 

[ should put the property at from twenty to thirty thousand dol- 
lars at that time. | 

Has it increased in value very much since that time? 

Yes, sIr. 

What did you do with the money that you received from Mr. Craig 
for this property? Did you pay any of it to Benedict ? 

No, sir. 

Nothing before nor since, having reference to that matter ? 

No, sir. 

Or anything on account of that judgment? 

No, sir; the money I was after was for another judgment. 

Did Mr. Benedict give you the judgment? 


Mr. Danforth objected. 


He assigned me the judgment. 
Without any consideration ? 
I paid him nothing for it. 


Cross-examined by Mr. DANForrHa: 


At the time of the redemption of this property by you were you 
aware of the amount of incumbrances upon it? 

I knew something near what they were. 

You may state. 

[ supposed them to be something in the neighborhood of $20,000. 

Was that aside from the indemnity mortgage? 

Yes, sir. 

I understood you to say that you had another judgment, sub- 
sequently recovered, and that your object was In part to protect 
that ? 

Yes, sir; docketed 12th of January, 1861. That was for a defi- 

ciency on a mortgage foreclosure, and it was $1,498.20. 
107 That judgment was docketed ? 
Yes, sir. 

On what property was the foreclosure ? 

On property adjoining Congress Hall. | 

Did you convey the property to Mr. Craig at any time? 

I sold it to him after I did the other Congress Hall property. It 
adjoined it and connected with it. 
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After you became the purchaser Craig had the management of 
the property, you said. State what you mean by that. 

It was understood that he should collect the rents as he had, and 
pay the interest on the encumbrances, and pay the taxes and insur- 
ance, and make the repairs necessary. The property was very 
badly out of repair. 

Under what arrangement was that done? 

No other person besides myself. 

Was there any writing between yourself and Mr. Craig in refer- 
ence to that? 

I don’t recollect that there was. 


The judgment-roll of the jadgment in favor of Mr. Powers and 
against Stewart, docketed the 12th of January, 1861, was considered 
in evidence—No. 7. 

Also the docket of the same. 


After you conveyed to Mr. Craig, did he lease the property ? 

Yes, sir. 

In his own name? 

Yes, sir. 

Do you know whether he made any repairs upon it? 

He did. 

Did you at any time hear of Caroline Sanger making any claim 
to the property of any description ? 

I never did. 

Or after the conveyance to you by the sheriff, did you hear of Mr. 
Stewart making any claim to the property ? 

I never did. 

Or of Mr. Sanger? 

No, sir. 


108 Re-examined by Mr. SeLpen: 


What was that suit about? 

The foreclosure of a mortgage I held on the property adjoining 
Congress Hall. 

The barn property ? 

Yes, sir; I held two mortgages. One I took up from the savings 
bank, of $1,500, and mine was $1,500, I think. I think I foreclosed 
the savings bank mortgage; but I don’t recollect which I fore- 
closed. , 

How much was the property struck off for? 

I don’t now recollect; a nominal sum. 

Did you bid it off yourself? 

I don’t recollect. 


Cross-examined by Mr. Danrortu: 


This mortgage that was foreclosed was a junior mortgage ? 
Yes, sir. 

Who held the prior mortgage ? 

The savings bank. 

How much was that? 
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Fifteen or sixteen hundred dollars. The other was junior mort- 
gage, given to Mr. Walbridge. 

The deed from King, referee, to Powers was received in evidence, 
dated January 12th, 1861, and recorded in Liber 162, page 42— 
No. 8. 

At the time you redeemed Congress Hall property did you redeem 
other property ? 

Yes, sir. 

Were you present at the sale upon the Madison county judg- 
ment? 

No, sir. 

What other property did you redeem ? 

Some farming property in Irondequoit, and some property on 
Washington street, in the city. 

The Irondequoit property consisted of several parcels? 

Yes, sir; five or six. 

Do you recollect the whole amount of the redemption ? 
109 I should think it was between three or four thousand 
dollars that I paid for redeeming. I don’t remember the 
exact amounts. He paid the judgment and interest and costs. 
Examined by Mr. WHITTEMORE: 

Why didn’t you redeem by virtue of the other judgment? 

I redeemed it all at the same time and in the same manner. 

Didn’t you know then that the Sanger deed was the prior lien ? 

No, sir; I think not. 

Didn’t you so state in your former testimony ? 

It may have been so, but I don’t recollect it. 

The priority of the Sanger deed might have been the reason you 
didn’t redeem under the other? 

It might have been. 

What did you do with the Congress Hall barn after you bid it 
off? 

I rented it. 

Subsequently to that what did you do with it? 

After I sold it I didn’t do anything with it. 

Did you sell it? 

Yes, sir; to Mr. Craig. 

What did you get for it? 

Some $3,000. 

What was it worth? 

I think I got all it was worth. I would have sold it to anybody 
as to him. 

Do you remember hearing Mr. Craig testify on the other suit? 


I don’t think I did. 


Craiac, Jonny, sworn in his own behalf,and examined by Mr. Dane 
FORTH, testified as follows: 

You are the defendant in this case ? 

Yes, sir. 
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I place in your hands the deed from Powers to yourself of the 
Congress Hall property. Did you receive tiiat deed from any one; 


and, if so, from whom ? 


110 I received it from Mr. Powers, probably within a day or 


two from its date, and maybe on the same date. 


State whether, on the receipt of that deed, you went into posses- 


sion of the Congress Hall property as owner. 


Yes, sir; [ considered myself in possession after the date of the 


deed. 
Did you put any tenant in the house by lease ? 
Yes, sir. 
Who was it ? 
Edward C. Purcell. 
Is that the lease ? 
Yes, sir. 


The lease was put in evidence by Mr. Danforth—No. 9. 


By whom was that guaranty executed on the back of the lease? 
Miles Spencer. 

Did you subsequently execute another lease ? 

Yes, sir. 


Record of the lease between the same parties, dated the 29th of 
November, 1869, leasing Congress Hall for five years from the first 
day of May, 1870, for a yearly rent of $4,800, payable monthly, re- 
corded in Liber 233, page 208—No. 9. 


You were in court yesterday when Purcell was sworn ? 

Yes, sir. 

You received the rents under the lease assigned to you, and the 
subsequent rents were received under the leases which have been 
put in evidence by me? 

Yes, sir. 

Did you make any repairs or alterations in the buildings? 

Yes, sir. 

To whom was the property assessed ? 

To me. 

And you paid the taxes? 

Yes, sir. 

During the time Powers held the title do you know to whom it 

was assessed ? 
111 No, sir; I did not. 

Will you state whether any claim to that property was 
made upon you by either Mr. Stewart or Mrs. Sanger at any time 
after you became the purchaser and owner ? 

Never. 

From the time that you received the deed down to the day of 
trial has there been any interruption in your ownership or claim of 
fitle ? 

Not the least. 

State the amount of the repairs and improvements you have put 
upon the premises. 
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I can’t with any exactness. 

As near as you can. 

In the neighborhood of $12,000. 

And you have paid taxes annually upon it? 

Yes, sir. 

About how much? 

That I can’t state. I have paid different kinds of taxes—internal 
revenue taxes, ec. 

And during that time you have controlled the property as 
owner ? 

Yes, sir. 

And claimed to be owner? 

Yes, sir. 

At the time you became the purchaser of this property you knew 
the encumbrances upon it? 

I thought I knew the encumbrances upon it. 

What were they? 

There were three several mortgages. 

Aside from the Dehon judgment and the indemnity mortgage ? 

Yes, sir. 

State what they were. 

One was given by Walbridge and Craig to Asa Sprague and Lewis 
Brooks, of which remained unpaid of principal $6,000. It was 
given for purchase-money. ‘The original sum was about $20,000, 

I should think. That was reduced to $6,000 before the mort- 
112 gage of Stewart was given to me, I think. ‘The next mort- 
gage was from Silas D. W albridge to me. 


The first-named mortgage was considered in evidence as Defend- 
ants’ Exhibit No. 11. 


Go on. 

The next mortgage was from Silas D. Walbridge to me. I don’t 
recollect the amount distinetly, but I think it was five or six thou- 
sand dollars; six thousand, I imagine. 


Considered in evidence as Defendants’ Exhibit No. 12. 


The third mortgage ? 

It was given by Nelson P. Stewart to Silas Walbridge, if I recol- 
lect right. 

Do you recollect the amount of that? 

Not distinctly ; six or seven thousand dollars unpaid. 

You paid Mr. Powers the consideration money expressed in the 
deed ? 

Yes, sir. 

The mortgage from Stewart to Walbridge was considered in evi- 
dence as Defendants’ Exhibit No. 138. 

Did you at any time have possession of these premises in any 


other way than as owner under that deed? 
No, sir. 
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Did you ever go into possession under either of the mortgages you 
have testified to or under the indemnity mortgage ? 

No, sir. 

Did you ever assume to exercise any control over the premises 
until you became the owner under the deed which I have shown 
you? 

No, sir. 

Question by the Court: 

At what time did you, in fact, take possession ? 

About the time the deed is dated up to the 9th or 10th of May, 
1864. I considered myself the owner, and would be in possession 
only it was leased. ‘The lessee had possession. 

That was Mr. Scrantom ? 


113 Yes, sir. 
Mr. DANFORTH resuming: 


And when that lease was out you took possession and leased it ? 
Yes. I had no possession during that lease. 

The lease set out in the answer ? 

The lease Stewart made to Cook. 


By Mr. WHITTEMORE: 


The Cook lease didn’t expire until 1865? 
I think it was in 1865. 


Cross-examined by Mr. SELDEN: 


Was there any difference between the management or control of 
the property by you between the time when you took the assign- 
ment of the Cook lease and the time that lease ran out 7 

I don’t know that there was. 

You kept on in the same way ? 

Yes, sir; in tle same way. 

You received the rents the whole time during the life of that 
lease? 

Yes, sir; according as those receipts specify. Some of the time 
something was kept back. 

You received all that was paid ? 

Yes, sir. 

What change occurred after that lease expired ? 

I Jet the premises,in my own name. 

Who paid the taxes during the life of the Cook lease? 

I did. 

All the time? 

Yes, sir. 

All of them ? 

Yes, sir. 

Were there any special local assessments during that time? 

I don’t recollect. 

If there were any I suppose you paid them ? 

I paid whatever there was. 
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114 Whatever repairs there were on the premises you paid after 
it was assigned to you ? 

Yes, sir; whatever repairs belonged to the lessor. 

You bid off that property on the sale on the Madison County Bank 
judgment ? 

Yes, sir. 

lor five dollars? 

Yes, sir. 

And that was redeemed by Mr. Powers? 

Yes, sir. 

Did you ever get your money back that you paid the sheriff? 

Yes, sir. 

Who paid it to you? 

The sheriff. 

At what time; about the time of the redemption ? 

Pretty soon after. 

You have spoken of other mortgages upon Congress Hall prop- 
erty that were prior to your indemnity mortgage. Were there any 
other encumbrances that were prior to your indemnity mortgage ? 

Not that I remember. 

Did you own all these mortgages at the time you took the indem- 
hity mortgage ? 

l am not sure, but I think not. 
and Brooks came into my hands afterwards. 
the other two. 

If you didn’t own that one at the time, you purchased it after- 
wards ? 

Yes, sir. 

How long afterwards? 

[ couldn’t tell. 

Had you any other mortgage on any other property in which the 
sane parties were concerned—Brooks and Sprague or Walbridge— 
of that amount? 

I couldn’t say. 

Had you any other mortgage against Stewart on property in the 
city except the one assigned to you by Walbridge? 

[ believe not, except the indemnity mortgage. 
115 Did the indemnity mortgage cover a farm in Irondequoit? 
Yes, sir; I think so. 

As well as Congress Hall? 

Yes, sir. 

Who bid off that farm on the execution of the bank judgment? 
Was it sold on that judgment? 

Yes, sir. 

Who bid it off? 

I don’t recollect the name it was bid off in, but I know the agent. 

Who was the agent ? 

Mr. Warner. 

What was the farm sold for? 

One lot was sold for $800 and one for $1,600, as I saw by the 
papers. \ 

11—147 


[ think the mortgage of Sprague 
[am positive I owned 


7 


WBE TT AS NN BH a. ak a 


§2 GEORGE K. JOHNSON VS. DANIEL W. POWERS ET AL., &C. 


It was sold in several parcels? 

Yes, sir; Mr. Warner bid them off for a man by the name of 
Wendell, if I recollect right. 

Do you know whether there was any prior incumbrance upon it? 

I think there was. 

Do you know whether those lands were redeemed by any one? 

I understood they were. 

From whom did you understand so? 

I understood from Mr. Powers that he redeemed them. 

All the Irondequoit property ? 

All that was sold by the sheriff’s sale. I understood that he sold 
the Irondequoit property to Mortimer F. Reynolds. 

All of it? 

Yes, sir. 

Do you know what he sold it for? 

No, sir. The Washington street property he sold to O. M. Bene- 
dict and John Craig. 

For how much? 

I don’t recollect now how much it was. 

Do you know what it was bid off at? 
116 I don’t know that. 
Was it less than a hundred dollars? 

I think it was more, but I don’t know now. I should think it 
was a number of hundred dollars. I guess he sold it for all it was 
worth. We didn’t make anything out of it. 

You made a lawsuit out of it? 

Not out of that in particular. 

You said you paid the taxes on the Congress Hall property. Was 
any part of that repaid to you? 

No, sir. 

Did you ever call upon anybody for any part of it? 

No, sir. 

Did you ever account to Mr. Powers for the rents? 

We never had a settlement of the rents. 

Were the rents paid into Powers’ bank sometimes and placed to 
your credit? 

When I was absent sometimes they placed them to my credit. 

You made the banking office your place of business’ 

Yes, sir; and part of the time with Benedict and Martindale. 

You and Mr. Powers lived in the same house together ? 

Yes, sir. 

Mr. Powers is a son-in-law of yours? 

Yes, sir; he is. 

Were you examined as a witness in the trial of a suit of Mr. 
Litchfield against yourself and others in relation to the $5,000 bond ? 

I think very likely. I haven’t any distinct recollection about that 
suit. The fact of that suit had almost gone out of my mind. 

What was the value of the Congress Hall property at the time it 
was redeemed on the judgment? 

It was worth somewhere from twenty to twenty-five thousand 
dollars at the time. 
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Do you recollect testifying in the Litchfield suit that the value of 
it was $25,000 ? 
No; I don’t remember. 
117 Do you remember whether you testified on that occasion 
what the value of it was at the time of the examination ? 

I don’t remember now. 

You think now it was worth $25,000 ? 

Yes, sir; from twenty to twenty-five thousand dollars. I couldn’t 

tell what it would have sold for. I don’t now think it was worth so 
much as [ thought then it was in consequence of the extensive 
repairs that had to be made that I did not know of then. 
3 Do you recollect testifying on the Litchfield trial that you valued 
It at the time you took the mortgage at from twenty to twenty-five 
thousand dollars, and that your opinion then was that it was worth 
$25,000 ? 

I couldn’t remember. 


By Mr. DANForRTH: 

Have you made any charges subsequent to the time Powers be- 
came the owner of any taxes or expenses to Mr. Stewart ? 

No, sir. 

Prior to that time you did ? 

Yes, sir. 

Mr. SELDEN resuming: 

To whom did you charge them prior to that time? 

To Mr. Stewart. 

To whom did you charge them between the time Powers redeemed 
and the time he sold to you? 

I didn’t charge them to anybody in particular, but kept a memo- 
randum of them. 

Did you ever make any charges against anybody except Stewart? 

No, sir. 

Did you charge the taxes to him down to the time of the lease to 
Purcell ? 

No,sir; only until the redemption. I kept the account with Con- 
gress Hall after that. 

Is that the way you have kept it down to this time? 

Yes, sir. 

Benepicr, Orrver M., sworn for the plaintiff,and examined by 
Mr. SELDEN: 
118 Where do you reside ? 

In the city of Rochester. 

What has been your business? 

Law business. 

As a lawyer did you do any busiuess for Nelson P. Stewart ¢ 

I did—a good deal of it. 

When did your business for him commence ? 

Somewhere about 1858. 

How long did it continue ? 
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As long as he had anything to do here. 

Until after he was stricken with paralysis ? 

Yes, sir. 

Do you recollect about what time the paralysis occurred ? 

I can’t tell when it occurred. I think he was laboring under that 
paralysis in 1862. 

Was he not also in 1861? 

I cannot tell. 

I show you a letter addressed to Mrs. Stewart, dated Oct. 14, 1861, 
with reference to the time; that paralysis must have occurred prior 
to that letter. 

Yes, sir; I think it must have. It does not occur to me now that 
he was disabled or sick from any otlier cause. 

Did he have a large amount of business here from 1858 down to 
1862? 

He had more or less to do here—he had considerable. 

Had he any otherattorney or counsel here that you are aware of ? 

At no other office. 

You was with Gen. Martindale, then ? 

Yes, sir; prior to his going to the war. 

Did he have any other business besides law business in your 
hands ? 

I did a good many other things besides strict legal business. I 
endorsed his paper pretty largely. 

W hat else ? 

Nothing, except what was connected with the law business and 
looking after pecuniary interests here. 

What did these pecuniary interests relate to? 
119 They related to raising money, procuring indemnity. 

Did they relate to pecuniary extensions of his indebted- 
ness ? 7 

Yes, sir; when he got in a tight place, which was pretty often ; 
and not only often, but all the while. 

Was he a large operator in real estate here? 

Not very. 

Did he own a good many pieces of real estate in and about the 
city ? 

Not many. I think he had to do with two or three farms and 
with this house and lot on Washington St. and with Congress Hall. 
I think he made a trade with Walbridge and got some lots in the 
west part of the city. 

In relation to all these matters you were his adviser, more or 
less ? 

Yes, sir; when he talked with me I advised him. 

Did you go to Detroit to attend to business there for him ? 

_ I went up there, | don’t remember how many times. 

Did you before he was stricken with paralysis ? 

Yes, sir. 

And afterwards? 

Yes, sir; my impression is that I was there twice before he was 
stricken with paralysis and once or twice afterwards. 
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Did you go there to see Mrs. Stewart in relation to the affairs of 
the estate after his death? 

No, sir; I have no recollection of any such thing, and I don’t 
think [ did. 

What was his condition with regard to ability to do business 
when you were there after the paralysis ? 

In pretty bad condition—pretty shaky. 

Could he converse? 

Yes, sir; but it was with great difficulty that he could articulate, 
and it was with great difficulty that he could understand ; still he 
would make himself understood to a pretty fair extent. It was 

hard work to converse with him—lhe was in pretty bad shape. 
120 Were you endorser upon a note for twelve or fifteen hun- 

dred dollars held by Mr. Powers, which was ultimately sued 
and prosecuted to judgment against Mr. Stewart ? 

Yes, sir; I believe 1 was. My impression is that I was on all the 
paper Powers held in some form or other. 

The judgment I allude to, was it assigned by Mr. Powers to you ? 

I have seen an assignment here this morning, to which I suppose 
you allude. That was assigned to me. 

Did you reassign the same judgment to Mr. Powers? 

Yes, sir; just as it is here. 

Who furnished the money—how twueh did you pay Mr. Powers 
for the assignment? 

The face of it—whatever there was due. 


Who furnished the money to pay for the judgment? 
My impression is I paid that myself out of my own money ; 


y;l 
think I did. 

Did Mr. Stewart at that time place in your hands about that 
amount of money for the purpose of paying that judgment ? 

No, sir; I don’t think he did—not for that specific thing. 

Did he about that time let you have any money ? 

Yes, sir. 

About what amount? 

[ cannot tell, but I presume it was about the amount of that 
judgment. It was after I bought it, I think. 

About how long after, according to your recollections ? 

It is not a recollection ; it is my impression it was but a few days 
after. I had considerable confidence in Mr. Stewart’s ability and 
his intention to keep me straight, and sometimes he drew on me 
and sometimes I drew on him, and money would be realized on 
paper without his furnishing the money. I negotiated paper and 
raised money to a considerable extent. 

Do you recollect any instance in which he furnished money to 

you? 
121 I cannot give you instances and specific amounts, but there 
was considerable money passed through my hands. 

And you paid a good deal for him ? 

Yes, sir. 

When you paid did you pay with the expectation that he would 
reimburse you soon? 
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Certainly ; I didn’t intend to give it to him. 

Were you examined as a witness in the case of Litchfield against 
Craig, before Judge Gardiner ? 

Yes, sir. 

In relation to the assignment of this judgment ? 

I think so. 

Have you seen the minutes of your testimony recently ? 

Yes, sir; what purported to be it, and I suppose it was. 

How much was Stewart indebted to you at the time you purchased 
this judgment from Powers? 

I don’t know how much it was. There were charges for profes- 
sional services, and then he always promised to make me a full and 
fair compevsation for the responsibility and the general running [-. 
did for him, the amount of which was never settled between us. 

Aside from that class of claims, how much ? 

I should think nearly $2,000. 

In-the examination I have mentioned, did you testify, “ I think 
Stewart owed me about $1,800 at the time I reassigned the judg- 
ment?” 

That related to the professional services, without reference to the 
general claim. I think I was at Detroit two or three times before 
Mr. Stewart was paralyzed. 

In regard to his business ? 

Yes, sir. I think I spent several days there when Mr. Litchfield 
was present considering his interests. 

In that examination did you testify, “I think I never advanced 
to buy up judgments against Stewart. The consideration of the 

assigninent of the Powers judgment to me was money ? ” 
122 I think that is substantially correct. I think I received 

from him about the amount of that judgment about that 
time. 

Did Stewart say anything to you about that assigument? 

He told me to take it. 

Was that before or after he sent you the money ? 

Before. 

Did he say whether he would send you the money at the time? 

Mr. Stewart said to me that he would send me some money, and, 
whatever he sent, to give him crediton my own account and to take 
the judgment and hold it as my own. He preferred to put it in 
that shape. 

Did you say on examination before, “ Mr. Stewart said he wished 
I would consider the money paid on my account and take an assign- 
ment of the judgment as my security ?” 

Very likely. I see it is so in the minutes: “ This was when he 
paid me the money.” 

The substance was that he sent you the money, and you were to 
take it and hold it for so much against him ? 

Yes, sir. 

You advanced the money for the assignment ? 

I think so. ) 

And he sent the money afterwards ? 
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I think he did. I do not think it was long before he sent it to 
me or paid it tome. I don’t know how I got it. 

Did you credit it to him on.his account? 

I cannot tell; I have not looked. ; 

Did he after that transfer any property to you of any account— 
sofa, chairs, book-case, pair of horses, or anything? 

He did not transfer any horses to me. In respect to the furni- 
ture, the place had been sold and ‘Stewart and I went down and 
looked over what was in the house, and there were a few articles of 

furniture I took and sent uptown. We never agreed on any 
123 __—s price fur it. There was a sofa and two or three chairs and a 
book-case. 

What about the span of horses? 

Nothing with him. 

You bought them of his son or somebody else? 

I bought the span of horses of somebody else. Stewart had nothing 
to do with them. Stewart claimed he had nothing whatever to do 
with them, and I guess it was true. I paid the other man for them. 

Did he convey the Washington St. property to you or part of it? 

I don’t know; I don’t remember. 


" 


Did you testify on the other examination, “I took a deed of 33 
feet on Washington street in this city‘ 

I think that is so. 

And did he convey the title of Congress Hall and the livery 
barn with the same understanding as he did that Washington street 


»»? 


property ¢ 

I do not remember that that was conveyed to me. I think he 
did the barn. 

Saying that if anything did come from it you would have it? 

Yes, sir; something like that. I don’t think Mr. Stewart intended 
to cheat me at all. 

You reassigned the Powers judgment to Powers? 

Yes, sir. 

At what time? 

I presume it was the 17th of March, 1862. : 

Did you receive any consideration for the reassignment? 

No, sir. 

Have you ever received any consideration for it? 

[I never have received any consideration for this assignment, if 
you put it precisely in that form. 

Did you make any claims to the avails of the judgment in 
any way? 

No, sir; not that I recollect of. 

Was your account that you have alluded to independent of the 
general claim for services settled with Mr. Stewart—I mean the 

amount of it? 
124 That is my handwriting—( Exhibit “ H ”). 
What legal services were there after that date? 

I cannot give the dates. Mr. Whittemore brought a suit against 
Stewart. I1 cannot tell whether it was before or after. I think 
there were legal services after that. 
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Mr. Selden put in-evidence a receipt of May 3, 1861, of notes of 
Mr. Stewart, signed Benedict & Martindale—Exhibit “ H.” 


Does that receipt embrace what you have alluded to as your pro- 
fessional account against Stewart for about $2,000? 

I suppose it does. 

Look at these letters, and state by whom they were written. 

They are in mv handwriting. 

They were written and sent to the persons to whom they were 
addressed at the time of their respective dates? 

I know nothing to the contrary. I should suppose so. 

Mr. Martindale was your partner? 

Yes, sir; prior to his going to the war. 

Mr. Selden offered in evidence copies of various letters from Mr. 
Benedict to Mr. and Mrs. Stewart, marked “ I.” 

Mr. Danforth objected as incompetent in the action against 
Mr. Craig. 

Mr. Selden stated that they were only offered as evidence of the 
intimate relations between the witness and Mr. and Mrs. Stewart. 

Mr. Danforth objected further that they were mere declarations 
of a competent —, but one who stood in no relation of privity with the 
defendant—not a party to the suit or having any interest in the 
subject-matter; that many of them were narratives of past trans- 
actions, and none of them relating to the issue. 

Mr. Danforth objected specifically to the letters dated in 1859, 
and also to the letters of Mrs. Stewart, as immaterial. 

125 Do you know where Mr. Stewart died ? 
I do not. 

Do you know whether he was living in 1862? 

I should think so. . 

In 1861 and 1862 were you the legal adviser and counsel of Mr. 
Craig and Mr. Powers ? 

Yes, sir; I did some things for them. I find on my register two 
suits commenced in the spring of 1861, one by Mr. Whittemore, and 
another; and precisely how far they went I can’t say. I don’t know 
what was done. There was an answer put in, and the case put upon 
the calendar for trial. 

Were those notes that were given for the account paid ? 

No, sir. 

Didn’t you get pay for them in Iowa lands? 

I don’t know whether I shall or not. 

You have the lands yet? 

I had to pay pretty hard to get the lands; they had been sold for 
tuxes. 

You have not been in your office to look up the letters? 

No, sir. 


Cross-examined by Mr. DANrortH: 
I call your attention to the receipt of May, 1861. You say you re- 
ceived notes which, when paid, would be in full payment for legal 
services—have those notes ever been paid ? 
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“NO, sir. 
How is it in reference to the subsequent services—have you been 
paid for those? _ 

No, sir. 

Or for the liability you incurred as indorser ? 
No, sir; unless you call that furniture pay. 


’ Have you been paid in full ? 
No, sir; the demand is entirely open and unliquidated. 
Z | Are you able to state the amount that would be due to you ? 
126 or those services and accommodations he assured me I 
, should be paid. I did an immense amount of work and run- 
/ ning for that man, and incurred an immense liability, and if I 


| should begin to charge as much as Litchfield did it would be a 
: large amount. 
Aside from the legal services, what would be the amount of his 
indebtedness to you? 

: I don’t think $3,000 would more than pay me. I should not 
“a want to go through it again. 

Do you know what the value of Congress Hall was in 1862? Did 
you know the encumbrances upon it? 

[ suppose I did, exactly. 

What was the property worth at that time? 

I didn’t suppose it was worth much, if anything, above the in- 
cumbrances; I thought it was regarded as a drug beyond that. 


The plaintiff again rested. 


CraAIG, JOHN, recalled, and examined by Mr. DANFoRTH: 


At the time you received the deed from Powers, or at any time 
before that, had you any knowledge whatever of the transaction 
between Benedict and Mr. Stewart in reference to the judgment in 

‘ favor of Powers against Stewart ? 

i hadn’t any knowledge upon that subject. 

Did you have any knowledge or information as to the circum- 
stances under which the judgment was reassigned by Mr. Benedict 
to Mr. Powers? 

[ didn’t know anything about it. I supposed the redemption was 
made upon another judgment that Mr. Powers held. I find I am 
mnistaken since this suit commenced. 


It was conceded that this action was commenced by the service of 
summons and complaint the 13th of July, 1867. 


127 “ SCHEDULE 22.” 
Supreme Court, Monroe Special Term. Term, July, 1871. 
Henry Ten Eyck 
ag’t | 
Joun Crate and Exvisna C. LI?tcHFrie.p. 
The court, having tried this cause, finds the following facts: 


On the 23d of April, 1860, Nelson P. Stewart, then being the 
12—147 
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owner in fee of certain real estate situate in the city of Rochester 
known as “Congress Hall,” executed a mortgage of that property 
and of a farm in Erie county to the defendant, John Craig, to in- 
demnify him for becoming Stewart’s surety in an undertaking 
made to stay proceedings on a judgment recovered in the supreme 
court on the 24th day of October, 1859, in favor of Maria L. Dehon, 
executrix, against Stewart for $10,184.83, on an appeal taken by 
Stewart from said judgment. At the time of the execution of said 
mortgage said Congress Hall property was subject to three prior 
mortgages, amounting to about $19,000, two of which were then 
owned by the defendant Craig and the third by Asa Sprague, who 
subsequently transferred it to the defendant Craig. The said Con- 
gress Hall property was also subject, at the time of the execution 
of said indemnity mortgage, to a lease executed by said Stewart to 
Robert D. Cook for the term of five years from the first day of May, 
1860, at a rent of $3,600 a year, payable monthly, in advance. 

On the 24th of April, 1860, Stewart assigned said lease and the 
rents payable thereon to Craig as further indemnity for his becom- 
ing surety, as above stated, by an instrument in writing of which the 
following is a copy, to wit: 


(Here follows a copy of the assignment, a copy of which is given 
in Craig’s answer—Exhibit 7, hereto annexed.) 


128 Craig was made liable on his said undertaking as surety, 
and was compelled to pay $12,301.24 thereon on the 7th of 
August, 1862. 

Craig foreclosed his indemnity mortgage so far as it related to the 
property in Erie county and realized therefrom the sum of $2,615.88. 

At the time when Craig signed said undertaking and took said 
indemnity said Congress Hall property was subject to a judgment 
therefor recovered in the supreme court in favor of the Madison 
County Bank or the trustees thereof against said Stewart for the sum 
of $2,500 and costs, of the existence of which judgment Craig was 
ignorant at the time. On being informed of it he refused to justify 
as a surety to said undertaking unless he was indemnified against 
said judgment, and therefore Stewart executed a bond, dated the Ist 
day of June, 1860, and procured the same to be executed by George 
K. Johnson and the defendant, Elisha C. Litchfield, as his sureties, 
in the penal sum of $5,000, conditioned to protect said Congress Hall 
property against the judgment last above mentioned, which bond 
was delivered to Craig, and he then justified as surety to the under- 
taking given on the appeal. 

On the 5th day of December, 1863, Craig recovered a judgment 
on said Jast-mentioned bond against Litchfield for $5,179.69, which 
judgment Litchfield paid to Craig. 

On the 17th of December, 1860, the Congress Hall property was 
sold on an execution issued upon said judgment in favor of the 
Madison County Bank and was bid off at such sale by the defend- 
ant Craig for the sum of five dollars. ; 

On the 17th of March, 1862, Daniel W. Powers, by virtue of a 


* 
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judgment recovered by him against Stewart on the 26th of 
129. January, 1860, for $1,481.78, redeemed the Congress Hall 

property from said sale, and on the 21st of March, 1862, the 
sheriff, in completion of snch sale, executed a deed of said property 
to Powers. 

On the 7th of May, 1864, Powers, by deed of that date, conveyed 
said property to the defendant Craig in consideration of the sum of 
$1,753.53 paid by Craig. The deed was recorded 9th of February, 
LS67. 

The judgment under which Powers redeemed had been sold and 
assigned by him before the redemption, and on the 10th of April, 
1860, to Oliver M. Benedict, of Rochester, in consideration of the 
amount then due on the judgment paid by Benedict to Powers at the 
Lime. 

On the day of the redemption, to wit, the 17th of March, 1862, 
Benedict reassigned the judgment to Powers without any valuable 
or valid consideration. At the time of each of those assignments 
and for several years next preceding that time Benedict, who was 
an attorney and counsellor at law, was the attorney of Stewart, both 
in law and in fact, and was his confidential adviser. He purchased 
said judgment and took the assignment of it in his own name at the 
request of Stewart, and the money which he paid for it to Powers 
was furnished by Stewart or was replaced by liim immediately after 
such payment in pursuance of an arrangement between him and 
Benedict made before the money was paid by benedict. There is no 
evidence that the assignment of the judgment from Benedict to 
Powers was authorized by Stewart or that he knew of it. Previously 
to the time of such assignment, and in September, 1561, or there- 
abouts, Stewart became paralytic, and was thereafter incapable of 
doing business or even talking, except with great difficulty and toa 
very limited extent. Benedict continued to attend to Stewart's busi- 
ness after his paralysis as before and went to Detroit several times, 
where Stewart resided, to advise with him and his wife in regard to 

his affairs. In the years 1861 and 1862 Benedict was also 
130 ~=—attorney and counsel of both Powers aud Craig, and part of 

the time during those years Craig made Benedict’s office his 
place of business. During the period of the transactions above stated 
Powers was the son-in-law of Craig and lived in the same family 
with him. During much of that period Craig kept bis bank account 
with Powers and at the same time made the banking office of the 
latter his place of business. 

While Powers held the legal title to Congress Hall, to wit, from 
March, 1862, to May, 1864, he did not take possession of the prem- 
ises or receive rents on hisown account, but he occasionally received 
the rents as Craig’s agent and placed them to Craig’s credit in his 
bank. ‘The defendant Craig received the rents of Congress Hall, 
had the management of the property, paid the taxes and interest on 
the incumbrances, and made repairs uninterruptedly from the com- 
mencement of the term of the lease to-Cook, to wit, the first day of 
May, 1860, to the time of the trial of this action, and has never ac- 
counted to Powers for the rents received while powers had the legal 
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title. Down to the time when Powers redeemed Craig kept the ac- 
counts with Stewart, but after that time he kept them with “ Con- 
gress Hall,” and not at any time with Powers. When Craig took 
the deed from Powers the premises were occupied by Purcell, the 
assignee of Cook, the original lessee. On the 27th of October, 1864, 
Craig leased the premises to Purcell for the term of five years from 
the first day of May, 1865, and subsequently to the latter date Pur- 
cell occupied under that lease and paid rents to Craig as his land- 
lord. 

The rents, which, as stated, were $300 a month under the Cook 
lease, were the same under the Purcell lease to May, 1870, and 
thereafter were $400 a month. By the agreement between Stewart 
and Craig the latter was not only to be indemnified against loss by 
reason of becoming surety on the appeal, but was also entitled to 
take out of the rents the sum of $1,000 as a compensation for fur- 

nishing sureties on the undertaking given on such appeal. 
13] On the 27th of April, 1860, Stewart and his wife conveyed 

“Congress Hall” to Henry K. Sanger by deed, subject to the 
several mortgages above stated, except the indemnity mortgage. 
Sanger died previously to July, 1864, leaving a will duly executed, 
bearing date the 7th of May, 1862, which was admitted to probate 
19th of July, 1864, and by which he gave to his wife all his real 
estate, real and personal, and named her as sole executrix. Mrs. 
Sanger, wifeof Henry K. Sanger, as devisee and executrix, conveyed 
Congress Hall to the plaintiff, Henry Ten Eyck, by deed dated 3d 
of January, 1867, and recorded 16th of April, 1867. The deed re- 
cites a consideration of $200. 

This action was commenced 13th of July, 1867. On these facts 
the court decides as a matter of law— 

That the defendant Craig, on entering upon the collection of the 
rents on the assignment of the lease of the Congress Hall property, 
was in the position of a trustee for Stewart in respect to the leased 
property, and his purchase of the same while he occupied that posi- 
tion inured to the benefit of the cestui que trust. at his election. 

That when Benedict, the attorney and confidential adviser of 
Stewart, held the judgment under which Powers redeemed, he held 
it in trust for Stewart. Powers, as the assignee of Benedict, without 
cunsideration, took Benedict’s right in the judgment, and no more. 
When Powers redeemed he took the land subject to the trust which 
attached previously to the judgment in his hands. 

From the intimate relations existing between Powers and Craig, 
and from the circumstances above found respecting their dealings 
with each other and with the Congress Hall property, Craig is 
chargeable with notice of said trust. 

That Stewart, while he owned the Congress Hall property, had 
the right to redeem the same on paying to Craig the amount of his 

liens and advances over and above his receipts. 
132 That the plaintiff Ten Eyck, by means of the successive 
conveyances above stated, has succeeded to such right of 
Stewart to redeem said property and is entitled to redeem. 
That the plaintiff is entitled to a judgment (1) declaring that 


<= 
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the plaintiff has the right to redeem the Congress Hall property on 
paying to the defendants, Craig and Litchfield, respectively, the 
sums to which they are equitably entitled, such payment to be made 
in sixty days after such sums shall be finally ascertained and deter- 
mined, as provided by the judgment. 

(2.) Directing that a referee be appointed to take and state the ac- 
counts, and that on the accounting before him Craig be charged 
with the rents and profits received by him from the Congress Hall 
property and with all moneys received or collected by him upon or 
by virtue of the above mentioned or any other securities received by 
him from said Stewart as indemnity for his said liability as surety, in- 
cluding the $5,000 and interest thereon received from Litchfield, and 
that he be credited with the sums paid by him in diseharye of his 
said liability as surety for Stewart; with the sum of $1,000, which, 
by the agreement, he was allowed to retain out of the rents as com- 
pensation for procuring sureties; with all just allowances, and par- 
ticularly with all necessary repairs made by him tothe Congress 
Hall property ; with all permanent improvements made by him to 
said property before the filing of the /is pendens in this action and 


-service of the summons on him, and also with the amount of his 


liens on said property other than said indemnity mortgage, and 
that said Craig pay or receive (as the case may be) the balance 
found by the referee and confirmed by the court. 

(3.) Directing that, as between Craig and Litchfield, said Liteh- 
field be subrogated to Craig’s rights and securities to the extent of 
$5,000 and interest collected of Litchfield by Craig. 

(4.) Directing that, upon payment by the plaintiff of the 

153 amount found due to the defendants respectively at the 

time and in the manner provided by the judgment, the 

defendant Craig convey said Congress Hall property to the plain- 

tiff and render up to him the possession thereof and execute and 
deliver discharges of the mortgages held by him thereon. 

The questions of costs are reserved till the coming in of the re- 
port. 

JAMES C. SMITH, 


Just. Sup. Court. 


(Indorsed :) Circuit court of the United States for the second cir- 
cuit and northern district of New York. George K. Johnson vs. 
Daniel W. Powers and Oscar Craig, executors of Joln Craig, de- 
ceased ; Daniel W. Powers, personally, and Helen Maria Powers, sole 
devisee, &c., of John Craig,and Henry Ten Eyck. Bill of complaint. 
C. M. Dennison, sol’r & of counsel for pl'ff. Filed February 25th, 
1882. 
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134 Order. 


In the Circuit Court of the United States for the Northern District 
of New York. 
Utica, February 24, 1882. 
Present: Hon. Samuel Blatchford, judge. 
GEORGE K. JOINSON l 
vs. . No. 3675. 
DANIEL W. Powers ef al. 


On filing bill of complaint in this cause and on motion of C. M. 
Dennison, complainant’s solicitor, ordered that a writ of subpoena do 
issue out of and under the seal of this court, pursuant to the prayer 
of said bill, and that this cause be docketed for the said complainant. 


135 Subpoena. 


The President of the United States of America to Daniel W. Powers 
and Oscar Craig, executors of the last will and testament of Jolin 
Craig, deceased ; Daniel W. Powers, personally, and Helen Maria 
Powers, sole heiress and devisee of said John Craig, deceased, and 
Henry Ten Eyck, Greeting: 

You are hereby commanded that you personally appear before 

the judges of the circuit court of the United States for the 

[seAL.| northern district of New York, in the second circuit, on 

the first Monday in April, 1882, to answer to a bill of com- 
plaint exhibited against you in said court by George K. Johnson, 
and to do further and receive whatever said court shall have con- 
sidered in that behalf, and this you are not to omit under the pen- 
alty of two hundred and fifty dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Utica, in said 
northern district, the 25th day of February, eighteen hundred and 
eighty-two. 


E. M. DENNISON, 


Solicitor for Complainant. 


WILLIAM H. BRIGHT, Clerk. 


MrmMorANDUM.—The defendant is to enter his appearance in the 
suit above mentioned in the clerk’s office, at Utica, on or before the 
day at which the above subpoena is returnable; otherwise the bill 
may be taken pro confesso. 


WILLIAM H. BRIGHT, Clerk. 
136 Uwnitrep States OF AMERICA, Ben 
Northern District of New York, { °°’ 


I hereby certify that on the Ist day of March, 1882, at Rochester, 
in my district, 1 personally served the within writ of subpoena on 
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the within-named defendants by showing the same to them with the 
seal of the court thereon, and at the same time delivering to and 
leaving with them a true copy thereof. 
C. D. MacDOUGALL, 
U. 8. Marshal. 
AMBROSE N. LANE, Deputy. 
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(Indorsed :) No. 3675. United States circuit court, northern dis- 
trict of New York. George K. Johnson vs. Daniel W. Powers & 
Oscar Craig, as executors, &ec., & others. Equity subpoena. C. M. 
Dennison, complainant’s solicitor. Filed Mar.9,1882. William H., 
Bright, clerk. 


137 Appearance. 


Rocnester, N. Y., March 3, 1882. 
W. H. Bright, Esq., clerk, &c. 
Dear Str: In the case of Geo. K. Johnson against Powers & 
oth’s, No. 3675, please enter our appearance for all defendants. 
COGSWELL, BENTLEY & COGSWELL. 
Filed Marel 4, 1882. 
135 Order. 


In the Cireuit Court of the United States for the Northern District 
of New York. 


Utica, M’ch 4, 1882. 
Present: Hon. Samuel Blatchford, judge. 


GEORGE K. JOHNSON 
vs. No. 3675. 
Daniet W. Powers et al. 


On filing precipe in this cause and on motion of Cogswell, Bent- 
ley & Cogswell— 

Ordered, That their appearance as solicitors for the defendants 
herein be, and the same is hereby, entered, and that this cause be 
now docketed for the said defendants. 
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139 Demurrer. 
United States Circuit Court, Northern District of New York. 


GroRGE K. JOHNSON 
US. 
Daniet W. Powers and Oscar Craic, Executors of John Craig, | 
Deceased; Daniel W. Powers, Personally, and Helen Maria { 
Powers, Sole Devisee, etc., of Jolin Craig, Impl’d with Henry 
Ten Eyke. 


These defendants, Daniel W. Powers and Oscar Craig, executors 
of John Craig, deceased ; Daniel W. Powers, personally; Helen 
Maria Powers, sole devisee, etc., of John Craig, deceased, respect- 
ively, by protestation, not confessing or acknowledging all or any 
of the matters and things in the said complainants’ bill of com- 
plaint to be true in such manner and form as the same are therein 
set forth and alleged, do demur thereto, and for causes of demurrer 
show— 

First. That the said plaintiff, as the alleged administrator of Nel- 
son P. Stewart, deceased, has not legal capacity to sue in this court. 

Second. That the said plaintiff has not in and by his bill made 
or stated such a case as doth or ought to entitle bim to any such 
discovery or relief as is thereby sought and prayed for from or against 
these defendants. 

Third. That the said bill of complaint does not state facts suf- 

ficient to give this court jurisdiction of the suit. 
140 Fourth. That the said bill of complaint does not state facts 
sufficient to constitute any cause of action against these defend. 
ants or either of them. 

Fifth. The bill of complaint shows that the plaintiff has not ex- 
hausted his legal remedy. 

Sixth. [t appears by the bill of complaint that the suit was not 
commenced within six years next after the plaintiff’s cause of action. 
if any, accrued. 

Seventh. It appears by the bill of complaint that the suit was not 
commenced within ten years next after the plaintiff’s cause of ac- 
tion, if any, accrued. 

Eighth. The bill of complaint does not show that the facts consti- 
tuting the alleged frauds could not have been; with reasonable dili- 
gence, discovered more than six years before the commencement of 
this suit. 

Ninth. It appears by the bill of complaint that Mrs. Nelson P. 
Stewart, the widow of said Stewart, and the heirs-at-law and devisees 
of said Nelson P. Stewart are necessary parties and each of them is 
a necessary party to said bill of complaint. 

Tenth. It appears by the said bill that the same is multifarious, 
inasmuch as it is exhibited by said plaintiff in separate, distinct, and 
inconsistent rights and upon separate, distinct, and inconsistent titles. 

Eleventh. It appears by the said bill that the same is multifarious, 
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inasmuch as it is exhibited against the several defendants for 
141 several distinct matters and causes, in many whereof the de- 

fendant, Daniel W. Powers, personally is in nowise interested, 
and in many whereof the defendant, Helen Maria Powers, is in no 
way interested, aud in many whereof the defendants, Oscar Craig 
and Daniel W. Powers, as executors of John Craig, deceased, are in 
no way interested. 

Wherefore these defendants respectively demand the judgment of 
this court whether they or either of them shall be compelled to 
make any further or other answer to the said bill or any of the 
matters and things therein contained, and pray to be hence dis- 
missed with their reasonable costs in this behalf sustained. 

D. W. POWERS, 
OSCAR CRAIG, 
Executors of John Craig. 

D. W. POWERS, 

HELEN MARIA POWERS. 

COGSWELL, BENTLEY & COGSWELL, 

Sol’rs for Defendants. 

WILLIAM F. COGSWELL, Of Counsel. 


[ hereby certify that in my opinion the above demurrer is weli 
founded in point of law. 


WILLIAM F COGSWELL. 


142. Uwnrrep States oF AMERICA, | To wit - 
. ; , . a y we eG: 
Northern District of New York, § 

Daniel W. Powers, being duly sworn, deposes and says: I am 
one of the defendants in the above action. ‘The demurrer afore- 
said is put in under the advice of counsel, and is not interposed for 
delay. 


D. W. POWERS. 


Subseribed and sworn to before me this 25d day of March, A. D. 
1882, at Rochester, N. Y., in. said district. 
[L. s.] F. W. HAWLEY, 
Notary Public in & for Monroe Co., } ee 


(Indorsed :) 3675. U. S. cireuit court. George K. Johnson vs. 
Daniel W. Powers et al., executors, &&. Demurrer. Cogswell, Bent- 
ley & Cogswell, solicitors for defendants, 16, 18, 20, & 22 Powers’ 
building, Rochester, N.Y. Filed Mar. 25,1882. William H. Bright, 
clerk. 


143 Order Overruling Demurrer. 


At.a stated term of the circuit court of the United States of Amer- 
ica for the northern district of New York, in the second cireuit, held 
at the village of Canandaigua on the 20th day of June, in the year 
of our Lord one thousand eight hundred and eiglhty-two. 

Present: The Honorable Samuel Blatchford, judge. 

13—147 
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GreorGE K. JoHNSON ) 
ag st 
Daniet W. Powers and Oscar Craia, Executors of John Craig, 
Deceased ; Daniel W. Powers, Personally ; Helen Maria Powers, 
Sole Devisee, &c., of John Craig, and Henry Ten Eyck. 


©. M. Dennison, sol’r for pl’ff; Cogswell, Bentley & Cogswell, 
sol’rs for def’ts. 


This action having been brought to trial on the issue of law joined 
herein, raised by the demurrer of the defendants, Daniel W. Pow- 
ers and Oscar Craig, executors of John Craig, deceased; Daniel W. 
Powers, personally, and Helen Maria Powers, sole devisee, &c., of 
John Craig, to the bill of complaint herein, after hearing William F. 
Cogswell in support of the demurrer and Francis Kernan in oppo- 
sition thereto— 

Ordered, That said demurrer be, and the same is, overruled, with 
costs to the plaintiff, to be taxed and paid by the defendants de- 
murring; and the defendants demurring are assigned to answer the 
bill of complaint by the rule day in October next. 


SAM’L BLATCHFORD. 


(Indorsed:) 3675. U.S. cireuit court, northern district of New 
York. George K. Johnson ag’st Daniel W. Powers & Oscar Craig, 
executors, &c., and others. Order. C. M. Dennison, sol’r for pl’ff, 
81 Genesee St., Utica, N. Y. Filed Aug. 8,1882. William H. Bright, 
clerk. 


144 ; Answer of Oraig. 
j 
Circuit Court of the United States for the Northern District of New 
York. 
GEORGE K. JOHNSON ) 
v8. 
Danie. W. Powers and Oscar Craia, Executors of John Craig, | 
Deceased ; Daniel W. Powers, Personally, and Helen Maria | 


Powers, Sole Devisee, &c., of John Craig, and Henry ‘Ten Eyck. J 


The answer of the defendant, Oscar Craig, executor of John Craig, 


deceased, to the bill of complaint of the above-named plaintiff. 


This defendant, saving and reserving to himself all manner of 
advantage that may be had or taken to the manifold uncertainties 
and insufficiencies in said bill of complaint contained, for answer 
thereunto says— 

That he admits that Nelson P. Stewart died at the time and place 
in said bill stated. He has no knowledge or information sufficient 
to form a belief as to the appointment of the plaintiff as adminis- 
trator of said Stewart or as to the proceedings set forth in said bill 
of complaint to establish the claim of said plaintiff against said 
Stewart as his creditor. 
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And he denies, upon his information and belief, that any judg- 

ment has been rendered by any court of competent jurisdiction in 

favor of the plaintiff against the said Stewart or his estate. 
145 He has no knowledge or information sufficient to form a 

belief as to the real or personal estate left by the said Stewart 
in Michigan or el-ewhere, nor as to his indebtedness, nor whether 
he was insolvent or otherwise, nor as to whether any amount, or 
what amount, has been collected of the estate of said Stewart, nor 
as to whether administration has been applied for upon the estate 
of said Stewart in the State of New York, nor.whether all the heirs 
of said Stewart are citizens of Michigan. 

He has no knowledge, information, or belief as to the specula- 
tions of said Stewart in real or other property set forth in said bill 
of complaint, but he admits, upon information and belief, that said 
Stewart purchased the property known as “Congress Hall,” the 
“Congress Hall barn property,’ a farm of 122 acres in Irondequoit, 
mentioned in said bill as the “Cornwall farm,” the property on 
Washington street, and seventy-seven acres of land in Irondequoit, 
mentioned in said bill of complaint as the “ Irondequoit property,” 
at the time and as alleged in said bill. 

He has no knowledge or information sufficient to form a belief 
as to said Stewart’s constructing a railroad in Michigan from Detroit 
to Grand Haven or from Port Huron to Owasga or being concerned 
therein, nor as to any of the allegations in said bill as to placing 
bonds of last-mentioned road or as to the effect of the financial 
crisis of 1857 upon that enterprise or the prosperity of said Stewart. 

He says that he has ho knowledge or information sufficient to 
form a belief that said Stewart formed the design of hindering, de- 
laying, and defrauding his creditors or secreting and saving his 


_ 


property from them, or that he proceeded, with the advice and assist- 
ance of Oliver M. Benedict, to carry out and execute such de- 
sign. 
146 And he denies, upon his information and belief, each and 
every allegation in said bill contained of combination or con- 
federation between the said Stewart, Benedict, and Daniel W. Pow- 
ersand said John Craig or either or any of them to Carry out such 
design or to seerete in the hands of said Benedict, said John Craig, 
or said Powers or either of them all or any part of said Stewart's 
interest in the property in Rochester, [rondequoit, or elsewhere, and 


each and every allegation of fraud and conspiracy between the said 
persons or any or either of them alleged in said plaintiff’s bill of 
complaint. 


He admits, upon his information and belief, the recovery of the 
judgment by Theodore Dehon set forth in said bill of complaint, 
and that at that time said Stewart was indebted to said Johu Craig 
in something over $3,000, which was secured by mortgage, and that 
le was also indebted to said Powers in $1,800 and upwards, secured 
by a promissory note, and $1,500 and upwards, secured by a mort- 
gage upon said “ Congress Hall barn property,’ which was subject 
to a prior mortgage of $1,500; but he denies, upon bis information 
and belief, that said Powers and said Craig were stirred up to any 
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activity in the collection of said debts by the docketing of the said 
judgment in favor of said Dehon. 

He has no knowledge or information sufficient to form a belief as 
to the indebtedness of said Stewart at that time in Michigan or as 
to his indebtedness to Henry K. Sanger or John Owen, or, if so in- 
debted, how the same was secured, nor what arrangement, if any, 
was made by said Stewart to appeal from the judgment in favor of 
said Dehon. 

He admits, upon his information and_ belief, that in January, 
1860, said Powers commenced his suit upon his premissory note 

against said Stewart and duly recovered a judgment thereon, 
147. as is stated in said bill of complaint; also that he com- 

menced a foreclosure upon his said mortgage on” Congress 
Hall barn property,” and procured a decree of foreclosure, and that 
said Craig commenced a foreclosure upon his said mortgage against 
said Stewart. 

He has no knowledge or information sufficient to form a belief 
as to said Stewart’s consultations with said Benedict, but he denies 
that he has any knowledge or information sufficient to form a be- 
lief as to whether or not said Stewart furnished to said Benedict the 
money to pay the judgment recovered against said Stewart by said 
Powers or that said Benedict did pay the same. 

He admits, upon his information and belief, that the said judg- 
ment was assigned to said Benedict, as hereinafter more particularly 
stated, and he admits and alleges, upon like information, that the 
same continued not only an ostensible but an actual lien upon the 
property of said Stewart in Monroe county. 

He admits, upon like information and belief, that said Craig con- 
sented to and did become surety on an appeal by the said Stewart 
to the supreme court from the judgment recovered against Stewart 
by said Dehon, and that to secure said Craig against said liability 
the said Stewart executed to him a mortgage upon the “ Congress 
Hall property,” upon which the said Craig then held mortgages to 
the amount of $18,000 and upwards, and assigned to said Craig a 
lease of said “ Congress Hall property,” executed by one Cook, with 
authority to collect the rents secured thereby, and did also assign 
to said Craiga chattel mortgage upon the furniture in said “ Con- 
gress Hall property,’ and also mortgaged to said Craig the sev- 
enty-seven acres of land in Irondequoit, and also land in Erie 
county. 

He denies, upon his information and belief, that at that time 

sald “Congress Hall property” was worth the sum of 
148 $30,000, or that said “ Irondequoit property” was of the 

ralue of $5,000, or that said Erie county property was of 
the value of $5,000 or $6,000. 

He admits, upon his information and belief, that said Craig signed 
an undertaking upon the appeal from the judgment recovered by 
said Dehon, the recovery by the trustees of the Madison County 
Bank on the 25th October, 1859, of a judgment against said Stewart 
in the sum of $2,675.24, and that the same was a lien upon, all his 
real property in the county of Monroe; and that upon the discovery 
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of such judgment after the execution of such undertaking the said 
Craig refused to justify until further indemnified, and that there- 
upon said Stewart procured of Elisha C. Litehfield the bond set forth 
in said bill of complaint. 

He has no knowledge or information sufficient to form a belief as 
to what was the expectation of suid Stewart in regard to reversing 
the judgment recovered by said Dehon. 

He admits, upon his information and belief, that said Stewart 
executed and delivered to Henry K. Sanger on the 27th day of 
April, 1860, a warranty deed of the said “Congress Hall property,” 
but has no knowledge or information sufficient to form a belief as 
to whether the same was done with intent to defraud his creditors, 
or what was the consideration thereof, except as stated in said deed, 
or as to what claim said Sanger made under said deed, or as to what 
Sanger did in reference thereto or as to foreclosing the same, nor as 
to any of the transactions with or indebtedness of the said Stewart 
to the Michigan Insurance Bank or the securities held by said bank 
therefor. 

He admits, upon information and belief, that said Sanger 

149 diedin 1864, but has no knowledge, information, or beliefus to 

what were the terms of his last will and testament, nor whether 

he Jeft one, nor whether his widow executed.and delivered to said 

Elisha C. Litchfield the paper-writing set forth in said bill of com- 

plaint, nor whether she afterwards executed to Henry Ten Eyck the 

instrument set forth in said bill of complaint, nor as to what was 

the knowledge of said Ten Eyck as to what was the title of the said 
Sanger to said “ Congress Hall property.” 

He has no knowledge or information sufficient to form a belief as 
to any of the matters alleged in said billof complaint with reference 
to one John Owen or of the deed to John Farley of land in Iowa, 
or of any paper to said Benedict In connection therewith, or as to 
the foreclosure of the mortgage upon the “ Cornwall farm,” so called, 
or the purchase thereof by said Benedict In the name of himself or 
himself and partner, or the application of the proceeds, or the trans- 
fer to said Benedict or said Benedict and his partner, John H. 
Martindale, of any bonds of the Port Huron and Milwaukee Rail- 
way Company. 

He admits, upon his information and belief, that in September, 
LS6U, said Stewart conveyed the * Congress Hall barn property,” SO 
called, to said Benedict, but denies, upon information and belief, 
that it was conveyed for the fraululent purpose alleged in said bill 
of complaint, or any fraudulent purpose whatever, and he has no 
knowledge or information sufficient to form a belief as to the con- 
sideration of said deed or as to the estimate by said Benedict or said 
Stewart of the value of the property conveyed. 

He admits, upon information and belief, that said Powers- procured 
to be advertised for sale the said property under his decree of fore- 

closure aforesaid, and that on the 12th January, 1861, the 
150 same was so sold to him, but he denies, upon information and 

belief, all the allegations of collusion and fraud in reference 
thereto in said bill of complaint contained. 
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He admits that on the 12th January, 1861, said Powers obtained 
a judgment for deficiency in his said foreclosure suit for the sum of 
$1,438.25, which was docketed, but he denies, upon information and 
belief, all allegations of secrecy or secret understanding between 
said Powers, said Benedict, said Stewart, or either of them. 

He has no knowledge or information sufficient to form a belief as 
to the conveyance by said Stewart to said Benedict of the “ Wash- 
ington street property,” so called, as alleged in said bill of complaint, 
nor as to the indorsement of promissory notes of the Port Huron 
and Milwaukee Railway Company to the said Benedict and his 
partner Martindale or the commencement of a suit or the recovery 
of the judgment thereon, as alleged in said bill of complaint, or as 
to the shipment of wheat by said Stewart to said Benedict and Mart- 
indale. 

He admits, upon his information and belief, that some time in Sep- 
tember, 1861, said Stewart was afflicted with some disease, the par- 
ticulars whereof she has no knowledge, and that the same continued 
until he died in May, 1863. 

He has no knowledge or information sufficient to form a belief as 
to his, said Stewart’s, communication with said Benedict after the 
commencement of his sickness or as to the consultations of said 
Benedict with Mrs. Stewart or with said John Craig or as to the 
visits of said Benedict to said Stewart at Detroit or his directions 
to Mrs. Stewart or advice to her, as alleged in said bill of com- 

plaint. 
151 He denies, upon information and belief, all allegations of 
fraud or fraudulent design on the part of said Stewart, the 
wife of said Stewart, and said Benedict, or either of them. 

He admits the cunveyance by said Powers to said John Craig 
of the said “Congress Hall barn property,” at the time alleged in 
said complaint, for $3,216.57, and that from and after that date 
said Craig, up to the time of his death, collected the rents of the 
said property, but to what amount he has no knowledge or infor- 
mation sufficient to form a belief. 

But he denies, upon information and belief, that the consideration 
for said deed was paid by said Craig from money collected from the 
rent of Congress Hall, or that said deed was held by said Craig 
upon any trust or understanding, as alleged in said complaint. 

He has no knowledge or information sufficient to form a belief 
as to any of the letters alleged to have been written by said Bene- 
dict to said Stewart or to Mrs. Stewart, attached to said bill of ecom- 
plaint as schedules. 

He admits, upon his information and belief, that on the 17th 
December, 1860, the sheriff of Monroe county duly sold, by virtue of 
the judgment in favor of said Madison County Bank, the “ Wash- 
ington street property,’ so called, to one Wendell for $1,700; the 
Irondequoit seventy-seven acres to said Wendell for $1,615; the 
“ Congress Hall property ” to said Craig for $5.00, and the “ Con- 
gress Hall barn property” to O. M. Benedict for $5.00, and that cer- 
tificates of such sale were duly issued and delivered to the respect- 
ive parties, according to the statute in such case mude and pro- 


vided. . 


GEORGE K. JOHNSON VS. DANIEL W. POWERS ET AL., &c. 103 


He denies, upon his information and belief, that either of 

152. said pieces of property were sold in pursuance of any fraudu- 

lent plan er contrivance on the part of said Benedict or said 
Stewart. 

He admits that the time for redemption by said Stewart and of 
those claiming under him elapsed without redemption on their part, 
but denies, upon his information and belief, that it was done by any 
fraudulent collusion between said Benedict and said Craig or any 
fraudulent purpose on the part of either of them. 

He denies, upon like information and belief, that said Benedict or 
said Craig or either of them were in funds from said Stewart to 
make redemption thereof, or that it was the duty of either of them 
to make such redemption. 

He has no knowledge or information sufficient to form a belief as 
to the chattel mortgage to John Owen referred to in said complaint 
or as to the sending of horses or ether personal property by the wife 
of said Stewart to said Benedict or as to the accumulation of any 
funds in the hands of said Benedict subject to the order of said 
Stewart and wife or either of them or as to any fraudulent purpose 
on the part of said Benedict and the wife of said Stewart. 

He admits, upon his information and belief, that on the 17th 
March, 1862, the said Benedict reassigned to the defendant Powers 
the judgment which said Powers had recovered against said Stewart, 
but he denies, upon information and belief, that such judgment was 
paid by said Stewart or any other person, or that such reassignment 
was gratuitous or without consideration, but he denies, upon like 
information and belief, all allegations of fraud, fraudulent purpose, 
or fraudulent object in making such reassignment alleged in said 

bill of complaint. 
153 He admits, upon his information and belief, that said de- 

fendant Powers did, in due forin of law, redeem all of the prop- 
erty sold upon said Madison County Bank judgment, the “ Ironde- 
quoit property,” so called, and the “ Washington street property,’ so 
called, and “Congress Hall property,” so called, and that on the 
2ist day of March, 1862, the sheriff of Monroe county deeded the 
same to said Powers in due form of law. 

He admits, upon his information and belief, that the said defend- 
ant Powers was at the time of such redemption and for some years 
previous had been the son-in-law of said John Craig, and that Mrs. 
Powers was the only child of said John Craig, and that said John 
Craig, Powers, and their families had resided together all the time 
since their marriage, and that said Powers had been for many years 
the banker of said Craig, and that said Benedict had been the lawyer 
and legal adviser of both said Craig and said Powers, and that some 
of the time the said John Craig and said Benedict occupied the same 
office, and that for several years prior to the death of said Stewart 
the said Benedict had been an attorney for said Stewart and trans- 
acted some of his business, but to what extent or how much he has 
no knowledge or information sufficient to form a belief; also that 
he incurred personal responsibilities to said Stewart as indorser or 
otherwise, and that he advanced his own funds to said Stewart, but 
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to what amount he has no knowledge or information sufficient to 
form a belief. 

That on the 24th day of March, 1862, the defendant Powers and 
his wife, in consideration of the sum of $1,800, executed and de- 

livered a deed of said “ Washington street property,’ so called, 
154 + tosaid John Craig and Oliver M. Benedict, and that said 

deed was recorded, as alleged in said bill of complaint; that 
said John Craig, at or about the time mentioned in said bill of eom- 
plaint, commenced a suit in the supreme court of the State of New 
York against said Litchfield upon said bond of indemnity herein- 
before referred to; that said Litchfield put in an answer to the com- 
plaint in said action, and that the same was afterwards referred to 
the Hon. Addison Gardiner, who subsequently and on the 5th day 
of December, 186.4, made his report in favor of the plaintiff therein 
against the defendant to the amount of the penalty of said bond; 
that prior to the trial the said Litchfield commenced a suit in the 
nature of a cross-action against said Craig, to which an answer was 
interposed, and that such cross-action was subsequently abandoned. 
He has no knowledge or information sufficient to form a belief as to 
the preparation of a deed of the “ Irondequoit property,” so called, 
from said Stewart to said defendant, Daniel W. Powers, or the pro- 
ceeding of said Benedict to Detroit, or as to any interviews between 
said Benedict and said Stewart or the wife of said Stewart or the 
result thereof, as alleged in said bill of complaint. 

He admits, upon his information and belief, that from about May 
ist, 1860, said John Craig received the rents of Congress Hall until 
the time of the redemption thereof by the defendant, Daniel W. 
Powers ; that after the redemption thereof by said Powers until his 
conveyance thereof the said rents were received by said Craig for 
said defendant, Daniel W. Powers, and after such conveyance the 
same were again received by said Craig, and he alleges, upon infor- 
mation and belief, that such rents were received by said Craig and 
Daniel W. Powers respectively according to their respective rights 

in said property, and not otherwise or different. 

155 This defendant admits that said John Craig, Oliver M. Ben- 

edict, and Daniel W. Powers were sworn as witnesses upon 
the trial of said John Craig against said Litchfield before Hon. Ad- 
dison Gardiner, referee; that this defendant attended such trial as 
the attorney for said John Craig, and kept minutes of the evidence 
given upon such trial; that such minutes are not now in his pos- 
session or under his control, and that he is unable to state the 
transactions upon the trial from recollection without such minutes 
or whether the same is truly and accurately set forth in said bill of 
complaint. 

He adinits that said defendant, Daniel W. Powers, was a party to 
the action commenced by said Litchfield agaiust said Craig and said 
Powers, and that said Benedict appeared in such action as the -at- 
torney for said Powers, and that this defendant appeared in said 
action as the attorney for said John Craig ; that he has not now the 
answer which was interposed by him assuch attorney for said John 
Craig in his possession or under his control, and cannot state 


oo 
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whether Schedule 15, attached to plaintiff’s bill of complaint, is a 
correct copy thereof or not, but leaves the plaintiff to his proof in 
reference thereto, aud begs leave to refer to such answer when the 
same shall b< produced for the terms thereof. 

He admits, upon his information and belief, the conveyance of 
the “ Washington street property ” to D. W. Eaton and E. C. Marsh, 
as stated in said bill of complaint, and of “ the Congress Hall prop- 
erty ” by said defendant Powers to John Craig, and avers, upon his 
information and belief, that the same was for the consideration ex- 
pressed In the deed thereof, and not other or different. 

lle denies, upon information and belief, that the said Craig re- 

ceived the rents of said “ Congress Hall barn property ” from 
156 the foreclosure sale to the defendant, Daniel W. Powers, until 

the purchase thereof from him by said Craig on the 15th day 
of November, 1861. 

And he admits, upon such information and belief, that after the 
purchase of the same by said Craig he received the rents until his 
death, and that since his death they have been received by his ex- 
ecutors. 

He denies, upon his information and belief, that at the time of such 
conveyance said “ Congress Hall property ” was worth the sum of 
340,000. He admits that neither said John Craig nor his represent- 
atives have ever been in possession of said Congress Hall property 
otherwise than by his and their tenants. 

[le denies that he has knowledge or information sufficient to form 
a belief as tu whether the rental thereof has been as alleged in said 
bill of complaint. 

He has no knowledge or information sufficient to form a belief 
as to the giving out or pretences of the said Benedict in relation 
to the indebtedness of said Stewart to him or to him and his 
partner, nor as to such indebtedness, but denies, upon information 
and belief, that any claim or pretences of said Benedict were mala 
fide or unfounded. 

He has no knowledge or information as to any settlement be- 
tween said Benedict or said Benedict and Martindale and said 
stewart. 

He denies, upon his information and belief, that the judgment re- 
covered by said Powers against said Stewart and assigned to said 
Benedict had ever been paid by said Stewart, and says, upon his 
information and belief, that the history of the transaction of such 

judgment and the assignment and reassignment thereof is as herein- 

after stated. 
157 He has no knowledge or information sufficient to form a 

belief as to the value of the lands in the State of lowa alleged 
to have been turned out by said Stewart to said Farley, or as to 
whether they were so turned out, or as to the consideration upon 
which the same were so turned out, or as to any of the transactions 
alleged to have taken place between said Benedict and Martindale, 
said Farley and said Stewart, or either of them in relation to said 
lands or the incumbrances thereon. 

He denies, upon his information and belief, that said John Craig 
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kept secret the deed of the Congress Hall property executed to him 
by said Powers, as is alleged in said bill of complaint. 


He admits, upon his information and belief, the commencement of 


asuit by Henry Ten Eyck against the said John Craig, as alleged in 
the bill of complaint; that the same was put at issue by the answer 
of said Craig ; that it was brought to trial before the Hon. James C. 
Smith, who found and decided thereupon, as is shown by the 
Schedule No. 22, annexed to said bill of complaint; that from such 
decision the said Craig appealed to the general term of the supreme 
court, where said judgment was reversed, and that afterwards an 
appeal was taken to the court of appeals of the State of New York, 
where the decision of the supreme court was duly affirmed and 


judgment absolute ordered against said Ten Eyck by said court of 


appeals; but he says, upon his information and belief, that the tenor 
and effect of such decision is not truly stated in said bill of com- 
plaint, and he refers to the judgment-rol! in said action and the de- 


cision therein of the supreme court and the court of appeals, all of 


which are of record, for a correct statement of what was decided in 
said action. : 
158 He admits, upon his information and belief, that said John 
Craig, Oliver M. Benedict, Edward C. Purcell, and Daniel W. 
Powers were sworn as witnesses upon the trial of the said last-men- 
tioned action, but he has no knowledge or information sufficient to 
form a belief as to the pleadings in said action or as to the evidence 
given by any of the said witnesses or as to what documentary evi- 
dence was offered in said action, and he leaves the plaintiff to his 
proof in reference thereto; nor has he any information sufficient to 


form a belief as to whether Schedule No. 21. attached to the bill of 


complaint in this action, is substantially an accurate copy of the 
stenographer’s minutes of testimony on the trial thereof. 

He admits that said John Craig died in the city of Rochester in 
the year 1872, leaving a last will and testament, and appointed the 
defendants, Oscar Craig and Daniel W. Powers, his executors, and 
that he left all his real estate to said Helen M. Powers. He refers to 
said will or a copy thereof for its terms. 

He admits that as one of the executors of said John Craig he 
claims that said Joln Craig, by virtue of his said certificate of sale 
of “the Congress Hall property,” obtained a title thereto which is 
good, both at law and in equity, against the plaintiff and all other 
persons, and that the same now belongs to the defendant, Helen 
Maria Powers, or to the executors of said John Craig under the 
trusts and for the purposes of his last will and testament. 

He has no knowledge or information sufficient to form a belief as 
to the statute of limitations of the State of Michigan, and leaves the 
plaintiff to his proof with reference thereto. 

He has no knowledge or information sufficient to form a 

159 belief as to the career of this plaintiff, but he denies, upon 
his information and belief, the allegations of ignorance on 

the part of said plaintiff in reference to the matters set up in the 
bill of complaint as therein contained, but he admits that a bill 
substantially like this bill was filed, nominally in favor of Joseph 
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P. Whittemore and Horatio N. Walker against these defendants, 
for substantially the same relief as is prayed in this action, and 
which bill was finally dismissed upon a demurrer by the Supreme 
Court of the United States at the October term, 1851, but not solely 
for multifariousness, as is stated in the plaintiffs’ bill of complaint, 
but for other reasons, as will appear by the decision of said Court, 
to which the defendant begs leave to refer, and not, as he is in- 
formed and believes, with a strong or any intimation that the merits 
of the case were with the plaintiffs therein ; and said defendant says, 
upon his information and belief, that the said Whittemore, who was 
one of the plaintiffs in said action, was also the real plaintiff in the 
action commenced in the State court, in which Ten Eyck was plain- 
uff and is the real plaintiff in this present action. 

And said defendant further says, upon information and belief, that 
the judgment against the said Stewart and in favor of the defendant 
Powers, hereinbefore referred to, upon which said Powers redeemed 
the various parcels of property, as is stated in the said bill of com- 
plaint, was a judgment recovered upon a promissory note executed 
by said Stewart; and this defendant says, upon information and be- 
lief, that when such judgment was assigned by this defendant to said 
Oliver M. Benedict the said Benedict gave to the defendant Powers 
his draft upon said Stewart, upon time, for the amount thereof, which 
draft was the true and sole consideration for the assignment of such 

judgment. 
160 That said draft was accepted by said Stewart, but was not 

paid at maturity; that the same was renewed from time to 
time, but none of such renewals were ever paid either by said Stew- 
art or said Benedict, and that said defendant did not obtain his pay 
for such assignment from said Benedict by means of said draft or 
otherwise. The said Benedict afterwards and on or about the 17th 
day of March, 1862, reassigned such judgment to defendant Powers 
in consideration of such outstanding draft,and that such judgment 
was at all times a valid len upon the property of said Stewart in 
the State of New York for the whole amount thereof, and that the 
foregoing statement is the true history of the assignment of such 


judgment by defendant Powers to said Benedict and his reassign- 


ment to defendant, Daniel W. Powers. 

And this defendant denies, upon information and belief, each and 
every allegation in said bill of complaint contained in conflict there- 
with. 

The said defendant, further answering said bill of complaint, 
says that the plaintiff ought not to have or maintain his said bill 
of complaint against this defendant, because he says that the said 
bill of complaint does not show that the plaintiff has exhausted his 
legal reinedy to collect his debt against the said Nelson P. Stewart, 
if one ever existed, and he prays that be may have the same benelit 
and advantage of this allegation as if the same were taken by plea 
or demurrer. 

And the said defendant, further answering said bill of complaint, 
suys that the said plaintiff ought not to have or maintain his said 
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bill of complaint against this defendant, because he says that 
161 this suit was not commenced nor this bill of complaint filed 

within ten years after plaintiff’s cause of action, if any, ac- 
erued, and he prays that he may have the same benefit and advan- 
tage of the allegation as if the same were taken by plea or de- 
murrer. 

And the said defendant, further answering said bill of complaint, 
says that the said: plaintiff ought not to have or maintain his said 
bill of complaint against this defendant, because he says the same 
was not commenced nor this bill of complaint filed within six 
years after the plaintiff’s cause of action, if any, accrued, and he 
prays the same advantage hereof as if taken by plea or demurrer. 

And the said defendant, further answering said bill of complaint, 
says that the said plaintiff ought not to have or maintain his said 
bill of complaint against this defendant, because, he says, the said 
action was not commenced nor this bill of complaint filed within 
six years after the discovery by the plaintiff of the facts constitut- 
ing the alleged fraud which are relied upon as the plaintiff’s cause 
of action, and he prays that he may have the same benefit and ad- 
rantage hereof as if taken by plea or demurrer. 


And the said defendant, further answering said bill of complaint, 
says that the said plaintiff ought not to have or maintain his said 
bill of complaint against this defendant, because he says that the 
facts constituting the alleged cause of action could, with reasonable 
diligence, have been discovered by said plaintiff more than six 
years before the commencement of this suit and the filing of this 
bill, and he prays the same advantage hereof as if taken by plea or 
demurrer. 

And the said defendant, further answering said bill of complaint, 

says that the said plaintiff ought not to have or maintain his 
162 said bill of complaint against this defendant, because he says 

that he is advised that Mary A. Stewart, the wife of said 
Nelson P. Stewart; Frederick Stewart, Helen McConnell, and Ade- 
line M. Johnson, who are the heirs-at-law and next of kin of said 
Nelson P. Stewart, as this defendant is informed and believes ; Caro- 
line Sanger and Henry Ten Eyck, each of whom are, as said defend- 
ant is informed and believes, living, are and each of them is a 
necessary party to this action, and that without their presence as 
parties in said action the same ought not to proceed; and he prays 
the same benefit and advantage of this allegation as if set up by 
plea or demurrer, and that the plaintiff’s bill of complaint, on 
account of the absence of said necessary parties, be dismissed with 
costs— 

Without this, that there is any other matter or thing in said 


bill of complaint contained material or necessary for this defendant 


to make answer unto, and not hereir and hereby well and sufficiently 
answered, traversed, confessed, avoided, or denied, true to the know!}- 
edge or belief of this defendant, and he humbly prays that he may 
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be hence dismissed with his costs and charges in this behalf wrong- 
fully sustained. 
COGSWELL, BENTLEY & COGSWELL, 
Solicitors for Defendant, Oscar Craig, Executor of John Craig. 
W. F. COGSWELL, Of Counsel. 


163. =Srate or New YOkK, | 
, 88: 
( ounty Oo} Monroe, } 


Osear Craig, being duly sworn, says that he is one of the defend- 
ants in the above-entitled action: that he has read the foregoing 
answer, and that the same is true of his own knowledge, except 
those matters therein alleged upon information and belief, and as to 
those matters he believes it to be true. 

OSCAR CRAIG, 

Subseribed & sworn to this 20th day of November, 1882, be- 
fore me— 

JOHN A. COLLIER WRIGHT, 
| L. s. | Notary Public in & for Monro: Lo., | 


(Indorsed:) Answer of Oscar Craig, executor of John Craig. 
riled November 24th, 1882. 


L164 Answer of dD lV Powers. 


Circuit Court of the United States for the Northern District of New 


York. 


GEORGE Kk. JOHNSON ) 
Ss. | 

DanreL W. Powers and Oscar Craia, Executors of John Craig, > 
Deceased : Danie! W. Powers, Personally, and Helen Maria | 
Powers, Sole De isee, WC., of Jobnu Craig, and Henry Ten Eyck. J 


_ 


The answer of the defendant, Daniel W. Powers, as executor of John 
Craig, deceased, and individually, to the bill of complaint of the 
above-named plaintiff. 


This defendant, saving and reserving to himself all manner of 
advantage that may be had or taken to the manifold uncertainties 
and insufticiencies in said bill contained, for answer thereunto says 
he admits that Nelson P. Stewart died at the time and place in said 
bill stated. He has no knowledge or information sufficient to form 
a belief as to the appointment of the plaintiff as administrator of 
said Stewart or as to the proceedings set forth in said bill to prove 
and establish the claim of said plaintiff against said Stewart, as his 
creditor; and he denies, upon his information and belief, that any 

judgment has been rendered by any court of competent juris- 
165 ~— diction in favor of the plaintiff against the said Stewart or his 
estate. He has no knowledge, information, or belief as to the 
real or personal estate left by the said Stewart in Michigan or elso- 
where, nor as to his indebtedness, nor whether he was insolvent or 
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otherwise, nor as to whether any amount or what amount has been 
collected of the estate of said Stewart, nor as to whether adwministra- 
tion has been applied for upon the estate of said Stewart in the 
State of New York, nor whether all the heirs of the said Stewart are 
citizens of Michigan. He has no knowledge, information, or belief 
as to the speculations of said Stewart in real or other property set 
forth in said bill of complaint, but he admits that he purchased the 
property known as “ Congress Hall,” the “ Congress Hall barn prop- 
erty,” a farm of one hundred and twenty acres in lrondequoit 
known as the “ Cornwall farm,” the property on Wasliington street, 
and seventy-seven acres of land in Irondequoit, mentioned in said 
bill as the “ Irondequoit property, at the time and as alleged in said 
bill of complaint. 

He has no knowledge or information sufficient to form a belief as 
to said Stewart’s constructing a railroad in Michigan from Detroit 
to Grand Haven or from Port Huron to Owasso, or being concerned 
therein, nor as to any of the allegations in said bill as to his plac- 
Ing the bonds of said last-mentioned road, or as to the effect of the 
financial crisis of 1857 upon that enterprise or the prosperity of 
said Stewart. 

He denies, upon information and belief, that said Stewart formed 
the design of hindering, delaying, and defrauding his creditors or 
secreting and saving his property from them, or that he proceeded, 

with the advice or assistance of Oliver M. Benedict, to carry 
166 out and execute such design; and he denies each and every 

allegation in said bill of complaint contained of combination 
or confederation between the said Stewart, Benedict and Powers, 
and John Craig, or either or any of them, to carry out such design 
or to secrete in the hands of said Benedict, John Craig, and said 
Powers, or either of them, all or any part of said Stewart’s interest 
in the property in Rochester and Irondequoit or elsewhere, and 
each and every allegation of fraud and conspiracy between the said 
persons, or any or either of them, alleged in said plaintiff's bill of 
complaint. ° 

He admits the recovery of the judgment by Theodore Dehon set 
forth in said complaint, and that at that time said Stewart was in- 
debted to John Craig in something over $3,000, which was secured 
by mortgage, and that he was also indebted to said defendant Powers 
in $1,300 and upwards upon his promissory nvte, and $1,500 and 
upwards, secured by a mortgage upon said “Congress Hall barn 
property,’ which was subject to a prior mortgage of $1,500, but he 
denies that said Powers or said Craig were stirred up to any activity 
in the.collection of said debts by the docketing of the said judgment 
in favor of said Dehon. 

He has no knowledge or information sufficient to form a belief as 
to the indebtedness of said Stewart at that time in Michigan, although 
he believes that he was somewhat embarrassed by debt; and he has 
no knowledge or information sufficient to form a belief as to his it- 
debtedness to Henry K. Sanger or John Owen, or, if so indebted, 
how, if at all, such indebtedness was secured, nor as to what arrange- 
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ment, if any, was made by said Stewart to appeal from the judgment 
of said Dehon. 


He admits that in January, 1860, he commenced suit upon 

167 ~—s his eet amc iote against said Stewart and duly recovered 
a een nt : eae as is stated in said bill of complaint. 

lle admits also that he commenced a foreclosure upon his said 


mortgage on the “Congress Hall barn property, “ and procured a 
decree of foreclosure, as is likewise stated in said complaint, and that 
st Craig commenced a foreclosure of his mortgage against said 


“He has no knowledge or information sufficient to form a belief as 
to the said Stewart’s consultation with said Benedict, and he denies 
| hi s information and belief that said Stewart furnished to said 
Benedict the money LO pay the judgment recove red against Ste wart 
said Powers, or that said Benedict did pay the same. 
lle admits that said judgment was assigned to said Benedict, as 
hereinafter more particularly stated, and admits and alleges that the 
same continued not only an ostensible but an actual lien upon the 
property of suid Stew: rt in Monroe county. 

He admits that said John Craig consented to and cid become 
surety on an appeal by the said Stewart to the Supreme Court from 
the judgment recovered against said Stewart by said Dehon, and 
that to secure said ¢ ralg against hability the said Stewart executed 
to him a mortgage upon the “ Congress Hall preperty,” upon which 
he, said Craig, then held mortgages to the amount of $18,000 and 
upwards, and assigned to said Craig a lease of said “ Congress Hall 
property ” executed by one Cook, with authority to collect the rents 

ired thereby, and did also ussign to said Craig a chattel mort- 
gage upon the furniture in said “ Congress Hall property,” and also 
mortgaged to said Craig the seventy-seven acres of — in lronde- 

quot, and also inortgaged land in Erie coun 
168 He denies that said Congress Hall was worth the sum of 
$30,000, or that said lrondeq uolt property was of the value of 
$5,000, or that said Erie county ser was of the value of $5,000 
or S&O.U0U, 


He admits that said Craig signed an undertaking upon the appeal 
from the judgment recovered by suid Dehon, the recovery by the 
trustees of the Madison County Bank, on the 25th day of October, 
1859, of a judgment against said Stewart for the sum of $2,675.24, 
and that the same wasa lien upon all his real property in the county 
of Monroe, and that upon the discovery of such judgment, after the 
execution of such undertaking, the said Craig refused to justify 
until further indemnified, and that thereupon the said Stewart pro- 
cured of Elisha C. Litchfield the bond set forth in said bill of com- 
plaint. 

He has no knowledge or information suflici ent to form a belief as 
to what was the expectation of said Stewart in regard to reversing 
the judgment recovered by said Dehon. 

He admits that said Stewart executed and delivered to Henry kK. 
Sanger on the 27th day of April, 1860, a warranty deed of the said 
Congress Hall property, but has no knowledge or information suf- 
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ficient to form a belief as to whether the same was done with intent 
to defraud his creditors or what was the consideration thereof, ex- 
cept as stated in said deed, or as to what claim said Sanger made 
under said deed or as to what said Sanger did in reference thereto, 
or as‘to foreclosing the same, nor as to any of the transactions with 
or indebtedness of said Stewart to the Michigan Insurance Bank or 
the securities held by said bank therefor. , 
He admits, upon information and belief, that said Sanger 
169 ~~ died in 1864, but has no knowledge, information, or belief as 
to what were the terms of his last will and testament, nor 
whether he left one, nor whether his widow executed and delivered 
to Elisha C. Litchfield the paper-writing set forth in said bill of 
complaint, nor whether she afterwards executed to Henry Ten kyck 
the instrument set forth in said bill of eoinplaint or what was the 
knowledge of the said Ten Eyck as to what was the title of said 
Sanger to said “Congress Hall property.” 

He has no knowledge or information sufficient to form a_be- 
lief as to any of the matters alieged in said bill of complaint 
with -reference to the chattel mortgage to one John Owen, or of 
the deed to John Farley of land in lowa or of any paper to said 
Benedict in connection therewith, or as to the foreclosure of the 
mortgage upon the “Cornwall farm,” so called, or the purchase 
thereof by said Benedict in the name of himself or of himself and 
parnter, or the application of the proceeds or the transfer to said 
Benedict or said Benedict and his partner, John H. Martindale, of 
any bonds of the Port Huron and Milwaukee Railway Company. 

He admits, upon information and belief, that in September, 1860, 
said Stewart conveyed the Congress Hall barn property, so called, 
to said Benedict, but denies, upon information and belief, that it 
was conveyed for the fraudulent purpose alleged in said bill of com- 
plaint or any fraudulent purpose whatever, and he has no knowl- 
edge or information sufficient to form a belief as to the considera- 
tion of said deed or as tothe estimate by sald, Benedict or said 
Stewart of the value of the property conveyed. 

He admits that he, said Powers, procured to be advertised for sale 
said property under his decree of foreclosure aforesaid, and that on 

the 12th of January, 1861, the same was sold to him; but he 
170 ~~ denies all the allegations of collusion and fraud in reference 
thereto in said bill of complaint contained. 

He admits that on the 12th of January, 1861, he obtained a judg- 
ment for deficiency in lis said foreclosure suit for the sum of 
$1,438.25, which was duly docketed, but he denies all allegations of 
secrecy or secret understandings between said Powers, said Benedict, 
said Stewart, or either of them. 

He has no knowledge or information sufficient to form a belief as 
to the conveyance by said Stewart to said Benedict of the Washing- 
ton street property, so called, as alleged in said bill of complaint, 
nor as to the indorsement of promissory notes of the Port Huron and 
Milwaukee Railway Company to the said Benedict and his partner, 
Martindale, or the commencement of a suit, or the recovery of the 
judgment thereon, as alleged in said bill of complaint, nor as to 
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the shipment of wheat by said Stewart to said Benedict and Mar- 
tindale, 

Ile admits, upon information and belief, that some time in Sep- 
tember, 1861, said Stewart was afflicted with some disease, the par- 
ticulars whereof he has no knowledge, and that the same continued 
until he died, in May, 1868. 

He has no knowledge or information sufficient to form a belief 
as to his communications with said Benedict after the commence- 
ment of his sickness, or as to the consultations of said Benedict with 
Mrs. Stewart or said John Craig, or as to the visits of said Benedict 
to said Stewart at Detroit, or his directions to Mrs. Stewart or aavice 
to her, as alleged in said bill of complaint. 

He denies, upon information and belief, all allegations of fraud 
or fraudulent design on the part of said Stewart, the wife of said 

Stewart, and said Benedict or either of them. 
171 He admits the conveyance by said Powers to said John 

Craig of the suid “Congress Hall barn property” at the time 
alleged in said complaint for $3,216.57, and that from and after 
that date said Craig, Up to the time of his death, collected the rents 
of said property, to what amount he has no knowledge or informa- 
tion sufficient to form a belief; but he denies that the consideration 
for said deed was paid by said Craig from money collected from 
the rent of Congress Hall, or that said des d was held by said Craig 
upon any trust or understanding, as alleged in said complaint. 

He Las no knowledge or information sufficient to form a belief as 
to any of the letters alleged to have been written by said Benedict 
to said Stewart or to Mrs. Stewart aud attached to said bill of com- 
plaint as schedules. , 

le admits that on 17th Decem ber, LS6O, the sheriff of Monroe 
county duly sold, by virtue of the judgment in favor of said Madi- 
Son County Bank, the “ Washington street property,” sO called, Lo 
one Wendell for $1,700, the lrondequoit seventy-seven acres Lo 
sald Wendell for S161, the * Congress Hall property “y LO John 
Craig for $5.00; but he says he has no knowledge or information 
sufficient to form a belief that said sheriff sold the “ Congress Hall 
barn property ” to O. M. Benedict for $5.00, and he admits that 
certificates of the sales aforesaid were duly issued and delivered to 
the respec live parties according to the statute in such case made and 
provided. 

[le denies that either of said pieces of property were sold in pur- 
suance of any fraudulent plan or contrivance on the part of said 
benedict or said Stewart. 

He admits that the time for redemption by said Stewart 

72 ~=and of those claiming under him elapsed without redemp- 

tion on their part, but denies, upon his information and be- 

lief, that it was done by any fraudulent collusion between said 

Benedict and said Craig or any fraudulent purpose on the part of 
either of them. 

He denies, upon information and belief, that said Benedict or said 
Craig or either of them were in funds from said Stewart to make re- 
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demption thereof, or that it was the duty of either of nem to make 
such redemption. 

He has no knowledge or information sufficient to for m a belief as 
to the chattel mortgage to Jolin Owen referred to in said complaint, 
or as to the sending of horses or other personal property by the wife 
of said Stewart to said Benedict, or as to the accumulation of any 
funds in the hands of said Benedict subject to the order of said 
Stewart and wife or either of them, or as to any fraudulent purpose on 
the part of said Benedict and the wife of said Stewart. 

He admits that on the 17th March, 1862, the said Benedict reas- 
signed to this defendant Powers the judgment which said Powers 
had recovered against said Stewart, but denies that such judgment 
had been paid by said Stewart or any other person, or that such re- 
assignment was gratuitous or without consideration, and denies all 
allegations of fraud and fraudulent purpose or fraudulent object. in 
making such reassignment alleged in said bill of complaint. 

He admits that the said defendant Powers did in due form of law 
redeem the property sold upon said Madison County Bank judg- 
ment, the “ [rondequoit property,’ so called, the “ Congress Hall 

property,” and the “ Washington street property,” and that on 
173 =the 2ist day of March, 1862, the sheriff of Monroe county 
deeded the same to said defendant Powers in due form of 
law. | 

He admits that said defendant Powers was at the time of such re- 
demption and for some vears previous had been the son-in-law of 
said John Craig, and that said Craig and Powers, with their fam1- 
lies, had resided together all the time since his marriage, and that 
said Powers had beeu for many years the banker of said Craig, and 
that said Benedict had been a lawyer and legal adviser of both said 
Craig and said Powers,and that some of the time the said Craig and 
said Benedict occupied the same office, and that for several years 
prior to the death of said Stewart the said Benedict had been: an 
attorney of said Stewart and transacted some of his business, but to 
what extent or how much he has no knowledge or information suffi- 
cient to form a belief; also that he had incurred personal responsi- 
bility for said Stewart as endorser and otherwise. 

And that he advanced his own funds for said Stewart, but to what 
amount he has no knowledge or information sufficient to form a 
belief. 

That on the 24th March, 1862, the defendant Powers and his wife, 
in consideration of the sum of $1,800, executed and delivered a deed 
of said ‘“‘ Washington street property,” so called, to said John Craig 
and Oliver M. Benedict, and that such deed was received, as alleged 
in said bill of complaint; that said John Craig at or about the time 
mentioned in said bill of complaint commenced a suit in the 
supreme court of the State of New York against said Litchfield upon 
the said bond of indemnity hereinbefore referred to; that said 
Litchfield put in an answer to the complaint in said action, and 
that the same was afterwards referred to the Honorable Addison 

Gardiner, who subsequently and on the 3d December, 1863, 
174 made his report in favor of the plaintiff therein against the 
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defendant LO the amount of the penalty of sald bond : that 
prior to the trial the said Litchfield commenced a suit in the nature 
of a cross-action against said Craig, to which an answer was inter- 
post d, and th if such Cross action Was subse } ntly abandoned. 

He has nO knowledge or informat on suthecient to form a belief us 


| 
P ’ } t ; , Hes 77 
to the preparation Oot } deed of the “ lrondequol property, so called, 
’ 
i 


ty’ } sige war ' 7 F r\f ee r\) iit c ' 1d 1} ) 1) fT 
iron) SAld iewart to defendant, ol Live proceet *Y OL Salt eneaiCct 
i 
. : ' ’ } 
’ * serv, » « 7 7, seat . . ' t ;\% ‘ " : . 
LO Detroit. o1 as to anv interview DeLWeel) Sala benedict and sald 
, — .~ 3 ; . , " . 1} 
stewart or the Wile of sald Stewart, or the res i) reof, as alleged 
é 
It) Sil 1 «ys mp nt. 
, Pg ) fo ’ ‘ " ‘ ’ ’ ’ . 
. in nm © _ P . 7 7s "sy 
Hle admits Lnat trom avout Viay a roo. id woun ( raig received 
| ™ '} 7 ’ : i j ¥ . . ' ‘ ” 
the rents of Congress Hall until the time o! redemption thereof 
- . 
r)' aan ' | ? ; eo) a leaf ‘ iy - . % ; , ry! ' ’ ' ; cr thyy } 7 ' | 
WY Libis CICIClCdallit. Lona tLiILeY Uble PUI} COL UV LILIS GUeClieciiUd- 
, , 
nt u Dis nvevyvances tnereot to s ; { i rents wel re 
i ¢ : ' thy) i ; . | yt } 

‘ i | 4 \ ~d Ol il i . Til “ ‘ i ‘ ] ¢*\ iit 
| ¥ ’ : 7% } i ¢ ; cy ; ' ‘% 7 
\ - i rEUCTY ( yy Sa I i i ve Co Lt) SuUuCil 

™ ] ¢ 
sw received by said Craig and nts, respectively, 
| } 
respectiVe rigits Its | ind not other- 
1,4? , 
Wise or ¢ iT 
reese " . ’ . . : : a + > . 
} fcr? ; ; mya in iy ‘ ' 
his defend nt admits upon his informa ind belief as to said 


] ? - , i. « " . ' 7 ’ >» 7 if } ‘ ‘ 
Craig and Benediet and upon nis Knowledge as to lhimsell toatl sald 
: " ’ Ee ; if . _— : . . 5 *h. 
Craig, 5 nedict,. and Hhimsel!l were sworn as W esses upon the trial 


= i 

of iction of said John Craig against s Litehtield before a 
referee, | e has no knowledge, Iniorma belief as to what 
LOOK J Ut it) n said trial furth i than t riven DY DIMI- 
self, nor what appears in the minutes of the trial as kept by the said 
Oscar Craig or said referee, and that he does not recollect fully what 
he testified before said referee; that if it appears by said min- 

77> ~—s utes that he testified that “ Mr. | lict (Oliver M. Benedict 


neaning) paid me (this defe! lant) the amount due on my 

) ht it of me—I did not pay anything when 
| took the reassigument from Mr. Benedict the same Is not cor- 
rect, the facts in relation thereto being as hereinafter stated; that he 
believes he did testify “ the Congress Hall property” was at the time 
of giving such testimony worth between 830,000 and $40,000, and 
that he held a judgment against N. P. Stewart, and that the same 
was redeemed under sale in favor of the Madison County Bank 
against N. P. Stewart. and that he thought it was in March, 1862; 
and, further, that when asked what interest or inducement he had 
to redeem he testified he had an ther judgment besides the one 
upon which he did redeem, and that he should have redeemed on 
it if he had not upon this; that such other judgment was taken In 
January, 1861, and that at the time he redeemed he presumed he 
knew Mr. Craig had a mortgage on the property; that he thought 
it was upon his application that Mr. Benedict reassigned the Judg- 
ment: that he did not know Mr. Craig understood he was to redeem, 
and that he finally asked Mr. Benedict “if the matter was all right 
and straight” before redeeming; that he was a party defendant In 
the action commenced by said Litchfield against said Craig and him- 
self, and that Oliver M. Benedict appeared in such action as his at- 
torney aud put in an answer thereto, as he believes; that whether 
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Schedule No. 16 attached to the bill of complaint in this action is a 
correct copy of such answer he is unable to state, and such answer 
is not now in his possession or under his control, and he begs leave 
to refer to such answer when the same shall be produced for the 
terms thereof. 
He admits the conveyance of the “ Washington street prop- 
176 erty” to D. W. Eaton and E. C. Marsh, as stated in said bill 
of complaint. He admits also the conveyance of said “ Con- 
gress Hall property” by said defendant to said John Craig, and 
avers that the same was for the consideration expressed in the said 
deed thereof, and not other or different. 

He denies that at the time of such conveyance such “ Congress 
Hall property” was worth the sum of $40,000.00. He denies that 
said Craig received the rents of said “ Congress Hall barn property ” 
from the foreclosure sale to the defendant until the purchase thereof 
from him by said Craig on the 15th day of November, 1861 ; and he 
admits that after the purchase of the same by said Craig he received 
the rents until his death, and that since his death they have been 
received by his executors. 

He denies, upon his information and belief, that the rental thereof 
has been as alleged in said bill of complaint. He has no knowledge 
or information sufficient to form a belief as to the giving out or 
pretences of the said Benedict in relation to the indebtedness of said 
Stewart to him or to him and his partner, nor as to such indebted- 
ness; but denies, upon information and belief, that any claims or 
pretences of the said Benedict were mala fide or unfounded. He has 
no knowledge or information as to any settlement between said ben- 
edict or said Benedict and Martindale and said Stewart. 

He denies that the judgment recovered by said Powers against 
said Stewart and assigned to said Benedict had ever been paid by 
said Stewart, and says that the true history of the transaction of 
such judgment and the assignment and reassignment thereof is as 
hereinafter stated. 

He has no knowledge or information sufficient to form a 

177 ‘belief as to the value of the lands in the State of lowa alleged 

to have been turned out by said Stewart to said Farley, Or as 

to whether any were so turned out, or as to the consideration upon 

which the same were so turned out, or as to any of the transactions 

alleged to have taken place between said Benedict and Martindale, 

said Farley and said Stewart, or either of them, in relation to said 
lands or the incumbrances thereon. 

He admits the conveyance of property in Irondequoit to Morti- 
mer F. Reynolds, as alleged in the bill of complaint. 

He denies, upon his information and belief, that said John Craig 
kept secret the deed of “Congress Hall property ” executed to him 
by said Powers, as is alleged in said bill of complaint. 

He admits the commencement of a suit by Henry Ten Eyck 
against the said Jolin Craig, as alleged in the bill of complaint ; that 
the same was put at issue by the answer of said John Craig and was 
brought to trial before the Hon. James C. Smith, who found and de- 
cided thereupon as is shown by the Schedule No. 22 annexed to said 
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bill of complaint; that from such decision the said Craig appealed 
to the general term of the supreme court, where such judgment was 
reversed ; anc th it afterw: ards an appeal was teken to the court of 
appeals of the State New York by said Ten Eyck, where the de- 
cision of the rlasrosend cee was duly affirmed and judgment abso- 
lute ordered against said Ten Eyck by said court of appeals; but he 
says that the tenor and effect of such decision is not, as he 1s advised, 
truly stated in said bill of complaint, and he refers to the judgment- 
roll in said action and the decision therein of the supreme court and 
the court of appeals, all of which are of record, for a correct state- 
ment of what was decided in said action. 
178 He admits, upon his information and belief, that John Craig, 
Oliver M. Benedict, and Edward C. Purcell, and of his own 
knowled: 


re that he, this defendant, were sworn as witnesses upon 
the trial of the said last-mentioned action. He has no knowledge 
or Information sufficient to form a belief as to the pleadings In 


. 


sald action or as to the evidence given OY any of the said wit- 
nesses other than himself, or as to what documentary evidence 
was gag in said action, and he leaves this plaintiff to his 
proof in reference thereto, nor has he any information or belief 
as to whether Schedule No. 21, attached to the bill of complaint 
in this action, is an accurate copy of the stenographer’s minutes 
of testimony on the trial thereof, but he believes that what pur- 
ports in such schedule to be the testimony given by this defend- 
ant on such trial is a substantially accurate statement of the testi- 
mony wh = was given by him 

He admits that John Craig died at the city of Rochester in 
the year 1872. leaving a last will and testament, and appointed 
the defe ndants, Oscar Craig and Daniel W. Powers, his executors, 
and that he left all his real estate to said Helen M. Powers. He 
refers to ) suid last will and testament or a copy thereof for the 
parti culars 1n relation thereto. 

He does claim that the said John Craig, by virtue of his said 
sheriff certificate of sale of the “ Congress tall property,” obtained 
a title thereto which is good both at law and in equity against 
the plaintiff and all other persons, and that the same now belongs 
to defendant. Helen Maria Powers, or to these defendants, as such 
executors of said John Craig, under the trusts and for the pur- 
poses of his will. 

He has no knowledge or information sufhcient to form a 
179 belief as to the statute of limitations of the State of Michi- 
gan and leaves the plaintiff to his proof 

He has no knowledge or information suthecient to form a belief 
as to the military career of this plaintiff, but he denies, upon in- 
formation and belief, the allegations Ol Ignorance on the part of 
said plaintiff in reference to the matters set up in said bill of 
complaint, as therein contained. 

He admits that a bill substantially like this bill was filed nomi- 
nally in favor of Joseph g W hittimore and Llorace N. Walker 
ugainst these defendants for substantially the eame relief as is 
prayed in this action, and which bill was finally dismissed upon de- 


| 
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murrer by the Supreme Court of the United States at the October 
term, 1881, but not solely for multifariousness, as is stated in the 
plaintiff’s bill of complaint, but for other reasons, as will appear by 
the decision of said court, to which the defendant begs leave to refer, 
and not, as he is informed and believes, with a strong or any inti- 
mation that the merits of the case were with the plaintiffs therein ; 
and said defendant says, upon his information and behef, that the 
said Whittimore, who was one of the plaintiffs in said action, was 
also the real plaintiff in the action commenced in the State court, 
in which Henry Ten Eyck was plaintiff, and is the real plaintiff 
in this present action. 

Aud said defendant further says that the judgment against the 
said Stewart and in favor of this defendant, bereinbefore referred to, 
upon which the defendant redeemed the various parcels of prop- 
erty, as is stated in the said bill of complaint, was a judgment re- 
covered upon a promissory note executed by said Stewart; that 
when such judgment was assigned by this defendant to said Oliver 

M. Benedict, the said Benedict gave to this defendant his 
180 = draft upon said Stewart, upon time, for the amount thereof, 

which draft was the trueand sole consideration for the assign- 
ment of such judgment; that said draft was accepted by said 
Stewart, but was not paid at maturity; that the same was renewed 
from time to time, but none of such renewals were ever paid, either 
by said Stewart or said Benedict, and that said defendant did not 
obtain his pay for such assignment from said Benedict by means of 
said draft or otherwise. The said Benedict afterwards and on the 
17th day of March, 1862, reassigned such judgment to this plaintiff 
in consideration of such outstanding draft, and that such judgment 
was at all times a valid lien upon the property of said Stewart in 
the State of New York for the whole amount thereof, and that the 
foregoing statement is the true history of the assigument of such 
judgment by this defendant to said Benedict and his reassignment 
to this defendant. 

And this defendant denies eaeh and every allegation in said bill 
of complaint contained in conflict therewith. 

The said defendant, further answering said bill of complaint, says 
that the said plaintiff ought not to have or maintain his said bill 
of complaint against this defendant, because he says+that the said 
bill of complaint does not show that the plaintiff has exhausted his 
legal remedy to collect his debt against the said Nelson P. Stewart, 
if one ever existed, and he prays that he may have the same benefit 
and advantage of this allegation as if the same were taken by plea 
or demurrer. 

And the said defendant, further answering said bill of complaint, 
says that the said plaintiff ought not to have or maintain his said 

bill of complaint against this defendant, because he says that 
181 this suit was not commenced nor this bill of complaint filed 

within ten years after plaintiff’s cause of action, if any, 
accrued ; and he prays that he may have the same benefit and ad- 
rantage of this allegation as if the same were taken by plea or 
demurrer. 
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And the said defendant, further answering said bill of complaint, 
says that the said plaintiff ought not to have or maintain his said 
bill of complaint against this defendant, because he says the same 
was not commenced nor this bill of complaint filed within six years 
after the plaintiff’s cause of action, if any, accrued; and he prays 
the same advantage hereof as if taken by plea or demurrer. 

And the said defendant, further answering said bill of complaint, 
says that the said plaintiff ought not to have or maintain his said 
bill of complaint against this defendant, because he says the 
said action was not commenced nor this bill of complaint filed 
within six years after the discovery by the plaintiff of the facts 
constituting the alleged fraud which are relied upon as the plain- 
tiff’s cause of action; and he prays that he may have the same ben- 
efit and advantage hereof as if taken by plea or demurrer. 

And the said defendant, further answering said bill of complaint, 
says that the said plaintiff ought not to have or maintain his said 
bill of complaint against this defendant, because he says that the 
facts constituting the alleged cause of action could, with reasonable 
diligence, have been discovered by said plaintiff more than six 
years before the commencement of this suit and the filing of this 
bill: and he prays the same advantage hereof as if taken by plea 
or demurrer. 

And the said defendant, further answering said bill of 
182. complaint, says that the said plaintiff ought not to have or 
maintain his said bill of complaint against this defendant, 
because he says that he is advised that Mary A. Stewart, the wife of 
said Nelson P. Stewart: Frederick Stewart, Helen McConnell, and 
Adeline M. Johnson, who are the heirs-at-law and next of kin of 
said Nelson P. Stewart, as this defendant is informed and believes; 
Caroline Sanger and Henry Ten Eyck, each of whom are, as said 
defendant is informed and believes, living, are and each of them 
is a necessary party to this action, and that without their presence 
as parties in said action the same ought not to proceed ; and he 
prays the same benefit and advantage of this allegation as if set up 
by plea or demurrer, and that the plaintiff's bill of complaint may, 
on account of the absence of said necessary parties, be dismissed 
with costs, without this, that there is any other matter or thing in 
said bill of complaint contained material or necessary for this de- 
fendant to make answer unto and not herein and hereby well and 
sufficiently answered, traversed, confessed, avoided, or denied, true, 
to the knowledge or belief of this defendant, and he humbly prays 
that he may be hence dismissed, with his costs and charges in this 
behalf wrongfully sustained. | 
COGSWELL, BENTLEY & COGSWELL, 
Solicitors for De fe ndant, Daniel W. Powers, Kxecutor of 
John Craig and Individually. 

W. F. COGSWELL, Of Counsel. 

183 Srate oF New YORK, | 
County of Monroe, | 
Daniel W. Powers, being duly sworn, says that he is one of the 
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se 


defendants in the above-entitled action; that he has read the fore- 
going answer, and that the same is true of his own knowledge ex- 
cept those matters therein alleged upon information and belief, and 
as to those matters he believes it to be true. 

D. W. POWERS. 


Subscribed & sworn to before me this 20th day of November, 
1882. 
3.8.) JOHN A. C. WRIGHT, 
Notary Public in & for Monroe Co., | ie 2 


(Indorsed :) Answer of Daniel W. Powers, executor of John Craig 
and individually. Filed November 24th, 1882. 


184 Answer of H. M. Powers. 
Circuit Court of the United States for the Northern District of New 
York. 
GEORGE K. JOHNSON ) 
vs. | 
DaNniIeL W. Powers and Oscar Cratiac, Executors of John Craig, | 
Deceased; Daniel W. Powers, Personally, and Helen Maria | 


Powers, Sole Devisee, &c., of John Craig, and Henry Ten Eyck. J 


The answer of the defendant, Helen Maria Powers, to the bill of 
complaint of the above-named plaintiff. 


This defendant, saving and reserving to herself all manner of ad- 
vantage that may be had or taken to the manifold uncertainties and 
insufliciencies in said bill of complaint contained, for answer there- 
unto says— 
That she admits that Nelson P. Stewart died at the time and place 
in said bill stated. She has no knowledge or information sufficient 
to form a belief as to the appointment of the plaintiff as administra- 
tor of said Stewart, or as to the proceedings set forth in said bill of 
complaint to establish the claim of said plaintiff against said Stew- 
art as his creditor. 
And she denies, upon her information and belief, that any judg- 
ment has been rendered by any court of competent jurisdiction in 
favor of the plaintiff against said Stewart or his estate. 
180 She has no knowledge or information sufficient to form a 

belief as to the real or personal estate left by the said Stewart 
in Michigan or elsewhere, nor as to his indebieduess, nor whether 
he was insolvent or otherwise, nor as to whether any amount or 
what amount has been collected of the estate of said Stewart, nor 
as to whether administration has been applied for upon the estate of 
said Stewart in the State of New York, nor whether all the heirs of 
said Stewart are citizens of Michigan. 

She has no knowledge, information, or belief as to the specula- 
tions of said Stewart in real or other property set forth in said bill 
of complaint, but she admits, upon information and belief, that said 
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Stewart purchased the property known as “Congress Hall,” the 
“ Congress Hall barn property,” a farm of 122 acres in Irondequoit, 
mentioned in said bill as the “ Cornwall farm,” the property on 
Washington street, and seventy-seven acres of land in Irondequoit, 
mentioned in said bill of complaint as the “ Irondequoit property,” 
at the time and as alleged in said bill. 

She has no knowledge or information sufficient to form a belief as 
to said Stewart's constructing a railroad in Michigan from Detroit to 
Grand Haven or from Port Huron to Owasso or being concerned 
therein, nor as to any of the allegations in said bill as to placing 
bonds of last-mentioned road, or as to the effect of the financial eri- 
sis of 1857 upon that enterprise or the prosperity of said Stewart. 

She denies, upon her information and belief, that said Stewart 
formed the design of hindering, delaying, and defrauding his credi- 
tors, or secreting and saving his property from them, or that he pro- 
ceeded, with the advice and assistance of Oliver M. Benedict, to earry 

out and execute such design. 
LS6 And. denies, upon her information and belief, each and 

every allegation in said bill contained of combination or 
confederation between the said Stewart, Benedict, and Daniel W. 
Powers and said John Craig or either or any of them to carry out 
such design or to secrete in the hands of said Benedict, said John 
Craig, or said Powers or either of them all or any part of said Stew- 
art’s interest in the property in Rochester, Irondequoit, or elsewhere, 
and each and every allegation of fraud and conspiracy between the 
said persons or any or either of them alleged in said plaintiff’s bill 
of complaint. 

She admits, upon her information and belief, the recovery of the 
judgment by Theodore Dehon set forth in said bill of complaint, 
and that at that time said Stewart was indebted to said John Craig 
in something over $3,000, which was secured by mortgage, and that 
he was also indebted to said Powers-in $1,300 and upwards, secured 
by a promissory note, and $1,500 and upwards, secured by a mort- 
gage upon said “ Congress Hall barn property,’ which was subject 
to a prior mortgage of $1,500; but she denies, upon her information 
and belief, that said Powers and said Craig were stirred up to any 
activity in the collection of said debits by the docketing of the said 
judgment in favor of said Dehon. 

She has no knowledge or information sufficient to form a belief 
as to the indebtedness of said Stewart at that time in Michigan or 
as to his indebtedness to Henry K. Sanger or John Owen, or, if so 
indebted, how the same was secured, nor what arrangement, if any, 
was made by said Stewart to appeal from the judgment in favor of 
said Debon. 

She admits, upon her information and belief, that in January, 
1860, said Powers commenced his suit upon his promissory note 

against said Stewart. and duly recovered a judgment thereon, 
187 —s as is stated in said bill of complaint; also that he commenced 
a foreclosure upon his said mortgage on “ Congress Hall barn 
property ” and procured a decree of foreclosure, and that said Craig 
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commenced .a foreclosure upon his said mortgage against said 
Stewart. 

She has no knowledge or information sufficient to form a belief as 
to said Stewart’s consultations with said Benedict; but she denies, 
upon her information and belief, that said Stewart furnished to said 
Benedict the money to pay the judgment recovered against said 
Stewart by said Powers, or that said Benedict did pay the same. 

She admits, upon her information and _ belief, that the said judg- 
ment was assigned to said Benedict, as hereinafter more particu- 
larly stated, and she admits and alleges, upon like information, that 
the same continued not only an ostensible but an actual lien upon 
the property of said Stewart in Monroe county. 

She admits, upon like information and belief, that said Craig 
consented to and did become surety on an appeal by the said Stew- 
art to the supreme court from the judgment recovered against 
Stewart by said Dehon, and that to secure said Craig against liability 
the said Stewart executed to him a mortgage upon the “ Congress 
Hall property,” upon which the said Craig then held mortgages to 
the amount of $1,800 and upwards, and assigned to said Craig a 
lease of said “ Congress Hall property,” executed by one Cook, with 
authority to collect the rents secured thereby, and did also assign to 
said Craig a chattel mortgage upon the furniture in said “ Congress 
Hall property,” and also mortgaged to said Craig the seventy-seven 
acres of land in Irondequoit, and also land in Erie county. 

She denies, upon her information and belief, that at that time 

said “ Congress Hall property ” was worth the sum of $30,000, 
188 or that said “Irondequoit property” was of the value of 

$9,000, or that said Erie county property was of the value of 
SH, 00 or S6.000. 

She admits, upon her information and belief, that said Craig 
signed an undertaking upon the appeal from the judgment recov- 
ered by said Dehon, the recovery by the trustees of the Madison 
County Bank on the 25th October, 1859, of a judgment against said 
Stewart in the sum of $2,675.24, and that the same was a lien upon 
all his real property in the county of Monroe, and that upon the dis- 
covery of such judgment after the execution of such undertaking the 
said Craig refused to justify until further indemnified, and that 
thereupon said Stewart procured of Elisha C. Litchfield the bond set 
forth in said bill of complaint. 

She has no knowledge or information suilicient to form a belief as 
to what was the expectation of said Stewart in regard to reversing 
the judgment recovered by said Dehon. 

She admits, upon her information and belief, that said Stewart 
executed and delivered to Henry K. Sanger, on the 27th day of 
April, 1860, a warranty deed of the said “ Congress Hall property,” 
but has no knowledge or information sufficient to forma belief as to 
whether the same was done with intent to defraud his creditors or 
what was the consideration thereof, except as stated in said deed, or 
as to what claim said Sanger made under said deed, or as to what 
Sanger did in reference thereto, or as to foreclosing the same, nor 
as to any of the transactions with or indebtedness of the said Stew- 
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art to the Michigan Insurance Bank or the securities held by the 
suld bank therefor. 
She admits, upon information and belief, that said Sanger 
LSU dis d in LS64, but has ho knowl dge, information, or belief as 
to what were the terms of his last will and testament, nor 
whether he left one, nor whether his widow exeeuted and delivered 
LO said eli sha U. Litchfield the paper writing set forth 1) said bill 
of complaint, nor whether she afterwards executed to Henry Ten 
Kyck the instrument set forth in said bill of complaint, nor as to 
What was the knowledge of said ‘Ten Kyck as to what was the title of 
the said Sanger to said “ ¢ ongress Hall prop rty. 
Shi has no knowledge or information suthi 
LU uny Ol the matters alleged in said bill of cor iplaint with reference 
to one John Owe n, or of the deed to Jolin l’arley of land in lowa,or 


o form a belief as 


_— 


Ol any pRLper LO Sa id Benedict in connection tLoere with, Or as to the 
foreclosure of the mortgage upon the “ Cornwall farm,’ so called, or 
the purchase thereof by said Benedict in the name of himself or 
praarciie r, or the application of the proceeds, or tue tl ‘ausfe r tO said 
enedict or said Benedict and his partner, Jol Martindale, of any 
bonds of the Port Huron and Milwaukee Railway Company. 

She admits, upon her information and belief, that in Sept ma be rT, 
LS6O. Si) stewart ee the ey Congr SS HH: | burn property, SO 
called, to said Benedict, but denies, upon information and belief, that 
it was conveyed for the fraudulent purpose alleged in said bill of 
complaint or any fraudulent purpose whatever; and she has no 


} . } . ; oy ; iy ng : .) 
KuOWwW edge or In formation S| iffielent to iorm a Deller as to the con- 


=~ 
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ee 


on 


sideration of said deed or as to the estimate by said Benedict or said 
Stewart of the value of the property c 
She admits, 1pon information and 


{)] 
‘s lief. that said Powers pro- 
Cui ct () Le Crieises fo Si ie it’ Salt property Atl i | is tics co (? 
‘ured to be advertised for sale tl ld pl rty under his dee 
thes anton aforesaid, and that on the 12th January, 1861, the 
] 5 . . 
he denies, upon information and 


} 
lly a — 
fiusion and tIraud 1h reference 


190 sume was SO sold LO him: but ~ 


belief, all the allegations OF ct 


thereto in said bill of comnpeene contained. 

ne Naar that on t he 12th January, 1S61, said Powers obtained 
a judgment for deficiency in his said for slowane suit for the sum of 
$1,438 25, which was docketed, but she denies, upon information and 


belief. al] alle gations of secrecy or secret understanding between sald 
Powers. sald Benedict. said Sti wart, or elthe r ol them. 
She has no knowledge or information sufficient to form a belief 


as to the conveyance by suid Stewart to said Benedict of the 


Washin 


yton street property,” SO called, is alleged 11) said bill 


— it, nor as to the indorsement of promissory notes of the 
P eee n and Milwaukee Ri: a ay Company to the said Benedict 
and lis partner, Martindale, or the commencement of a suit or the 


recove ry of the judgment onl iis alleged 11) sald bill of COll- 
plaint, or as to the shipment of wheat Dy said Stewart to said 
Benedict and Martindale. 

She admits, upon her information and belief, that some time In 
Septem ber, LSsol, said Stewart was aftlicted with some disease, the 
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particulars whereof she has no knowledge, and that the same con- 
tinued until he died in May, 1863. 

She has no knowledge or information sufficient to form a_ belief 
as to his, said Stewart’s, communications with said Benedict after 
the commencement of his sickness, or as to the consultations of said 
Benedict with Mrs. Stewart or with said John Craig, or as to the 
visits of said Benedict to said Stewart at Detroit, or his directions 
to Mrs. Stewart or advice to her, as alleged in said bill of com- 

plaint. 
101 She denies, upon Information and belief, all allegations of 
fraud or fraudulent design on the part of said Stewart, the 
wife of said Stewart, and said Benedict, or either of them. 

She admits the conveyance by said Powers to said John Craig of 
the said “Congress Hall barn property” at the time alleged in 
said complaint for $3,216.57, and that from and after that date 
said Craig, up to the time of his death, collected the rents of the said 
property, but to what amount she has no knowledge or information 
sufficient to form a belief. 

But she denies that the consideration for said deed was paid by 
said Cruig from money collected from the rent of Congress Hall, or 
that said deed was held by said Craig upon any trust or under- 
standing, as alleged in said complaint. 

She has no knowledge or information sufficient to form a_ belief 
as to any of the letters alleged to have been written by said Benedict 
to said Stewart or to Mrs. Stewart, attached to said bill of complaint 
as schedules. 

She admits, upon her information and belief, that on the 17th 
December, 1860, the sheriff of Monroe county duly sold, by virtue 
of the judgment in favor of said Madison County Bank, the “ Wash- 
ington street property,’ so called, to one Wendell for $1,700, the 
Irondequoit seventy-seven acres to said Wendell for $1,615, the 
“Congress Hall property” to said Craig for $5.00, and the “ Con- 
gress Hail barn property ” to O.M. Benedict for $5.00, and that certifi- 
cates of such sale were duly issued and delivered to the respective 
parties, according to the statute in such case made and provided. 

She denies, upon her information and belief, that either of 

192 said pieces of property were sold in pursuance of any fraudu- 

lent plan or contrivance on the part of said Benedict or said 
Stewart. ; 

She admits that the time for redemption by said Stewart and of 
those claiming under him elapsed without redemption on their part, 
but denies, upon her information and belief, that it was done by any 
fraudulent collusion between said Benedict and said Craig or any 
fraudulent purpose on the part of either of them. 

She denies, upon like information and belief, that said Benedict 
or said Craig or either of them were in funds from said Stewart to 
make redemption thereof, or that it was the duty of either of them to 
make such redemption. 

She has no knowledge or information sufticient to form a belief 
as to the chattel mortgage to John Owen, referred to in said com- 
plaint, or as to the sending of horses or other personal property by 
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the wife of said Stewart to said Benedict, or as to the accumulation 
ori any funds in the hands of said Benedict subject to the order of 

id Stewart and wile or either of them, or as to any fraudulent pur- 
oes on the part of said Benedict and the wif of said Stewart. 

She admits. upon her information and belief, that on the 17th of 
March, 1862, the said Benedict reassigned to the defendant Powers 
the judgment which said Powers had recovered against said Stewart, 
but she denies, upon information and _ belief, that such judgment 
was paid by said Stewart or any other person, or that such reassign- 


ment was gratultous or without consideration but she denies, upon 
f | - 1D tl saeht ff , Peng , 
like information and belief, all HileGaLlons O fraud, fraudulent pur- 


pose, or fraudulent object in making such reassignment alleged in 
said Dill OF votmp laint. 
193 She admits, upon her information and belief, that said de- 
fen lant Powers did. in due form of law, redeem all of the 
}) rO} 7D rly Sod up rn Sill id NI; idison Count, Bank judgment, the “ lron- 
deq ete t property,” so called, and the “ Washington street property,” 
so called, and Ay Meech ss Hall property,” so called, and that on the 
2 Ist day of March. 1862, the sheriff of Monroe county deeded the 
same to said Powers in due form. 
Shi admits, Upon her information and Uy Lie a that the said de- 
fendant Powers was at the time of such red ag and for some 


4 
years previous had been the son-in-law of said John Craig, and that 
Mrs. Powers was the only elild of said nea Craig, and that said 
John Craig, Powers, and their families had resided together all the 
. : ’ _ , , ‘ } ° 
time since sald marriage, and LOat said Pow rs had been for many 


vears the banker of said Craig, and that said Benedict had been the 
lawyer and legal adviser of both said Craig and said Powers, and 
that some Ol the time the sald Jo!) hn Craig and said Benedict 

cupled the same othee and that f r SOV ral yours prior LO the 
de th of said Stewart the said Benedict had been an attorney for said 
Stewart and transacted some of his business, but to what extent or 
how much she has no knowledge or information sufficient to form a 


belief; also that he incurred personal responsibilities to said Stew- 
art as indorser or otherwis¢ 
And that he advanced his own furds to said Stewart, but to what 
amount she has no knowledge or information suthcient to form a 
belief. 
That on the 24th day of March, 1862, the defendant Powers and 
his wife, in consideration of the sum of $1,800, executed and deliv- 
ered a deed of said “ Washington street property,” so called, to 
194 = said John Craig and Oliver M. Benedict, and that said deed 
was recorded as alleged in said bill of complaint; that said 
Jolin Craig, at or about the time mentioned in said bill of complaint, 
commenced a suit in the supremne cour, ot the State of New York 
against said Litchfield upon said bond of indemnity hereinbefore 
referred to; that said Litchfield put in an answer to the complaint 
in said action, and that the same was afterwards referred to the Hon. 
Addison Gardiner, who subsequently and on the 5th day of Decem- 
ber, 1863, made his report in favor of the plaintiff therein against 
the defendant to the amount of the penalty of said bond; that prior 
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to the trial the said Litchfield commenced a suit in the nature of a 
cross-action against said Craig, to which an answer was interposed, 
and that such cross-action was subsequently abandoned. She has 
no knowledge or information suflicient to form a belief as to the 
preparation of a deed of the “ Irondequoit property,” so called, from 
said Stewart to said defendant, Daniel W. Powers, or the proceeding 
of said Benedict io Detroit, or as toany interviews between said Ben- 
edict and said Stewart or the wife of said Stewart or the result thereof, 
as alleged in said bill of complaint. 

She admits, upon her information and belief, that about May Ist, 
1860, said John Craig received tlre rents of Congress Hall until the 
time of the redemption thereof by the defendant, Daniel W. Powers ; 
that after the redemption thereof by said Powers until his convey- 
ance thereof the said rents were received by said Craig for said de- 
fendant, Daniel W. Powers, and after such conveyance the same_ 
were aguin received by said Craig, and she alleges that such rents 
were received by said Craig and Daniel W. Powers respectively, ac- 
cording to their respective rights in said property, and not other- 

wise or different. 
195 This defendant has no knowledge or information sufficient 
to form a belief as to what took place upon the trial before 
Judge Gardiner as referee in the action of said Craig against said 
Litchfield or as to who was sworn thereon or what evidence was 
given thereon. 

She admits, ypon her information and belief, the conveyance of 
the “ Washington street property ” to D. W. Eaton and E. C. Marsh, 
as stated in said bill of complaint, and of the “ Congress Hall prop- 
erty ” by said defendant Powers to Jolin Craig, and avers, upon her 
information, that the same was for the consideration expressed in 
the deed thereof, and not other or different. 

She denies, upon information and belief, that the said John Craig 
received the rents of said “ Congress Hall barn property ” from the 
foreclosure sale to the defendant, Daniel W. Powers, until the pur- 
chase thereof from him by said Craig on the 15th day of November, 
1861. 

And she admits, upon such information and belief, that after the 
purchase of same by said Craig he received the rents until his death, 
and that since his death they have been received by his executors. 

She denies, upon her information and belief, that at the time of 
such conveyance said “ Congress Hall property ” was worth the sum 
of $40,000. She admits that neither said Johu Craig nor his repre- 
sentatives have ever been in possession of said Congress Ha!] prop- 
erty otherwise than by his and their tenants. 

She denies, upon information and belief, that the rental thereof 

has been as alleged in said bill of complaint. 
196 She has no knowledge or information sufficient to form a 
belief as to the giving out or pretences of the said Benedict 
in relation to the indebtedness of said Stewart to him or his partner 
nor as to such indebtedness, and denies, upon information and be- 
lief, that any claim or pretences of said Benedict were mala fide or 
unfounded. 
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She has no knowledge or information as to any settlement be- 
tween said Benedict or said Benedict or Martindale and said Stewart. 
She denies, upon her information and belief, that the judgment 
recovered by said Powers against said Stewart and assigned to said 
Benedict had ever been paid by said Stewart, and says, upon her 
information and belief, that the history of the transaction of such 


judgment and the assigninent and reassignment thereof is as here- 


inafter stated. 

She has no knowledge or information sufficient to form a_ belief 
as to the value of the lands in the State of lowa alleged to have 
been turned out by said Stewart to said Farley, or as to whether they 
were so turned out, or as to the consideration upon which the same 
were so turned out, or as to any of the transactions alleged to have 
taken place between said Benedict and Martindale, said Farley, and 
said Stewart or either of them in relation to said lands or the in- 
cuinbrances thereon. 

She denies, upon her information and belief, that said John Craig 
kept secret the deed of the Congress Hall property executed to him 
by said Powers, as is alleged in said bill of complaint. 

She admits, upon her information and belief, the commencement 
of a suit by Henry Ten Eyck against the said John Craig, as alleged 

in the bill of complaint; that the same was put at issue by 
I97 the answer of said Craig; that it was brought to trial before 

the Hon. James C. Smith, who found and decided thereupon 
as is shown by the Schedule No. 22, annexed to said bill of com- 
plaint; that from such decision the said Craig appealed to the gen- 
eral term of the supreme court, where said judgment was reversed, 
and that afterwards an appeal was taken to the court of appeals of 
the State of New York, where the decision of the supreme court was 
duly attirmed and judgment absolute ordered against said ‘Ten Kyek 
by said court of appeals; but she says, upon her information and 
belief, that the tenor and effect of such decision is not truly stated 
in said bill of complaint, and she refers to the judgment-roll in said 
action and the decision therein of the supreme court and the court 
of appeals, all of which are of record, for a correct statement of what 
was decided in sald action. 

She admits, upon her information and belief, that said John Craig, 
Oliver M. Benedict, Edward C. Purcell, and Daniel W. Powers were 
sworn as witnesses upon the trial of the said last-mentioned action ; 
but she has no knowledge or information sufficient to form a belief 
as to the pleadings in said action, or as to the evidence given by 
any of the said witnesses, or as to what documentary evidence was 
offered in said action, and she leaves the plaintiff to his proof in 
reference thereto, nor bas she any information sufficient to form a 
belief as to whether Schedule No. 21, attached to the bill of complaint 
in this action,is substantially an accurate copy of the stenographers’ 
minutes of testimony on the trial thereof. | : 

She admits that John Craig died in the city of Rochester in the 

year 1872, leaving a last will and testament, and appointed 
19S the defendants, Oscar Craig and Daniel W. Powers, his ex- 
ecutors, and that he left all his real estate to this defendant, 
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Helen M. Powers. She refers to said will or a copy thereof for its 
terms. 

She admits that the executors of said John Craig claim that said 
John Craig, by virtue of his said certificate of sale of “ the Congress 
Hall property,” obtained a title thereto which is good both at law 
and in equity against the plaintiff and all other persons, and that 
the sarne now belongs to her or to the executors of said John Craig 
under the trusts and for the purposes of his last will and testament. 
She has no knowledge or information sufficient to form a belief as 
to the statutes of limitations of the State of Michigan, and leaves the 
plaintiff to his proof with reference thereto. 

She has no knowledge or information sufficient to form a belief 
as to the career of this plaintiff, but denies, upon her information 
and belief, the allegations of ignorance on the part of said plaintiff 
in reference to the matters set up in tbe bill of complaint as therein 
contained, but she admits that a bill substantially like this biil was 
filed nominally in favor of Joseph P. Whittemore and Horatio N. 
Walker against these defendants for substantially the same relief 
as is prayed in this action, and which bill was finally dismissed 
upon a demurrer by the Supreme Court of the United States at the 
October term, 1881, but not solely for multifariousness, as is stated 
in the plaintiff’s bill of complaint, but for other reasons, as wil! 
appear by the decision of said Court, to which she begs leave to 
refer, and not, as she is informed and believes, with a strong or 
any intimation that the merits of the case were with the plaintiffs 
therein; and said defendant says, upon her information and _ be- 

lief, that the said Whittemore, who was one of the plaintiffs 
199 in said action, was also the real plaintiff in the action com- 

menced in the State court, in which Ten Eyck was plain- 
tiff, and is the real plaintiff in this present action. 

And said defendant further says that the judgment against the 
said Stewart and in favor of the defendant Powers, hereinbefore re- 
ferred to, upon which the defendant Powers redeemed the various 
parcels of property, as is stated in the said bill of complaint, was a 
judgment recovered upon a promissory note executed by said Stew- 
art; that when such judgment was assigned by said defeadant to 
suid Oliver M. Benedict the said Benedict gave to the defendant 
Powers his draft upon said Stewart upon time for the amount 
thereof, which draft was the true and sole consideration for the as- 
signment of such judgment. 

That said draft was accepted by said Stewart, but was not paid 
at maturity; that the same was renewed from time to time, but 
none of such renewals were ever paid, either by said Stewart or 
said Benedict, and that said defendant did not obtain his pay for 
such assignment from said Benedict by means of said draft or other- 
wise. ‘The suid Benedict afterwards and on or about the 17th day 
vf Mareh, 1862, reassigned such judgment to defendant Powers in 
consideration of such outstanding draft, and that such judgment 
was at all times a valid lien upon the property of said Stewart in 
the State of New York for the whole amount thereof, and that the 
foregoing statement is the true history of the assignment of such 
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judgment by defendant Powers to said Benedict and his reassign- 
ment to defendant, Daniel W. Powers. 

200 And this defendant denies, upon information and belief, each: 
and every allegation in said bill of complaint contained in 

conflict therewith. 

The said defendant, further an werilg said bill of complaint, says 
that the plaintiff ought not to have or maintain his said bill of com- 
plaint against this defendant, because she says that the said bill of 
complaint does not show that the plaintiff has exhausted his legal 
remedy to collect his debt against the said Nelson P. Stewart, if one 
ever existed, and she prays that she may have the same benefit and 
advantage of this allegation as if the same were taken by plea or 
demurrer, 

And the said defendant, further answering said bill of complaint, 
says that the said plaintiff ought not to have or maintain his said 
bill of complaint against this defendant, because she says that this 
suit was not commenced nor this bill of complaint filed within ten 
years after plaintiff’s cause of action, if any, accrued, and she prays 
that she may have the same benefit and advantage of the allegation 
as if the same were taken by plea or demurrer. 

And the said defendant, further answering said bill of complaint, 
says that the said plaintiff ought not to have or maintain his said 
bill of complaint against this defendant, because she says the same 
was not commenced nor this bill of complaint filed within six years 
afler the plaintiff's cause of action, if any, accrued, and she prays the 
same advantage hereof as if taken by plea or demurrer. 

And the said defendant, further answe ring said bill of complaint, 
says that the said plaintiff ought not to have or maintain his said 

bill of complaint against this defendant, because she says the 
201 ~=said action was not commenced nor this bill of complaint 

filed within six years after the discovery by the plaintiff of 
the facts constituting the alleged fraud which are relied upon as the 
plaintiff's cause of action, and she prays that she may have the same 
benefit and advantage hereof as if taken by plea or demurrer. 

And the said defendant, further answering said bill of complaint, 
says that the said plaintiff ought not to have or maintain his said 
bill of complaint against this defendant, because she says that the 
facts constituting the alleged cause of action could, with reasonable 
diligence, have been discovered by said plaintiff more than six years 
before the commencement of this suit and the filing of this bill, 
and she prays the same advantage hereof as if taken by plea or de- 
murrer. 

And the said defendant, further answering said bill of complaint, 
says that the said plaintiff ought not to have or maintain his said 
bill of complaint against this defendant, because she says that she 
is advised that Mary A. Stewart, the wife of said Nelson P. Stewart ; 
l’rederick Stewart, Helen McConnell, and Adeline M. Johnson, who 
are the heirs-at-law and next of kin of said Nelson P. Stewart, as 
this defendant is informed and believes Caroline Sanger; and Henry 
Ten Eyck, each of whom are, as said defendant is informed and 
believes, living, are and each of them is a necessary party to this 


17—147 


as 
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action, and that without their presence as parties in said action, the 
same ought not to proceed, and she prays the same benefit and ad- 
vantage of this allegation as if set up by plea or demurrer, and that 
the plaintiff's bill of complaint, on account of the absence of said 
necessary parties, be dismissed with costs. 
Without this, that there is any other maiter or thing In 
202 ~=said biil of complaint contained material or necessary for 
this defendant to make answer unto and not herein and 
hereby well and sufficiently answered, traversed, confessed, avoided, 
or denied, true to the knowledge or belief of this defendant, and she 
humbly prays that she may be hence dismissed with her costs and 
charges in this behalf wrongfully sustained. 
COGSWELL, BENTLEY & COGSWELL, 
Solicitors for Defendant, Helen Maria Powers. 


W. F. COGSWELL, Of Counsel. 


STATE OF NEw YorK, | 
. . » SS * 

County of Monroe, 45 

Helen Maria Powers, being duly sworn, says that she is one of the 
defendants in the above-entitled action; that slre has heard read the 
foregoing answer, and that the same is true of her own knowledge 
except those matters therein alleged upon information and _ belief, 
and as to those matters she believes it to be true. 


HELEN MARIA POWERS. 
Subscribed & sworn to before me this 20th day of November, 
1882. 
[L. Ss. | JOHN A. C. WRIGHT, 
Notary Public in & for Monroe Co., N. Y. 


(Indorsed :) Answer of Helen Maria Powers. Filed November 
24th, 1882. 


203 Exceptions to Answer of Craig. 


In the Cireuit Court of the United States for the Northern District 
of New York. In Equity. 


GEORGE K. JOHNSON ) 

vs. 

DaniteL W. Powers and Oscar Craia, Executors of John Craig, | 
Deceased ; Daniel W. Powers, Personally, and Helen Maria 
Powers, Sole Devisee, &c., of John Craig, and Henry Ten Eyck. 

Exceptions taken by the said complainant to the answer put in by 

the defendant, Oscar Craig, to the said complainant’s bill of com- 

plaint. 


First exception. For that the said defendant hath not answered 
the third interrogatory of said bill as to whether the said Oliver M. 
Benedict, Daniel W. Powers, and the said John Craig were present 
at the trial referred to in said interrogatory, nor as to his belief as to 


be r 
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whether they did each testify, as stated in said bill of complaint, nor 
how otherwise than as thus stated. 

Second exception. For that the said defendant hath not answered 
the fourth interrogatory of said bill as to whether the said defend- 
ant did take down the testimony given by the witnesses on the occa- 
sion referred to in the said interrogatory substantially as the said 
testimony was given, nor whether the said defendant has a copy or 
what he believes to be a copy of his minutes on said trial, either in 
lis possession or under his control; nor hath he given his belief as 
tu whether the copy given with said bill is a true copy of said min- 

utes or substantially so. 
204 Third exception. That the said defendant hath not an- 
swered the fifth interrogatory of said bill 

lourth exception. ‘That the said defendant hath not answered the 
sixth interrogatory of said bill as to whether the said John Craig 
aud Daniel W. Powers did file sworn answers to said complaint of 
Litchfield, nor as to his belief as to whether the coples set forth 
with the said bill are copies of said answers respectively, nor 
whether they were so stipulated, as stated in said bill in the Ten 
Kyck suit; nor whether said answers were respectively drawn and 
supervised by the said Oliver M. Benedict as counsel with said de- 
fendant, as stated in said bill. 

Fifth exception. for that the said defendant hath not answered 
the seventh interrogatory of said bill, nor stated whether the plead- 
ings and testimony in the Ten Eyck suit are correctly set forth in 
sald bill. 

Sixth exception. For that the said defendant hath not answered 
the eighth interrogatory of said bill. 

Seventh exception. For thatthe said defendant hath not answered 
the eleventh interrogatory of the said bill. 

In all which particulars the said answer of said defendant is in- 
sufficient and evasive, as this complainant is advised, and he there- 
fore excepts thereto and prays that the said defendant may further 
answer said interrogatories of said bill in the particulars aforesaid. 

C. M. DENNISON, 


Solicitor for Complainant. 


205 (Indorsed :) Circuit court of the United States for the north- 

ern district of New York. George kK. Juhnson vs. Daniel W. 
Powers and Oscar Craig, ex’e’rs, &c.; Daniel W. Powers, personally, 
and Helen Maria Powers, sole devisee, &c. Exceptions to answer of 
Oscar Craig. C.M. Dennison, sol’r for compl't, 81 Genesee St., Utica, 
N. Y. Filed Dee. 27, 1882. William H. bright, clerk. 
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206 Exceptions to Answer of D. W. Powers. 


In the Cireuit Court of the United States for the Northern District 
of New York. In Equity. 


GEORGE K. JOHNSON ) 

vs. 

Daniet W. Powers and Oscar Craia, Executors of John Craig, > 
Deceased ; Daniel W. Powers, Personally, and Helen Maria | 
Powers, Sole Devisee, &c., of John Craig, and Henry Ten Eyck. } 


Exceptions taken by the said complainant to the answer put In by 
the defendant, Daniel W. Powers, to the said complainant’s bill of 
complaint. 


First exception. For that the said defendant bath not, to the best 
of his knowledge, information, and belief, stated, in answer to the 
first interrogatory of said bill, whether said O. M. Benedict drew the 
papers for both parties in the transaction referred te in said inter- 
rogatory, nor whether there was a writing signed by said John Craig 
to Stewart as a part of that transaction, whereby he consented to 
become seeurity to Dehon on appeal to the supreme court and to the 
court of appeals, nor produced the said writing nor a copy thereof. 

Second exception. For that the said defendant hath not fully an- 
swered the third interrogatory of said bill,in that he hath not stated 

whether he did testify on the trial referred to in the said in- 
207  +terrogatory that Mr. Benedict paid him the amount due on 

his judgment when he bought it, and that he did not pay 
anything when he took the reassignment of the same from Mr. Ben- 
edict, nor whether his testimony so appears upon the minutes of said 
referee and Oscar Craig taken from said trial, nor does he state his 
belief as to whether the said testimony appears so taken on said 
minutes, nor how otherwise he did testify on that occasion if not as 
stated in said bill. 

Third exception. For that the said defendant hath not answered 
whether the Hon. Addison Gardner and the defendant, Oscar Craig, 
did take down the testimony given on said last-named trial substan- 
tially as given by the said witnesses, nor whether he has a copy of 
either of said minutes or what he believes to be a cepy in his pos- 
session or under his control, norin what respect such minutes differ, 
if at all, from the statements in said bill in that behalf. 

Fourth exception. For that the said defendant hath not answered 
the fifth interrogatory of said bill. 

Fifth exception. For that the said defendant hath net answered 
the sixth interrogatory of said bill as to whether he and the said 
John Craig did file sworn answers to said complaint of said Litch- 
field, nor as to his belief whether the exhibits referred to in said 
interrogatory are copies of such answers respectively, nor whether 
they were so stipulated in the Ten Eyck suit, as stated in said bill, 
nor whether they or either of them were used on the trial of said 
Ten Eyck suit, as in the bill stated, nor whether the attention of 
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the suid defendant was called to the answer sworn by him on the 
trial of said last-named suit, nor whether he read a portion 
208 of said answer on said trial and testified concerning the same, 
hor whether sald answers were re spect ive ly draw 1) and Su- 
pervised by said O. M. Benedict as counsel. 

Sixth exception. For that the said defendant hath not answered 
the seventh intet ‘rogatory of said bill nor stated according to his be- 
~ ’ whether the pleadings and testimony in said suit are correctly 

siven in said bill, as required by said interrogatory. 

Seventh exception. For that the said defendant hath not answered 
the eighth interrogatory of said bill. 

Eighth exception. For that the said defendant hath not answered 
the ninth interrogatory of said bill nor produced the assignments 
referred to in said inte rrogatory por given copies thereof respectively. 

Ninth exception. For that the said defendant hath not answered 
the eleventh interrogatory of said bill. 

In all of which particul: irs the answer we the said defendant is in- 
sufficient and evasive, as this complainant is advised, and he there- 
fore excepts thereto and prays that the said defendant may further 
answer said interrogatories respectively in the particulars aforesaid. 

C. M. DENNISON, 


Nolicitor for Complainant. 


(Indorsed:) 3675. Cireuit court of the United States for the 
northern district of New York. George K. Johnson vs. Daniel W. 
Powers and Oscar Craig, ex’e’rs, &c.; Daniel W. Powers, personally, 
and Helen Maria Powers, sole devisee, &c. Exceptions to answer of 
Daniel W. Powers. C. M. Dennison, sol’r for compl’t, 81 Genesee 
St., Utica, N. Y. Filed Dee. 27, 1882. William H. Bright, clerk. 


209 Exceptions to Answe Y Oo} HH. M. Powers. 


In the Circuit Court of the United States for the Northern District 
of New York. In Equity. 


GFEORGE IK. JOHNSON 
is, 
Daniet W. Powers and Oscar Craiac, Executors of John Craig, 
Deceased; Daniel W. Powers, Personally, and Helen Maria | 
Powers, Sole Devisee, &c., of John Cra gy, and Henry Ten Kyck. j 


Exceptions taken by said complainant to the answer put in by the 
defendant, Helen Maria Powers, to the said complainant’s bill of 
complaint. 


First exce — For that the said defendant hath not, to the best 
and utmost of the knowledge, remembrance, information, or belief 
of said defendant, answered the first interrogatory of said bill, in that 
she hath not stated whether O. M. Benedict drew the papers for 
both parties in the transaction referred to in said interrogatory, nor 
whether there was a writing signed by said John Craig to Stew art 
consenting to become surety for said Stewart on appet al to the su- 
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preme court and court of appeals, nor whether the said John Craig 
on being indemnified by the Litchfield and Johnson bond did justify 
upon the said appeal bond to the supreme court. 

Second exception. For that the said defendant hath not answered 

the third interrogatory at the foot of said complainant’s bill. 
210 Third exception. For that the said defendant hath not 
answered the fourth interrogatory of said bill. 

Fourth exception. For that the said defendant hath not answered 
the fifth interrogatory of said bill as to whether the exhibit in said 
interrogatory referred to is a copy of said Litchfield’s complaint, nor 
whether she believes it so to be. 

Fifth exception. For that the said defendant hath not answered 
the sixth interrogatory of said bill. 

Sixth exception. For that the said defendant hath not answered 
the seventh interrogatory of said bill as to whether the pleadings 
and testimony in the Ten Eyck suit against John Craig are cor- 
rectly set forth in said bill. 

Seventh exception. For that the said defendant hath not answered 
the eighth interrogatory of said bill. 

Eighth exception. For that the said defendant hath not an- 
swered the ninth interrogatory of said bill. 

Ninth exception. For that the said defendant hath not answered 
the eleventh interrogatory of said bili. 

In all which particulars the said answer of said defendant is in- 
sufhicient and evasive, as thiscomplainant is advised, and he there- 
fore excepts thereto and prays that the said defendant may be re-. 
quired further to answer said interrogatories of said bill in the par- 
ticulars aforesaid. 

C. M. DENNISON, 


Solicitor for Complainant. 


211 (Indorsed :) 8675. Circuit court of the United States for the 

northern district of New York. George K. Johnson vs. Daniel 
W. Powers and Oscar Craig, ex’e’rs, &c.; Daniel W. Powers, person- 
ally, and Helen Maria Powers, sole devisee, &c. Exceptions to 
answer of Helen Maria Powers. C. M. Dennison, sol’r for compl’t, 
$1 Genesee St.,Utica, ay. Filed Dee. 27, 1882. William H. 
Bright, clerk. 
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212 Further Answer of D. W. Powers. 


Cireuit Court of the United States, Northern District of New York. 


GEORGE K. JOHNSON ) 

vs. 

Dante. W. Powers and Oscar Crate, Executors of John Craig, | 
Deceased; Daniel W. Powers, Personally ; Helen Maria Powers, | 
Sole Devisee, &c., of John Craig, and Henry Ten Eyck. J 


The further answer of the defendant, Daniel W. Powers, to the 
bill of complaint in the above-entitled action as tothe matters in- 
volved in the interrogations attached to the said bill of complaint 
and referred to in the plaintiff’s exceptions to the original answer 
of this defendant. 


This defendant says that he has no knowledge, information, or 
belief as to whether the papers referred to in the first interrogatory 
attached to said bill of complaint or any of them were drawn by O. 
M. Benedict, nor as to whether there was a writing signed by said 
John Craig to said Stewart consenting to become surety to said 
Dehon on appeal to the supreme court and to the court of appeals, 
and that no such writing is In his possession. 

The defendant, further answering,says that, according to his recol- 
lection and belief, he did not testify upon the trial of the action of 
said John Craig against said Litchfield that Mr. Benedict paid him 

the amount due on his judgment when he bought it, and 
213 that he did not pay anything when he took the reassignment 

of the same from Mr. Benedict; that he has no knowledge, 
information, or belief as to what appears upon the minutes of the 
said referee or said Oscar Craig taken upon such trial as to the testi- 
mony given on such trial, and that he has never seen said minutes 
since such trial, and that he cannot now give his testimony on such 
trial more fully than it is already given in his original answer. 

The defendant further says that he supposes and believes that 
Addison Gardiner, the referee on the trial of the case last before 
mentioned, and Mr. Oscar Craig, who was the attorney or one of the 
counsel for the said John Craig on such trial, did take down the 
testimony of the witnesses examined therein, more or less fully, but 
whether they took the same substantially or the whole of the same 
he has no knowledge or information sufficient to form a belief; that 
he has not and never has had a copy of the said minutes, or what 
he believes to be a copy, in his possession or under his control, and 
cannot state in what respect such minutes differ from the statements 
in said bill of complaint. 

This defendant admits that the said Litchfield mentioned in said 
bill of complaint commenced a suit against the said Craig and this 
defendant in the nature of a cross-suit to the action of said Craig 
against said Litchfield, but this defendant is unable to state whether 
the Exhibit 14 attached to the bill of complaint in this action is a 
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copy of the bill of complaint in the action commenced by said Litch- 
field or not. 
This defendant admits that the said John Craig and the defendant 

did serve sworn answers to said complaint of said Litchfield, 
214. and he believes that Exhibit 16, attached to said bill of 

complaint, is a true copy of this defendant’s answer in said 
action, and that the same was drawn by the late O. M. Benedict as > 
counsel for said defendant. He has no knowledge or information 
sufficient to form a belief as to whether Exhibit 15 attached to said 
complaint is a copy of the answer of the defendant, John Craig, in 
said action, or as to whom the same was drawn by, nor has he any 
knowledge or information sufficient to form a belief as to what was cA 
stipulated in reference to said answers in the suit called in saia bill 
of complaint the Ten Eyck suit, nor whether they or either of them 
were used on the said so-called Ten Eyck suit, but he says, upon his 
recollection and belief, that he did not testify in reference to the 
same on the trial of said suit. 

This defendant, further answering, admits, upon his information 
and belief, that there was a suit instituted by said Henry Ten Eyck 
against said John Craig, but he has no knowledge, information, or 
belief as to whether the pleadings and the testimony in the said 
suit are correctly set forth in the bill of complaint in this action 
or in the schedules attached thereto. 

The defendant, further answering, says that he has not in his pos- “= 
session or under his control a deed of the property called in the said 
bill of complaint the Congress Hall livery barn made by this defend- 
ant to the said John Craig in November, 1861, and that he does not 
know where the same is, and he has no knowledge, information, or 

belief as to whether it was drawn by said O. M. Benedict. 
215 This defendant, further answering, says that he did assign 

lis judgment against the said Stewart to Oliver M. Benedict 
at the date in said bill stated, and that said Benedict did reassign 
said judgment to said defendant in March, 1862, but he says that 
he has not said assignments in his possession or under his control 
and does not know where the same are and cannot produce the same. 

The defendant, further answering, says that he has not in his pos- 
session or under his control the deed of C ongress Hall made by said 
defendant to said John Craig in May, 1864, and that he does not 
know where the same is, and that he has no knowledge, informa- 
tion, or belief as to whether the same was drawn by said Oliver 
and M. Benedict. > 2 

COGSWELL, BENTLEY & COGSWELL, | se 
Sol’rs for Defendant. 
WILLIAM F. COGSWELL, Of Counsel. 


STATE OF NEw YORK, | ge 
County of Monroe, jf 


Daniel W. Powers, being duly sworn, says that he is one of the de- 
fendants in the above-entitled action ; that he has read the forego- 
ing further answer, and that the same is true of his own knowledge 


_ 


GEORGE K. JOHNSON Vs. DANIEL W. POWERS ET AL., &€c. 137 
except those matters therein alleged upon information and belief, 
as to those matters he believes it to be true. | 
D. W. POWERS. 
Subscribed and sworn to before me this Ist day of March, 1883, 


kK. H. VREDENBURGH, 


[L. s.] Notary Public. 
216 (Indorsed :) 3675. Circuit court, N. D. of N. Y. George 
K. Johnson vs. Daniel W. Powers & others. (Original.) 
Further answer — Daniel W. Powers. Cogswell, Bentley & Cogs- 


well, sol’rs for def’t. W. F. Cogswell, of counsel, 16, 18, 20, & 22 
Powers building, Rochester, N. Y. Filed Mar. 3d, 1883. William 
H. Bright, clerk. 


2] 7 Furth r Ansu eT of f raig. 


Circuit Court of the United States for the Northern District of New 


York. 


GEORGE K. JoHNsON 
Us, 
DanteLt W. Powers and Oscar Craia, Executors of John Craig, | 
Deceased ; Daniel W. Powers, Personally ; Helen Maria Powers, 
Sole Devisee, &c., of John Craig, and Henry Ten Eyck. 


The further answer of the defendant, Oscar Craig, to the bill of 
complaint in the above-entitled action as to the matters involved 
in the interrogatories attached to the said bill of complaint and 
referred to in the plaintiff's exceptions to the original answer of 
this defendant. 


This defendant admits that the said Oliver M. Benedict, Daniel 
W. Powers, and John Craig were present at the trial referred to in 
the third interrogatory attached to said bill of complaint and were 
sworn as witnesses on said trial; that Hon. Addison Gardiner acted 
us referee and this defendant as attorney or counsel for the said John 
Craig. Both the said Addison Gardiner and this defendant took 
down, as he believes, the substance of the testimony given by the 
witnesses on said trial; that he has not the minutes of said testi- 
mony, so taken as aforesaid, in his possession or under his control, 
nor has he any copy thereof, and that he cannot, therefore, produce 

the same, and that he is unable tostate whether the said wit- 
218 nesses or feither of them did testify as stated in said bill of 

complaint, or how otherwise they testified, or whether the 
minutes of their testimony differ at all or wherein from that set 
forth in said bill of complaint. 

This defendant admits that said Litchfield did commence a suit 
as set forth in said bill of complaint, referred to in the fifth inter- 
rogatory attached to said bill, and that he believes that the exhibit 
annexed to the bill of complaint in this action is a copy of said 
Litehfield’s complaint in such action. 

18S—147 
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This defendant also admits that the said John Craig and Daniel 
W. Powers did serve sworn answers to the complaint of said Litch- 
field, as stated in said bill, and that the exhibits attached to said 
bill of complaint are, as he believes, copies of said answers. Whether 
the said answers were filed or not he has no knowledge or informa- 
tion sufficient to form a belief, but he says, judging from the usual 
practice in such cases, they were not. 

He says he has no knowledge or information sufficient to form a 
belief as to whether in the trial of the Ten Eyck suit, so called, set 
forth in said bill and referred to in the sixth interrogatory annexed 
thereto, said answers or either of them were used: and he further 
says, upon his information and belief, that said answer of said Dan- 
iel W. Powers in the action commenced by said Litchfield was drawn 
by said Oliver M. Benedict, and that the answer of said defendant, 
John Craig, was drawn by this defendant, with the advice and assist- 

ance of said Oliver M. Benedict. 
219 He further says, upon information and belief, that there 

was a suit in the name of Henry Ten Eyck against said John 
Craig, as in the bill stated, but he has no knowledge, information, 
or belief-as to whether said bill of complaint correctly sets forth the 
pleadings and the testimony in said suit, nor has he any knowledge, 
information, or belief as to such pleadings and testimony so as to 
enable him to correctly state the same. 

This defendant further says that he has not in his possession or 
under his control the deed of the Congress Hall livery barn prop- 
erty, so called in the bill of complaint and referred to in the eighth 
interrogatory annexed to the complaint, and that he has no knowl- 
edge, information, or belief as to whether the same was drawn by 
said Oliver M. ee 

He further says that he has not in his possession or under his 
control the deed ‘of Congress Hall referred to in the eleventh inter- 
rogatory annexed to said bill of complaint, and that he has no 
knowledge, information, or belief as to whether the same was drawn 
by said O. M. Benedict or not. 

COGSWELL, BENTLEY & COGSWELL, 
Sol’rs for Defendant. 
W. F. COGSWELL, Of Counsel. 


2193 Srare or New York, | .. 
County of Monroe, {°° 


Oscar Craig, being duly sworn, says that he is one of the defend- 
ants in the above-entitled action; that he has heard read the fore- 
going further answer, and that the same is true of his own knowl- 
edge except those matters therein alleged upon information and 
belief, and as to those matters he believes it to be true. 

OSCAR CRAIG. 


Subscribed and sworn to before me this first day of March, 1883 
JOHN A. C. WRIGHT, 
[L. s.] Notary Public. 
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(Indorsed :) 3675. Circuit court, N. D.of N. Y. George K. John- 
son vs. Daniel W. Powers & others. (Original.) Further answer of 
Oscar Craig. Cogswell, Bentley & Cogswell, sol’rs for def’ts. W. F. 
Cogswell, of counsel, 16, 18, 20,& 22 Powers building, Rochester, 


N. Y. Filed Mar. 3d,1883. William H. Bright, clerk. 


2?0) Furth r Answer of H. M. Powe rs. 


Circuit Court of the United States for the Northern District of New 


York. 
GeorGE K. JOHNSON ) 
is 


DanieL W. Powers and Oscar Craia, Executors of John Craig, | 
Deceased ; Daniel W. Powers, Personally ; Helen Maria Powers, | 
Sole Devisee, &c., of John Craig, and Henry Ten Eyck. J 


The further answer of the defendant, Helen Maria Powers, to the 
bill of complaint in the above-entitled action as to the matters in- 
volved in the interrogatories attached to the said bill of complaint 
and referred to in the plaintiff’s exceptions to the original answer 
of this defendant. 


This defendant says that she has no knowledge, information, or 
belief as to whether O. M. Benedict drew the papers referred to in 
the first interrogatory annexed to said bill of complaint, nor whethe 
there was a writing signed by said John Craig to said Stewart con- 
senting to become surety for said Stewart upon the appea| to the 
supreme court and court of appeals, nor whether said John Craig, 
Ol) being indemnified by the bond of said Litchfield and Johnson, 
did justify upon said appeal, nor whether Oliver M. Benedict, David 
W. Powers, and said John Craig were present at the trial referred to 
in the third interrogatory annexed to said bill of complaint, or 
whether they were sworn as witnesses on said trial or did either 

of them testify as stated in said bill of complaint, nor as 
221 to whether the Hon. Addison Gardiner acted as referee in 

said suit or the defendant, Oscar Craig, or either of them, 
took down the testimony given by the said Daniel W. Powers or 
said John Craig on said trial, substantially or otherwise; and she 
says that no minutes of said testimony are in her possession or under 
her control, hor is ther ? any COpy thereof in her possession or under 
her control, nor has she any knowledge, information, or belief as 
to whether sald Litchfield commenced ral cross-sult, as referred to il 
the fifth interrogatory annexed to said bill of complaint, nor whether 
the exhibit attached to the bill of complaint is a copy of the said 
Litchfield’s complaint in such suit; nor has she any knowledge, in- 
formation, or belief as to whether said Joln Craig and Daniel W. 
Powers filed and served sworn answers to said complaint of said 
Litchfield, or whether the exhibiés attached to said bill of complaint 
are copies of their said answers respectively, or whether they were 
stipulated to be such in the suit called in the said bill of complaint 
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the Ten Eyck suit, or whether they were used on the trial of said 
Ten Eyck suit, or whether said answers, if interposed, were drawn 
by O. M. Benedict, as counsel, with the defendant, Oscar Craig, nor 
does she know by whom they were so drawn or supervised. 

Nor has she any knowledge, information, or belief as to whether 
there was a suit in the name of said Henry Ten Eyck, mentioned 
in the seventh interrogatory attached to said bill, or whether the 
bill sets forth correctly the pleadings and testimony in said suit, nor 
as to what the pleadings and testimony in said suit were. 

This defendant, further answering, says that she has not 
222 ~=in her possession or under her control the deed of the Con- 
gress Hall livery barn property, so called in the said bill, 
mentioned in the eighth interrogatory attached thereto, made by 
the defendant, Daniel W. Powers, to said John Craig in November, 
1861, or at any other time, and that she has no knowledge, informa- 
tion, or belief as to whether said deed was drawn by said Oliver M. 
Benedict. 

This defendant, further answering, says that she has no knowl- 
edge, information, or belief as to whether the said Daniel W. Powers 
assigned his judgment in January, 1860, against said Stewart to 
Oliver M. Benedict, at the date in said bill stated, as referred to-in 
the ninth interrogatory annexed to said bill, or whether the said 
Benedict reassigned said judgment to said Powers in March, 1862, 
or at any other time. 

This defendant, further answering, says that she has not in her 
possession or under her control the deed of said Congress Hall 
made by said Powers to John Craig in May, 1864, as referred to in 
the eleventh interrogatory annexed to said bill of complaint, nor 
has she any knowledge or information sufficient to form a belief as 
to who drew the same. She says, upon information and belief, that 
there was a deed given by said Powers to said John Craig, at what 
date is unknown to this defendant. 

COGSWELL, BENTLEY & COGSWELL, 
Sol’rs for Defendant. 
W. F. COGSWELL, Of Counsel. 


223 Srare or New York,|. 
~y * SS = 
County of Monroe, | 


Helen Maria Powers, being duly sworn, says that she is one of the 
defendants in the above-entitled action; that she has heard read ' 
the foregoing further answer, and that the same is true of her own 
knowledge except those matters therein alleged upon information 
and belief, and as to those matter she believes it to be true. 

MELEN MARIA POWERS. 


Subscribed and sworn to before me this 21st dav of March, 1883. 
it. 8] JOHN A. C. WRIGHT, 
Notary Public. 
(Indorsed :) 3675. U.S. circuit court, N. D. of N. Y. George K. 
Johnson vs. Daniel W. Powers and others. (Orig.) Further an- < 
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swer — Helen Maria Powers. Cogswell, Bentley & Cogswell, sol’rs 
for def’ts. W. F. Cogswell, of counsel, 16, 18, 20, & 22, Powers’ 
building, Rochester, N. Y. Filed Mar. 22, 1883. William H. 
Bright, clerk. 


294 Precept for Pro (on. against T; ih Eyck. 


United States Circuit Court, Northern District of New York. 


Us. 


GEORGE K. JOHNSON ) 
Danie, W. Powers and Oscar Craia, Executors of John Craig, > 
Deceased ; Daniel W. Powers, Personally ; Helen Maria Powers, | 
Sole Devisee of John Craig, Impleaded with Henry Ten Eyek. J 


To the clerk of the circuit court, northern district of New York. 


Sir: Please enter an order in the above-entitled matterin favor 
of said complainant and against said defendant, Henry Ten Eyck, 
taking judgment pro confesso for the failure of the said Henry Ten 
Iyck to file an answer to the bill herein. 

Dated March S3lst, 1883. 

Yours, Xe., C. M. DENNISON, 


Sol’r for ( ompl't. 


(Indorsed :) U.S. circuit court, northern dist. of N. Y. George 
K. Johnson vs. Daniel W. Powers and others, impleaded with Henry 
Ten Eyek. Precept. C. M. Dennison, sol’r for compl’t, 8l Genesee 
St., Utica, N. Y. Filed Mar. 31,1883. William H. Bright, clerk. 


a) 


995 Orde r Pro (on. 


In the Cireuit Court of the United States for the Northern District 
of New York. 


Urica, March 31, 1883. 
Present: Hon. William J. Wallace. 


GEORGE K. JOHNSON ) 
Us, a No. 3675. 
DanieL W. Powers et al. j 


The defendant, Henry Ten Eyck, in this cause having failed to 
plead, answer, or demur to the bill of complaint heretofore filed 
herein pursuant to the practice of this court, it Is now, on motion of 
C. M. Dennison, complainant’s solicitor— 

Ordered, That the bill of eomplaint heretofore tiled herein be, and 
the same is hereby, taken as confessed against the defendant, Henry 


Ten Eyck. 
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226 Replication. 
United States Circuit Court, Northern District of New York. 


GEORGE K. JOHNSON 
v8. 

DanieEL W. Powers and Oscar Craia, Executors, &c., of John 
Craig, Deceased ; Daniel W. Powers, Personally; Helen Maria 
Powers, as Sole Devisee, &c., of Jolin Craig, and Henry Ten 
Eyck. 

The replication of George K. Jolinson, complainant, to the answers 
and further answers of Daniel W. Powers, Oscar Craig, and Helen 
Maria Powers. 


This repliant, saving and reserving unto himself at all times here- 
after all and all manner of benefit and advantage of exception which 
may be had or taken to the manifold insutticiencies of said answers 
and further answers, for replication thereunto says that he will 
aver, maintain, and prove his said bill of complaint to be true and 
sufficient in law to be answered unto, and that said answers and 
further answers of the said defendants are uncertain, untrue, and 
insufficient to be replied unto by this replicant, without this, that 
any other matter or thing whatsoever in the said answers or further 
answers contained material or effectual in the law to be replied 
unto and not herein and hereby well and sufficiently replied unto, 

confessed or avoided, traversed or denied, is true; all which 
227 matters and things this replicant is and will be ready to aver, 

maintain, and prove as this honorable court shall direct, and 
humbly prays as in and by his said bill he has already proved. 

Dated Utica, N. Y., March 27th, 1888. 

C. M. DENNISON, 
Sol’r for Compl’t. 


(Indorsed :) U.S. circuit court, N. D.of N.Y. George K. Johnson 
vs. Daniel W. Powers and others. Replication. C. M. Dennison, 
sol’r for compl’t, 81 Genesee St., Utica, N. Y. Filed Mar. 31, 1883. 
William H. Bright, clerk. 


228 Stipulation. 
United States Circuit Court. 


GEORGE K. JOHNSON 
vs. 
DANIEL W. Powers et al. 


The appearance of Messrs. Cogswell, Bentley & Cogswell for the 
defendant, Henry Ten Eyck, having been entered herein by mistake 
and without authority, as claimed by them, it is hereby stipulated 
that the same be cancelled aud vacated with the same effect as 
though the same had not been entered, and that an order to that effect 
may be entered upon filing this stipulation ; but, as it appears by 
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the return of the marshal of the northern district of New York that 
the defendant, Henry Ten Eyck, was personally served with process, 
it is stipulated bv the defendants, Daniel W. Powers and Oscar 
Craig, executors of John Craig, deceased ; Daniel W. Powers, person- 
ally, and Helen Maria Powers, sole devisee, &c., of John Craig, that 
the order pro confesso heretofore entered herein shall stand and have 
the same force and effect as to them as though this stipulation had 
not been made. 
Dated at Utica, N. Y., November 8th, 1884. 
C. M. DENNISON, PU ff’s Sol’r. 
COGSWELL, BENTLEY & COGSWELL, 
Sol’rs for Daniel W. Powers & Oscar Craig, 
Executors of John Craig, Deceased; Daniel 
W. Powers, Individually, and Helen Maria 
Powers, as Sole Devisee of John Oraig, Deceased. 


229 (Indorsed :) Equity No. 8675. U.S. cireuit court. George 

K. Johnson vs. Daniel W. Powers et al. Stipulation as to 
order pro confesso. C., B. & C., sol’rs for def'ts, Powers & an. Filed 
Nov. 18, 1884. Wm. 8S. Doolittle, clerk. 


230 Orde ve 


At a stated term of the circuit court of the United States of 
America for the northern district of New York, in the second cir- 
cuit, held at Syracuse on the 18th day of November, A. D. 1884. 

Present: The Honorable William J. Wallace, judge. 


GEORGE K. JOHNSON 
vs. » No. 3675. 
Danie. W. Powers & Others. 


On reading & filing stipulation in the above action it is ordered 
that the appearance of Cogswell, Bentley & Cogswell as solicitors for 
the defendant, Henry Ten Eyck, heretofore entered therein, be, & the 
same is hereby, cancelled & vacated with the same effect as though 
the same had not been entered; also ordered that the order pro con- 
fesso as against the said Ten Eyck, taken upon the return of the 
subpcena as personally served, stand & have the same force and 
effect as to the defendants, Daniel W. Powers & Oscar Craig, execu- 
tors of John Craig, deceased ; Daniel W. Powers, personally, & Helen 
Maria Powers, sole devisee of John Craig, as though said stipulation 
had not been made. 


WM. J. WALLACE. 


(Indorsed :) Equity, No. 3675. U.S. circuit court, northern dis- 


trict of New York. George K. Johnson vs. Daniel W. Powers & 
others. Order. Filed Nov. 18, 1884. Wm. 8. Doolittle, clerk. 
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231 Order and Final Decree. 
United States Circuit Court, Northern District of New York. 


GEORGE K. JOHNSON 
| = 
Oscar Craic and Danie, W. Powers, Executors of the Last > 
Will and Testament of John Craig; Helen Maria Powers, | 
Daniel W. Powers, and Henry Ten Eyck. 


Order and Decree. 


A motion having been made by the above-named defendants 
other than the defendant Ten Eyck to strike out or expunge certain 
portions of the plaintiff’s evidence herein, and said motion having 
come on to be heard by consent at the time of the final hearing 
upon the pleadings and proofs, and the said cause having come on 
for hearing upon the pleadings and proofs herein at chambers by 
consent, the bill of complaint having been taken as confessed by 
the defendant Ten tyck, after hearing Mr. Frances Kernan, Mr. Jo- 
seph P. Whittemore, and Mr. Charles M. Dennison for the complain- 
ant and against said motion and Mr. William F. Cogswell for the 
defendants other than the defendant Ten Eyck and for said motion, 
and due deliberation having been had thereon, it is ordered that the 
said motion be, and the same is, denied so far as it moves to strike 
out— 

I. Certain certified papers from the probate court of Wayne 
county, Michigan, being all the certified papers from the probate 

court of said county offered on the part of the plaintiff, ex- 
232 cept the petition of Johnson, the order of March 26th, 1874, 

the proof of publication of that order, the order of April 20th, 
1874, the bond, and the letters of administration. 

II. The testimony of Joseph P. Whittemore contained in his first 
deposition, as follows: “The administrator began a suit for some 
real estate in Michigan under the statute there authorizing the ad- 
ministrator to sue for property fraudulently transferred by decedent. 
This suit was against Oakley as assignee of Litchfield, a bankrupt. 
That suit was compromised. ‘The administrator got about seven 
per cent. of the decedent’s indebtedness; realized enough to pay 
about that. ‘Tiere was nothing else realized by the administrator 
to pay the indebtedness and there was nothing else to realize from.” 

Ii]. The testimony of said Joseph P. Whittemore contained in 
said Whittemore’s first deposition from and including “I am the 
owner” to and including “ the time of Stewart’s death.” 

IV. The testimony of said Joseph P. Whittemore contained in 
said Whittemore’s first deposition from and including “I did not 
know ” to and including the first “examiner.” 

V. Exhibit 3 to the first deposition of said Joseph P. Whittemore 
and-what relates thereto. 

VI. The testimony of said Joseph P. Whittemore contained in 
said Whittemore’s first deposition from and including “ containing 
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that answer” to and including “Ten Eyck record” and Exhibit 12 
referred to in said testimony, | 

VII. The certified copy of the judgment-roll in the case of Craig 

vs. Liteb field. 
Oo It is further ordered that said motion be, and the same is 
hereby, granted so far as to strike out— 

VIII. The testimony of the said Joseph P. Whittemore contained 
in said Whittemore’s first deposition from and including “ Q. State 
that conversation with Mr. Stewart” to and including the words 
“were in his handwriting” and Exhibit 4 to said deposition. 

IX. The testimony of said Joseph P. Whittemore contained in 
said Whittemore’s first deposition, to wit, all from and including 
“T now introduce” to and including “the Ten Eyck case” and the 
letters constituting Exhibit 11 to said deposition; and all from and 
including “there is an exbibit ” to and including “ cannot find it;” 
and all from and including “ complainant’s counsel” to and inelud- 
ing “ Ex. 20, &e.,” and Exhibits 15, 16,17, 18, 19, and 20 to said dep- 
osition; and all from and including “I knew the value” to and 
including “$5 an acre;” and all from and including “ witness pro- 
duces” to and including “ Ex. 23, &e.,” and Exhibits 21, 22, and 23 
to said deposition ; and all from and ineluding “ I will state further ” 
to and including “against Scrantom ;” and all from and including 
“ witness produces deed” to and including “to Ex. 26” and Ex- 
hibits 24, 25, and 26 to said deposition ; and all from and iheluding 
“witness produces and offers” to and including “on the hearing” 
and Exhibit 27 to said deposition; and all from and including 
“counsel for the complainant” to and ineluding “ Benedict’s hand- 

writing” and Exhibit 28 to said deposition. 
254 X. So far as to strike out from the testimony of said Joseph 
P. Whittemore, contained in said W hittemore’s first deposition, 
all from and including “complainant’s counsel” to and including 
“ Ex. 33, &e.,” and Exhibit 33 to said deposition. 

XI. So far as to strike out from the testimony of said Joseph P. 
Whittemore, coutained in said Whittemore’s first deposition, all from 
and including “also quitelaim deed” to and including “ Ex. 42, 
&e.,” and Exhibit 42 to said deposition. 

XII. So far as to strike out from the testimony of the said Joseph 
P. Whittemore, contained in said Whittemore’s first deposition, all 
from and including “the paper shown here” to and including “Ten 
Eyck record ” and Exhibit 46 to said deposition, and all from and 
including “the paper now shown me” to and including “ Congress 
Hall in ejectment” and Exhibit 47 to said deposition. 

XIII. So far as to strike out from Exhibits 49 and*50 and 51, 
being minutes of testimony taken upon the trial of the case of John 
Craig vs. Elisha C. Litchfield, all except the minutes of the testi- 
mouy of John Craig, which are to be received as affecting those 
claiming under him, and of Mr. Powers, as affecting himself. The 
testimony of neither is to be admitted to any greater extent. The 
testimony of Mr. Whittemore, introducing said exhibits, is not to 
be stricken out. 

XIV. So far as to strike out from the testimony of Mary A. Stew- 
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art, contained in said Stewart’s first deposition, all from and inelud- 
ing “Q. Do you know?” to end of the direct examination and all 
her cross-examination. 
XV. So far as to strike out all of Robert P. Tom’s deposition, 
235 direct and cross, and Exhibits A, B, and C, attached to it. 
XVI. So far as to strike out all of Abiram P. McConnell’s 
deposition, direct and cross. 

XVII. So far as to strike out all of Henry P. Sanger’s deposition, 
direct and cross. 

XVIII. So far as to strike out all of Frederick S. Stewart’s depo- 
sition, direct and cross, and Exhibit F, attached to it. 

XIX. So far as to strike out the deposition of Theodore Romeyn, 
direct and cross, and Schedules A, B, C, D, E, and F, attached to it. 

XX. So far as to strike out all of John H. Martindale’s deposition. 

XXI. So far as to strike out from the testimony of Joseph P. 
Whittemore, contained in said Whittemore’s second deposition, all 
from and including “I introduce” to the end and Exhibits D and 
E, attached to it. 

And upon said hearing, upon pleadings and proofs, due delibera- 
tions having been had, it is further simultaneously— 

Ordered, adjudged, and decreed and the court doth hereby order, 
adjudge, and decree that said complainant’s bill of complaint be, and 
the same is hereby, dismissed upon the merits as to the defendants 
other than said ‘ven Eyck, with costs, and that the defendants who 
have appeared and answered, to wit, all of the above-named defend- 
ants except the defendant Ten Eyck, recover their costs, to be taxed, 
and that they have execution therefor. 


SAM’L BLATCHFORD. 


236 (Indorsed :) 3675. U.S. circuit court, nor. dist. of N. Y. 
George K. Johnson vs. Oscar Craig, Daniel W. Powers, et al. 
Order and decree. Filed May 13,1885. W.S8S. Doolittle, clerk. 


And the costs having been taxed by the clerk in the sum of 
$243.98, wherefore let the defendant, Oscar Craig, & Daniel W. 
Powers, executors of the last will and testament “of John Cr: lg ; 
Helen Maria Powers, and Daniel W. Powers recover of the plaintiff, 
George K. Johnson, the sum of two bundred and forty-three ; 
dollars, costs as taxed, and have execution therefor. 

W hereupon the said pleadings, process, orders, and final decree, 
together with other papers in said cause, are duly annexed hereto, 
und this decree is duly signed and enrolled, pursuant to the rules 
and practice of the court, this 13th day of May, A. D. 1885, at 10 
o’clock and 30 minutes in the forenoon. 

W. 8. DOOLITTLE, Clerk. 


(Indorsement on cover:) Equity, No. 3675. United States circuit 
court, northern district of New York. George K. Johnson versus 
Oscar Craig and D. W. Powers ef al. Enrolled decree. Cogswell, 
Bentley and Cogswell, def’ts’ solicitors. Costs, $243.98. ‘Total, 
$243.98. Filed this 13th day of May, 1885, 10 o’clock 30 minutes 
a.m. W.S. Doolittle, cl’k. 
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237 Testimony and Exhibits. 
Circuit Court of the United States, Northern District of New York. 


Grorce K. Jounson, Complainant, 
Us. >In Equity. 
Danie. W. Powers et al., Defendants. } 


Testimony taken under the 87th rule in equity, as amended, for final 
hearing, at the office of Hon. C. M. Dennison, No. 81 Genesee St., 
Utiea, N. Y., at 12 o'clock m., September 19th, 1883, before Jolin 
E. Brandigee, special examiner. 


Appearances: For complainant, Wm. Kernan, Esq., and Geo. E. 
Dennison, Esq., of counsel; for defendants, J. D. Bentley, Esq., of 


counsel. 


JoserH P. WHItTreMoRE, a witness of lawful age produced on the 
part of complainant, having duly affirmed before me, upon examina- 
tion by Mr. KERNAN, testified’as follows: 


I reside in Detroit/ Mich.; occupation, a lawyer; age, 62 

238  vears; know parties to this suit, and offer in evidence ex- 

emplification of record of the probate court of the county of 

Wavne, State of Michigan, “ In the matter of the estate of Nelson P. 
Stewart, deceased.” 


Objected to by counsel for defendants. “ We object to all that 
part of the aforesaid papers except ihe petition of George K. John- 
son, dated March 23rd, 1874; the order appointing said Jolimson 
administrator, dated April 20th, 1874, and the bond of said Johnson, 
dated May 2, 1874, as incompetent and irrelevant. We also object 
generally that the said papers as a whole are incompetent.” 

(Papers received and marked “ Exhibit No. 1 of Wlittemore’s 
Deposition, Sept. 19, 1883, J. E. B., examiner.”) 

[knew Nelson P. Stewart in his lifetime from the time I was a 
boy and until his death,on May 11th, 1865. Prior to and at the 
time of his death he resided in Detroit; resided there for 12 or 13 
years prior thereto. His principal business was building railroads. 
He built the Detroit & Milwaukee R. R. from Pontiae to Grand 
Haven; and he started the enterprise of building what was called 
the Port Huron & Milwaukee R. R. from Port Huron to Owosso, 
connecting at that point with the Detroit & Milwaukee R. R., which 
he had previously built. He was the responsible man in both en- 
terprises and in negotiating and raising the funds to carry them 
through. His negotiations were made in England and with Eng- 
lishmen here. He had made negotiations for the disposition of the 
bonds of the Port Huron & Milwaukee road, had realized and ex- 
pended about $200,000 of the avails of such negotiations, when the 
crash of 1807 came. 
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That put a stop to the enterprise—not an immediate stop, 
but it resulted in closing up that enterprise; but he struggled 
along for some time afterwards, endeavoring to carry it through or 
hold it in statu quo until better times should enable him to do so. 
His enterprises generally from 1857 onward caused him considerable 
financial embarrassment and finally resulted in total financial ruin. 
In the meantime he bought two steamships of the Great Western 

v. R. Co., which he succeeded in running through the rapids and 
getting around to New York to sell, out of which he made a large 
amount of money, which he realized along in the latter part of 1858. 
This helped very materially in prolonging his financial struggle. 
He finally became insolvent. 


9 
—~ 


(At one o’clock recess taken until 2 o’clock.) 


At 2 o'clock p. m. the proceedings were resumed, the testimony of 
Mr. WHITTEMORE being continued as follows: 


He remained insolvent up to the time of his death. He Jeft no 
property in Michigan to apply to pay his debts. ‘The administrator 
began a suit for some real estatein Michigan under the statute there 
authorizing the administrator to sue for property fraudulently trans- 
ferred by decedent. 

Def’ts’ counsel objects to evidence of the statute given in this 
manner. 


That suit was against Oakley as assignee of Litchfield, a bankrupt. 
That suit was compromised. 


Def’ts’ counsel objects to the above as incompetent. 


240 The administrator got about 7 per cent. of the decedents’ 

indebtedness ; realized enough to pay about that. There 
was nothing else realized by the administrator to pay the indebted- 
ness and there was nothing else tu realize from. 

[ am interested in the result of this suit in case the property sued 
for should be decreed to be assets of the estate. I] am the owner of 
the debts that Litchfield paid on the recovery in the Craig suit. 
The recovery was $5,000 in 1863. Litchfield, assignee in bankruptey, 
assigned that to me when he concluded not to go any further in the 
prosecution of the claim of the Litchfield estate against this property. 
I also have proved, as appears by the probate record already intro- 
duced, a debt of $23,000, which I suppose I should be entitled to 
present before the master for my proportionate share of the assets, 
which should be decreed. I had another debt against the decedent, 
Stewart, which I put into judgmert and execution and sold the 
property known as “Congress Hall” upon; and I[ hold a sheriff’s 
deed of that property, made in 1873, which, if the same is declared 
assets by the decree in this suit, entitles me to that property, as I 
understand it, together with the rents on it from the time of the de- 
livery of my sheriff’s deed. I believe that is all the interest 1 have 
in the result of this litigation. 

I knew Oliver M. Benedict very well in his lifetime. I think he 
died in 1872 or 1873. He resided in Rochester, N. Y. He was a 
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lawyer and in business with Gen. John H. Martindale. Benedict 
was Stewart’s lawyer and his confidential adviser, particularly in 
reference to his property and affairs in and about Rochester, N. Y. 
He held this relation from as early as 1855 or 1856 until the 
941 time of Stewart’s death, and the relation grew more and more 
intimate and confidential from its beginning to the time of 
Stewart’s death. : 

I knew John Craig; got acquainted with him in the course of 
litigation known as the “ Ten Eyck suit,” of which suit I had prin- 
cipal charge as counsel in connection with Judge Henry R. Selden, 
of Rochester. I knew Daniel W. Powers. I did not know Theodore 
Dehon. He recovered a judgment of $10,000 in the N. Y. superior 
court October 24th, 1879, against Stewart. That judgment was 
docketed in Monroe county, so as to become a lien upon land, on 
Nov. 25, 1859. 

(Complainant offers in evidence certified copy of docket of judg- 
ment. Received and marked “ Ex. No. ‘2’ of Whittemore’s Depo- 
sition,” Sept. 19, 83, J. E. B., examiner.) 

There was a judgment recovered by the trustees of the Madison 
County Bank against Stewart, and docketed in Monroe county, 
Oct. 25, 1859. That was for some $2,600, including costs. 


(By consent of counsel the production of the original record 
is waived.) 

[ knew when Stewart went to Rochester to make arrangement 
about the appeal from the Dehon judgment, and some 2 or 3 
weeks or a month after he returned | had conversation with him 
upon that subject. That was in the spring of 1860. The conver- 
sation which I allude to was probably some time in May or June of 
that year. 

(. State that conversation with Mr. Stewart. 

(Objected to by defendants’ counsel on the ground that under 
242 =the statute witness is incompetent to testify to a personal trans- 
action between himself and the deceased.) 


4 


A. Mr. Stewart said that he had made arrangements by which he 
had procured Mr. John Craig to become his surety on a bond to 
appeal the Dehon case to the supreme court and to the court of 
appeals; that he had indemnified Mr. Craig against that liability 
by an assignment of the rents of Congress Hall. He said that it 
would take at least four years to get through with the court of 
appeals, by which time the accumulation of the rents would make a 
fund sufficient to pay the judgment; although he had no expecta- 
tions of reversing the judgment, he would have a fund in hand to 
pay it by obtaining time in this manner. ‘That ts all of the con 
versation. 

Q. Can you state the value of the Congress Hall property, in- 
cluding the barn, in July, 18677 


Objected to by defendants’ counsel on the ground that the witness 
is incompetent to state its value. 
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A. I know how much Stewart considered it worth in 1860. 


Same objection by defendants’ counsel as above to any conversa- 
tion with Stewart. 

A. He considered the barn worth $10,000 and the Congress Hall 
property worth $50,000, as he stated to me. 

Before the Ten Eyck suit was commenced in July, 1867, I made 
inguiry in Rochester of real-estate dealers and owners as to its 
then value. 


Defendants’ counsel objects to what dealers, &e., said about prop- 
erty as being hearsay. 


A. I learned that the property was worth $80,000 at that 
243 _—itime, and I found it to be assessed by the assessors at $20,000, 
and that the general understanding wus that the assessment 

was at a quarter of its cash value. 

It appeared by a mortgage which was introduced in evidence in 
the Ten Eyck suit that John Craig took a mortgage on that prop- 
erty—that is, on Congress Hall property—for $25,000 in 1853; that 
all of the mortgages and inecumbrances on tliat property, except 
Craig’s indemnity mortgage against the Dehon judgment, aggregated 
$18,000, upon which the interest had been paid up to March 17, 
1862. y 

In this connection I produce a certified copy of an affidavit made 
by the defendant, D. W. Powers, after the determination of that suit 
on February 1, 1876, upon a motion for an increased allowance and 
cost against the pl’ffs in the Ten Eyck suit. 


Stipulated and agreed by and between counsel that production of 
the original mortgage spoken of is waived, subject to the right of 
either party to produce them and read from the Ten Eyck record of 
the same at the hearing. 

Paper received in evidence and marked “ Ex. No. 3” of Whitte- 
more’s Deposition, Sept. 19, 1883, J. E. B., the ex’r. 

Def’ts’ counsel objects to Ex. No. “3” as irrelevant. 

I produce from the records of a chattel mortgage from Nelson P. 
Stewart to John Owen dated May 9, 1860, filed the same day in the 
city clerk’s office in the city of Detroit, Michigan. ‘This covers the 
furniture in Stewart’s home in Detroit. 


” 


244 Paper offered in evidence and marked Ex. No. “4” of 


Whittemore’s Deposition, Sept. 19, 1883, J. IE. B., sp. ex’r. 
Def’ts’ counsel objects to Exhibit No. “4” as incompetent, irrele- 
vant, and not properly authenticated to entitle it to be received in 
evidence in this State, and not the best evidence. 
I compared. that with the original on file in that office, which 
original was signed by Mr. Stewart in his own handwriting. 


Above obj. to by def’ts’ counsel as not the best evidence, and wit- 
ness not shown to be competent to testify to Stewart’s handwriting. 


I examined the index of mortgages kept by the clerk for the use 


Ne 


GEORGE K. JOHNSON VS. DANIEL W. POWERS ET AL., &c. 151 


of the public and I found that Mr. Stewart himself entered this 
mortgage in the index in his own handwriting. 


Objected to in due time by def'ts’ counsel as not the best evidence 
of what appeared on the index, and that what there appeared was 
irrelevant. 


I was very well acquainted with Mr. Stewart’s handwriting; have 
seen him write thousandsof times. The signature to mortgage and 
the entry in the index were in his handwriting. 


Complainant’s counsel produces and offers in evidence exempli- 
fied copy of the judgment in an action between Daniel W. Powers, 
pl’tf,and Nelson P. Stewart, in the supreme court, county of Monroe— 
judgment Jan. 26, 1860, for $1,481.78, filed Jan. 26, 1860. 

(Paper marked “ Ex. No. 5” of Whittemore’s Deposition, Sept. 19, 
1883, J. EK. B., sp. ex’r.) 

Complainant’s counsel produces and offers in evidence certified 
copy of notice of pendency of foregoing action filed in Monroe Co. 

clerk’s office Nov. 7, 1859. 
245 (Paper marked “ Ex. No. 6 of Whittemore’s Deposition, Sept. 
19, 1883, J. E. B., sp. ex’r.”) 

Complainant’s counsel offers in evidence mortgage executed by 
Nelson P. Stewart and wife to John Craig, dated Apr. 23, 1860, cov- 
ering Congress Hall property and Irondequoit property, recorded in 
Monroe Co. clerk’s office, bei ‘ing the indemnity mortgage against the 
appeal bond on the Dehon judgment, to be produced and read from 
the Ten Eyck record, 66-70, and marked as .““ Ex.7” of Whitte- 
more’s Deposition. 

Complainant’s counsel produces and offers in evidence an assign- 
ment to John Craig of lease from N. P. Stewart to Robert D. Cook, 
dated April 24, 1860; also the lease thus assigned, dated Dec. 22, 
1859, to commence in possession on May 1, 1860, to run 5 years, at 
$3,600 a year, payable monthly, in advance, the lessee to do all the 
ordinary repairs, being given on pages 36 to 39, inclusive, of the comn- 
plainant’s bill of complaint in this action, and to be marked Ex. “8” 
of the deposition, and read from the bill of complaint in lieu of the 
production of the origiual, either party to be at liberty to refer to 
the original on the hearing. 

(Witness produces a book :) 


I hold in my hand a private diary of Oliver M. Benedict for 1859 
running into 1860. I know Mr. Benedict’s hi andwriting ; have fre- 
quently seen him write; am acquainted with ois handwriting. This 
diary was given me by O. M. Benedict, Jr., the administrator or 
executor of his father. He found this among his father’s papers and 
handed it to me, to be used as [ should see fit in this controversy 
with Powers. The following entries I find in this book, and they 
are in the handwriting of Mr. Benedict, deceased : 


246 Q. Read the entries from the book to be taken by the ex- 
aminer. 
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Def’ts’ counsel objects that the entries in the book are incompe- 
tent. 

A. Unéer date of Jan. 17, 1860, the following entries : 

“ Received of Langdon Stewart rent, $250.” 

“Richmond & Hooper note, Stewart matter, $500.” 

(Book marked “ Ex. 9” of Whittemore’s Deposition, Sept. 19, 1883, 
J. E. B., sp. ex’r.) 

The book to be produced at the hearing. 

Under date of February 2, 1860, this entry (same book), “ Jarvis 
Landon, Congress Hall rent, $250;” (same book, under date of March 
2, 1860), “ Jarvis Landon, rent Congress Hall to Ist inst., $250.” 

Under date of Apr. 2, 1860 (same book), “J. Landon, Stewart rent 
of Congress Hall and deposited with Powers, $250.” 

Under date of April 14 (same book), same year, “ N. P. Stewart, 
by ch. on Johnson, $312.45.” 

Same book under date of April 25, 1860: 


Stewart, by draft fr. Detroit, 1850, paid Powers.--...-.. 228 
IE tei Wisi itiilpsalieneibiittbinn ninth ccbestdansh eslienin anbohmniniiag a tienda 


a 


Same book, under date of May 22d: 


Mumford on Stewart purchase ....... .......ccec-onne FOue 10 
NN SELES, GT TERE EME RE NET Ty BE IE ‘fei 

$847 45 
247 Same book, under date of Nov. 20, “20 Wm. Carroll, rent, 


Ae 

On the opposite page. under date of Nov. 5, “ Lent Fred. Stewart 
$50.00 till Wednesday.” 

Under date of Nov. 20 (same book), “ Lent Fred. Stewart cash, 
$50.00.” | 

Same book, under date of Dec. 20, 1860, “ 20th, Wm. Carroll, on 
rent of barn, $14.58.” 

Same book, under date of Dee. 17, “ 17, for Cong. H. barn, $5.00.” 

I produce another diary for 1861. I got this in same way from 
Mr. Benedict, Jr. The handwriting is the same, and is that of the 
deceased, Mr. Benedict. 

Book offered and marked Ex. 10 of Whittemore’s Deposition, Sept. 
19, 1883, J. Kk. B., sp. ex’r, to be produced on the hearing. 


Defendants’ counsel makes same objection as to Ex. 9. 


The following entries in Ex. 10 are in the handwriting of Mr. 
Benedict, deceased: Under date of Jan. 31, 1861 (same book), Wm. 
Carroll, $14.56; under date of May 6, 1861 (same book), “ Ironde- 
quoit farm sold to Mason Cole for $8,120.00.” 
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Same book, under date of May 4, 1861, “ Lent N. P. Stewart, paid 
Gth, $100.” 
Same book, under date of June 5: 


és 


herd of meee Cee Oe bee eee ee ee 


ee tes ei i ee j 


$1,415 43” 


On the opposite page, same book, under date of June 3,“ N. P. 
Stewart, cash, $385.00.” 
248 Same book, under date of Oct. 21, “21, B. M. note to J. 
l'arley, Stewart matter, Com’l B’k, 2 mos., p’d Dee. 21, ’61.” 
Same book, under date of Nov. 5, 1861, this entry: 


-_ ** 


é 


5: 
oe + fs Cee eee ict rtn tnaianeciaiaates <a? ie 
Oe a es, wenn ets commie 
"OR Bc ci dds. Cabo coq nnd uccnecodmel 2? 00 
Es Ps Cindi hdnenis Hee eans coonns « onsets otis so 00 
Oe Oe Bs ik ic ekakdiesndoonssoeninn ee 
a aut uans 25 
Or i, nw ee l 32 

Got home 7.30 a. m. 

“ Nov. 7th: 
OF I la no eesti tak 
re re De  qpatstn atten aie ee 10 OO 
(In pencil :) “ Cash p’d on horses and fare .......-----.--- $85 O00” 


I now introduce, to be offered as an exhibit, letters of O. M. Bene- 
dict to Mr. and Mrs. Stewart, including one from J. H. Martindale 
to Mr. Stewart. ‘These letters were all given in evidence in the Ten 
Kyck suit, and are all in the handwriting of Mr. Benedict except the 
Martindale letter, which bears date Aug. 13, 1861. 


(Defts’ counsel admits the said Martindale letter to be in the hand- 
writing of J. H. Martindale.) 

(Papers received in bundle and bundle marked “ Ex. 11” of 
Whittemore’s Deposition, Sept. 19, 1883, J. EK. B., sp. ex’r.) 

These letters were obtained of Mrs. Stewart for use in the Ten 
Eyck case after the death of her husband. They are inclusive of 
those mentioned in her deposition which is stipulated to be read 

in this case. They are all found in the printed record 
249 in the Ten Eyck case. There are others in that record which 

| did not deem it important to offer. There is an exhibit 
which Mrs. Stewart produced in her deposition, in the handwriting 
of Mr. Stewart, showing his valuation of the Congress Hall property 
and other property, as stated in the copy given with her deposition. 
1 have endeavored to keep the original of that paper as carefully as 
the others, but have lost or mislaid it. Another paper in the hand- 
writing of Mr. Benedict, wherein he professed in 1860 or 1861 to 
give the valuation of the Congress Hall property and the barn and 
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other property of Mr. Stewart’s, is lost. I remember distinctly the 
value he placed upon the barn in that paper. 
©. What was that valuation ? 


(Obj. to by def’ts’ counsel on the ground that the paper is not suf- 
ficiently accounted for and its contents are incompetent.) 


A. Seven thousand dollars for the barn. I had that paper in my 
possession after the Ten Eyck trial, and have given it to no one 
since; have kept the papers together, and supposed I had it with 
the rest of the papers which I have produced; have made diligent 
search and cannot find it. 

(). State what the first answer of Mr. Litchfield was in the Craig suit 
on the indemnity bond given by Litchfield and Johnson to indem- 
nify Craig against injury to his securities by reason of the Madison 
Co. Bank judgment. 


(Objected to by def’ts’ counsel as not the best evidence.) 


A. I have here the judgment-roll in that case containing 
250 that answer, and a copy of that answer appears on pages 20 
and 21 of the Ten Eyck record. 


(Answer offered in evidence to be read from Ten Eyck record on 
the hearing, either party to be at liberty to refer to the original, 
and to be deemed Ex. “12” of Whittemore’s deposition, Sept. 19, 
1885.) 


Witness produces will of Henry K. Sanger from the Ten Eyck 
record, at page 77, and offers same in evidence, to be read as “ Ex. 
13” of Whittemore’s deposition. Stipulated that “ Ex. 13” be read 
on the hearing with the same force and effect as if the originals 
were produced and proved. 

Witness produces and offers in evidence declaration of trust (ex- 
eimplified copy) by Caroline Sanger, sole devisee and executrix of 
said decedent, to Mary A. Stewart and release of dower, , dated Dee. 
29, 1866. 

(Paper rec'd in evidence and marked “ Ex. 14 of Whittemore’s 
Deposition, Sept. 19, 1883, G. E. B., sp. ex’r.”) 

(Paper purports to have been recorded in Monroe Co. clerk’s oflice 
April 16, 1857.) 

Complainant’s counsel produces and offers in evidence 2 deeds 
from Nelson P. Stewart to Joseph Farley of lands in the State of 
Iowa, each Dated March 27, 1861, and filed for record; one on May 
22, 1862, and recorded on that date; the other filed for record 
June 2, 1862, and recorded on that day in Polk Co. clerk’s office, lowa ; 
the former filed and recorded in Warren Co., Iowa. 

(Warren Co. deed rec’d and marked “ Ex. 15 of Whittemore’s 
Deposition, Sept. 19, 1883, Sp. Ex’r J. E. B.” Polk Co. deed received 
and marked “ Ex. 16 of Whittemore’s deposition, Sept. 19, 1883, J. 

E. B., sp. ex’r.”) 
251 Complainant’s counsel produces and offers in evidence a 
deed from same to same, of same date, of land in Jasper Co., 
Iowa, recorded June 17, 1862. 


Cc 
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(Deed received and marked “ Ex. 17 of Whittemore’s Deposition, 
Sepi. 19, 1855, J. Ee De sp. ex’r.’’) 

Also 3 deeds from Joseph Farley and wife to Oliver M. Benedict 
of same lands as above, each er Dee. 21, 1861; deed of lands in 
Warren Co., recorded May 22, 1862 (m: irked | ‘Ex. 18,” &e.), and 
deed of lands in Polk Co., recorded June 2, 1862 (marked Ex. 19, 
XC. ). 

Deed of lands in Jasper Co., recorded June 17, 1862 (marked Ex. 
20, WC. ). 


I knew the value of the lands deseribed in these deeds pretty well ; 
knew the value at the time of these deeds and prior to that. 
(). State what was your means of knowledge of the value of these 


‘ 


lands, 
A. I was one of the original organizers o! - » Des Moines Navi- 
gation & R. R. Co.,of which Mr. Stewart, Li fiel 1, and others were 


members and organizers, and these were poll comprising part of a 
land grant to that corporation, and by that corporation granted to 
Mr. Stewart by deeds which I now hold in my hand. At the time 
of the organization of that corporation or soon after I went with 
these parties and others to Iowa and examined the lands. It was a 
very fertile and rich tract of land. 
(). State the value of the lands described in these deeds at the 
time of the date of these deeds, in 1861. 

Objected to by defendants’ counsel on the ground that witness Is 
not shown competent to testify as to the value of the lands, and that 
the evidence is incompetent and irrelevant. 


252 A. I should say, from what I saw and heard of the lands, 
that they were worth at the time of the deed to Farley at 
least $5.00 an acre. 

Witness produces and offers in evidence the deeds from the Des 
Moines Navigation & ~ R. Co. to Nelson P. Stewart, three deeds, 
each dated Aug. 1, 1859, of the above lands: 

Warren Co., Se May 2? 1862 (marked Ex. 21, c.). 

Polk Co. deed, recorded June 1, 1862 (marked Ex, 22,  Se.). 

Jasper Co. deed, recorded June 17, 1862 (marked Ex. 23, &c.). 


I will state further that I received the last 9 exhibits from John 
H. Martindale in his lifetime. He is now deceased, as I learn. At 
the time he gave them into my possession he made a deposition in 
which he stated the value of the lands. 

(). What was his statement? 

I have the stenographer’s transcript of that deposition. The 
deposition is not on file. | heard him testify, and I state from ree- 
ollection what he said. 

(). State what he said in reference to the value of this property. 

(Objected to by def’ ts’ counsel as nol the be st evidence and is in- 
competent, and th: at the deposition should be produced. ) 


A. He stated that the value was from $3.00 to $10.00 an acre for 
that which he had received the title to from Mr. Benedict; that he 
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had sold portions of it at $10.00 an aere. I refer to the transcript 
of a deposition which Iam ready to produce at the hearing 
253 fora more particular statement of his testimony. The dep- 
osition was taken in the case of “ Whittemore against Scran- 
tom.” 

Witness produces deed from Nelson P. Stewart and to Oliver M. 
Benedict and John H. Martindale of the property spoken of in 
bill of complaint as the Cornwall farm, dated May 22, 1860, and 
recorded June 1, 1860,in Monroe Co., and offers same in evidence. 

(Deed received and marked Ex. 24, &c.) 

Counsel for complainants also offer in evidence deed from Bene- 
dict and Martindale to Mason Cole, dated May 6, 1861, recorded 
same day in Monroe Co., of same property as last above. 

(Deed received and marked Ex. 25, &c.) 

Counsel for complainants produces bill of sale from Nelson P. 
Stewart to Benedict & Martindale, of 250 bonds of the Port Huron 
& Milwaukee Railway Co., dated at Rochester, Sept. 5, 1860. 

That is in the handwriting of Nelson P. Stewart and is signed by 
him. 

Paper offered in evidence by complainant’s counsel. 

Objected to by def’ts’ counsel as incompetent and irrelevant. 

(Paper received and marked Ex. 26, &c.) 


I found a large number of these bonds in the possession of O. M. 
Benedict, Jr., executor or administrator of O. M. Benedict, deceased. 
He found them among the papers of O. M. Benedict, deceased. I 
was with him when he found them, on March 5, 1880. I made a 
memorandum of the numbers of the bonds at that time, which | 
compared with Ex. 26, just introduced,and the numbers compared. 


(Paper produced and attached by sp. examiner to Ex. 26.) 


254 I now read from Exhibit 10 herein, the diary of Mr. Ben- 
edict for 1861, the following entry in his handwriting : 


“Marcu 257n, 1861. 


“Agreed to take the Port Huron bonds and notes at $50 abso- 
lutely . 

Witness produces and offers in evidence exemplified copy of 
judgment-roll and record of judgment of the circuit court for the 
Co. of Shiawassee, Mich., in an action wherein Oliver M. Benedict 
& John H. Martindale are plaintiffs and the Port Huron & Mil- 
waukee Railway Co. was defendant, which judgment was recorded 
May 8, 1861, upon a declaration filed Dee. 8, 1860, which appears 
to have been served on the officers of the corporation on the same 
day, upon 3 promissory notes of $25,000 each, dated Detroit, Aug. 
13, 1860, sample copy of which is as follows: 


“ $25,000. Derrort, August 13th, 1860. 
“One day after date the Port Huron & Milwaukee Railway Co. 
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promises to pay to the order of Nelson P. Stewart, Esq., at their 
office, twenty-five thousand dollars, value received. 
“H. H. BROWN, President. 
“FRED. HARRIS, Seeretary.” 


Endorsed across the back: “ N. P. Stewart.” 


The judgment was for damages, $78,835.40. 

Tax costs, $15.50. 

(Paper received and marked Ex. 27, &c.) 

The foregoing statement is made from said exhibit, and exhibit 
to be produced and referred to by either party on the hearing. 


At 6.30 p. m. recess was taken until 7.30 p. m. 


255 At 7.30 p. m. the taking of Mr. Whittemore’s testimony 
was continued as follows: | 

Counsel for the complainante produces and offer in evidence deed 
to Oliver M. Benedict from Stewart and wife, dated Sept. 6, 1860, 
recorded Sept. 24, 1860, in Monroe Co., of the Congress Hall barn 
property, acknowledged Sept. 15, 1860,in Michigan, before Charles 
L.. Dibble, notary public, and certificate of Dibble’s being notary, 
dated Sept. 19, 1860. 

Consideration of $1.00 (deed received in evidence and marked 
“ Ex. 28,” &c.) 

This deed (Ex. 28) is filled up in Mr. Benedict’s handwriting. 

Complainant’s counsel produces and offers in evidence exemplified 
copy of judgment for foreclosure in an action between Daniel W. 
Powers et al. and Nelson P. Stewart-et a/. in supreme court, Monroe 
Co., foreclosure of mortgage on Congress Hall barn property. 

Judgment granted March 2, 1860; filed Mareh 3, 1860. 

(Paper received and marked “ Ex. 29,” &c.) 

Also referee’s report of sale under above decree showing sale of 
Congress Hall barn property on Jan. 12, 1861, to Daniel W. Powers, 
for $70.00, reporting deficiency of $1,458.25; report dated Jan. 12, 
1861, and filed same day in Monroe Co. 

(Paper ree’d and marked “ Ex. 30,” &c.) 

Also certified copy of assignment by the Rochester Savings Bank 
to Daniel W. Powers of mortgage for $1,500, executed on the Con- 
gress Hall barn property by Daniel T. Walbridge and wife to Roch- 
ester Savings Bank ; assignment dated Sept. 22, 1860 ; consideration, 

$1,500 and interest from first of July last. 
256 (Paper received and marked “ Ex. 31," &e.) 
Also certified copy deed Daniel W. Powers and wife to 
John Craig of ( ‘ongress Hall barn property, dated Nov. 15, 1S61, and 
acknowledged Nov. 18, 1861; consideration, $5,216.57. 

(Paper received and marked “ Ex. 32,” &e.) 
of March 7, 1860, an entry in Benedict’s handwriting on the right- 
hand page, these words: 

“ Savings B’k—int., ins., cost, and $128.88.” 


[ read from Benedict's diary of 1859 and 1860 (Iex. 9), under date 
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From the same book, under date of Sept. 15, 1860, the following 
entry : 


“ 15, deposited Stewart draft ..---- Sis sai estat hs tines Qe 

* Pow. 

TE OIE ROIS BNE DO. ict ridin sic main gianna 96 62 
TE nies initlinhepeinih ancpibibintieetnimidiie iiiii:: a 


Under date of Oct. 19, 1860: 


“ Deposited with Powers draft on Dr. Johnson, at 16 Fr., 


alla iii isiees Agieliahhimmiin ONG Bi S386 05 
I diss sapiens dmsisinidinils oomatiamiainls 120 14 
Se ar PING sicliiieilcttn parmesan staelviapiiasiaips ellen 49 81” 


Complainant’s counsel produces and offers in evidence a deed of 
Nelson P. Stewart and wife to Oliver M. Benedict, dated Oct. 18, 
1860, for 33 feet on Washington St.,in the city of Rochester; ac- 
knowledged Oct, 18, 1860, and not recorded. 

(Paper. received and marked “ Ex. 33,” &c.) 

Also certified copy judgment-roll in supreme court, Monroe Co., 
in an action by Wm. M. Burr et al., trustees of the Madison Co. 
Bank against Nelson P. Stewart; judgment for $2,675.24; filed 
Oct. 26, 1859. 

(Paper received and marked “ Ex. 34,” &c.) 
257 Also certified copy certificate of sale by sheriff of Monroe 
Co. on execution on above judgment of the Irondequoit prop- 
erty and the Washington St. property, dated Dec. 17, 1860, to Ben- 
jamin R. Wendell, trustee, &c., for $3,325.00, total amount. 

(Paper received and marked Ex. 35, &c.) 

Also certified copy certificate of sale by sheriff of Monroe Co. on 
execution on same judgment of the Congress Hal! property to John 
Craig for $500, dated Dec. 17, 1860. 

(Paper received and marked Ex. 36, &c.) 

Also certified copy deed sheriff Monroe Co. to Daniel W. Powers 
of Washington street property and Irondequoit property, sold on 
above judgment, dated March 21, 1862, acknowledged March 25, 
1862, and recorded same day in Monroe Co. 

(Paper received and marked Ex. 37, &c.) 

Also certified copy deed of sheriff of Monroe Co. to Daniel W. 
Powers of the Congress Hall property, sold on above judgment, dated 
March 21, 1862, acknowledged March 25, 1862, and recorded same 
day in Monroe county. 

(Paper received and marked Ex. 38, &c.) 

Also, from the Ten Eyck record, assignment from D. W. Powers to 
O. M. Benedict, dated April 10, 1860, and reassignment from O. M. 
Benedict to D. W. Powers, dated March 17, 1862, of the judgment in 
favor of Daniel W. Powers egainst Nelson P. Stewart for $1,481.78 
and the affidavit of redemption annexed thereto. 


I will state that the original of that paper was put in evidence on 
the Ten Eyck trial, and it was executed by the parties thereto as 


* 
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oat 


ee Ren - — 


* 
5 ie miata eth | 


GEORGE K. JOHNSON VS. DANIEL W. POWERS ETAL. &€c. 159 


appeared under their hands and acknowledged, as the copy 
258 now produced purports. Thesame is copied in the Ten Eyck 
record, at pages 106, 107, 108, and 109, Exhibit G. 

(Paper received and marked Ex. 39, &c.) 

Complainant’s counsel produces and offers in evidence certified 
copy of quitelaim deed from Daniel W. Powers and wife to John 
Craig and Oliver M. Benedict of the Washington street property, 
dated March 24, 1862, acknowledged March 24, 1862, acknowledged 
March 25, 1862, and recorded May 2, 1864; consideration, $1,800. 

(Paper received and marked Ex. 40, &c.) 

Also certified copy warranty deed Daniel W. Powers to Mortimer 
I’, Reynolds of the Irondequoit farm, dated April 24, 1863, and re- 
corded May 14, 1868; consideration, $4,725.00. 

(Paper received and marked Ex. il, &c.) 

Also quitelaim deed Nelson P. Stewart to Daniel W. Powers, not 
acknowledged, of the [Irondequoit property, purporting to be exe- 
cuted by N. P. Stewart, dated May 27, 1862; consideration, $500. 


The body of this deed is in the handwriting of Oliver M. Bene- 
dict, and so is the blank acknowledgment. ‘This is the deed spoken 
of in the deposition of Mary A. Stewart in the case of Whittemore 
against Terry, which is heretofore stipulated to be read in this 
case. The signature, “ N. P. Stewart,’ has the character of his hand- 
writing. Its countenance is familiar to me. ‘The signature bears 
the marks of his paralytic condition, nevertheless. He had been 
stricken with paralysis at the time this paper was dated. He was 
stricken down Sept. 15, 1861, and never recovered from that stroke. 

This is marked Exhibit “P” by David H. Fox, the notary 
259 who took Mrs. Stewart’s deposition. I promised there to pro- 
duce it atthe hearing, and I now produce it accordingly. 


Objected to by def’ts’ counsel on the ground that the signature is 
not sufficiently proven to warrant the admission of the deed. 


(Paper received and marked “ Ex. 42,” &c.) 

Complainant’s counsel produces and offers in evidence certified 
copy of judgment-roll of Judgment and decree of foreclosure in su- 
preme court Monroe Co. in suit of John Craig against Nelson P. 
Stewart and wife. Decree made Dee. 15, 1862, and filed Dee. 16, 
1862. Decree of foreclosure of mortgage given by Stewart. to Craig 
as an indemnity against the liability in the Dehon appeal bond. It 
decrees foreclosure on the Irondequoit property alone. (Paper re- 
ceived and marked “ Ex. 43,” &e.) 

Also certified copy reference’s report of sale In pursuance of the 
foregoing decree. Report dated Jan. 31, 1863, and filed tne same 
day, showing sale of lrondequoit property to D. W. Powers for $230 
on Jan. 31, 1868. 

(Paper received and marked Ex. 44, etc.) 

Also two bundles of receipts of John Craig for Congress Hall rent 
and the avails of a mortgage on Congress Hall furniture. Said re- 
ceipts are 44 in number, and appear in full in the Ten Eyck record. 
These receipts are in two bundles—17 in one and 27 in the other. 


eee cateptsancmeattnieee 
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These receipts were produced in evidence in the Ten Eyck case in 
Jolin Craig’s presence, and were admitted to be his receipts, except 
those which were signed by Mr. Powers for him, as the receipts 
show. 


260 Objected to by defendants’ counsel as to all receipts dated 

subsequent to Craig’s purchase of Congress Hall property 
under the Madison Co. Bank judgment on the ground that they are 
incompetent, irrelevant, and take the same objection to all of the re- 
cel pts. 


(Paper received and marked Ex. 45, &c.) 

Stipulated and agreed by and between counsel that the signatures 
in Ex. 45 are admitted for the present, subject to defendants’ right 
to question them upon examination thereof should they not be sat- 
isfied of their genuineness. 

(Paper shown witness.) 


The paper shown here is in the handwriting of Oliver M. Bene- 
li 
dict. 


Complainant's counsel produces and offers in evidence receipt 
signed by Benedict & Martindale, dated May 3, 1861. 
(Paper received and marked Ex. 46, &c.) 


That was given in evidence in the Ten Eyck case, was presented 
to Mr. Benedict as a witness,and ne was asked in relation toit. It 
appears on page 100 of the Ten Eyck record. 


(Paper shown witness.) 


The paper now shown me is, the body of it, in the handwriting 
of Oliver M. Benedict, Sr. The signature of N. P. Stewart, I think, 
is in the handwriting of Stewart after he was stricken with paralysis. 
It is dated Detroit, Dec. 14, 1861. 


(Paper produced and offered in evidence by complainant’s coun- 
sel.) 

Objected to by defendants’ counsel on the ground that the signa- 
ture is not sufficiently proven and that the paper is incompetent. 


(Paper received and marked Ex. 47, &c.) 


261 I found that paper, in searching with Oliver M. Benedict, 
Jr., among his father’s papers, April, 1880, at the same time 

that I got these diaries. He delivered it tometo be used in my suit 

then pending for the recovery of Congress Hall in ejectment. — 

I read now from the diary received on that occasion, which has 
already been read from and which is in evidence as Exhibit 10 
herein, the following entries, in Mr. Benedict’s handwriting, under 
date of Dee. 13, 1861: 

“ Left for Detroit. 

* Fare, $8.50. 

“14. Breakfast, 50. 

“15. Attended Hogarth church; text, Mark, 10 ch., 15th v.” 
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On turning over the leaf, on the right-hand page of the same book, 
I offer the following in Benedict’s handwriting: 

“17. J. W. Hooker, $25.00. 

“18. T. Hastings, $2.00.” 

Dr. Hogarth’s church was at that time in Detroit, on Jefferson 
4 avenue, near Mr. Stewart’s residence. 


Complainants counsel produces and offers in evidence certified 
copy qguitclaim deed, Daniel W. Powers and wife to John Craig, of 
the Congress Hall property, dated May 9, 1864; acknowledged same 
day and recorded Feb. 9, 1867, in Monroe Co.; consideration, 
$1,753.55. 


(Paper received and marked “ Ex. 48,” &c.) 


Q. Did you have any conversation with Mr. Powers in reference 
to that deed and the consideration for the same? And, if so, state 
when and where, and give the conversation. 


Objected to by def’ts’ counsel. 

262 A. I did have conversation with him at his banking office, 

in Rochester, a short time after the final decision in the Ten 
lyck — in the court of appeals,in which he stated to me that the con- 
sideration of that deed was the payment to him of his deficiency 
judgment on the Congress Hall barn mortgage foreclosure. I sug- 
gested to him that there was a slight discrepancy, some $25.00 or so, 
between the amount of that deficiency judgment aud interest up to 
the time of the deed to Craig. He said that nevertheless that was 
the consideration of that conveyaice, but did not explain how that 
discrepancy occurred. 

Compl’t’s counsel produces and offers in evidence minutes of the 
trial in the suit of John Craig vs. Litchfield ef al. on the Litchfield 
indemnity bond, kept by Mr. Truesdale and Mr. Hastings, before 
Hon. A. Gardiner, referee. 

In regard to that paper, it is the paper which Mr. Truesdale spoke 
; of in his deposition in the Whittemore vs. Scrantom ejectment suit, 
which deposition has been stipulated into the present suit. It was 
received and marked by the examiner as an exhibit. I then prom- 
ised to produce it at this trial, and now produce it here to accom- 
pany Mr. Truesdale’s deposition in this suit. 
(Paper received and marked Ex. 49, &e.) - 
_ Compl’t’s counsel produces and offers in evidence copy minutes of | 
trial in same suitas above, taken by Oscar Craig, before Gardiner, as 
referee, on Nov. 6, 1863. 

(This paper shown witness.) 
ov 
_ 


This is a copy of the minutes of Oscar Craig upon that trial, 

263 made by Judge Selden, which is referred to in the deposition 
of Osear Craig in the Whittemore-Scrantom ejectment suit, | 

and agreed to be read in evidence in this case as if taken herein. 
Judge Selden borrowed Oscar Craig’s minutes of that trial for use 
in the Ten Eyck suit, and he made this copy of those minutes, 
21—147 
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which before the trial of that suit I compared with him with the 
original and found it to be a correct copy. I did not know the 
handwriting of Oscar Craig at that time, but I do know that the 
original with which this was compared and which was used upon 
that Ten Eyck trial as the minutes taken by Oscar Craig on that 
trial was all in the handwriting of one person, and [am very cer- 
tain that there was not a scratch of the pen of Mr. Benedict’s hand- 
writing on the paper. If there had been it would most assuredly 
have attracted my attention. 


(Paper marked Ex. 50, &c., for identification by examiner.) 

Compl’t’s counsel produces and offers in evidence the minutes of 
trial in the above suit taken by Hon. Addison Gardiner, referee 
therein. Def’ts’ counsel admits that said minutes are in the hand- 
writing of said Gardiner. 

(Paper received and marked Ex. 51, &c.) 

Also from the Ten Eyck record the pleadings and proofs given in 
the Ten Eyck case. 


These are copied correetly from that record into the bill of com- 
plaint in this case. The testimony given in the Ten Eyck case I 
heard delivered. It was taken down stenographically and tran- 
scribed as appears in the copies thereof given in this bill of com- 
plaint. 

Q. I call your attention to page 69 of the bill of complaint. 
264 State whether or not there isan error in transcribing the 
testimony of Mr. Powers, as appears on such page; and, if 

so, What was the error. 


Objected to by def’ts’ counsel as not the bestevidence. The orig- 
inal evidence compared with this is the best evidence. 


A. In the 30th line from the top of page 69 the stenographer 
made a mistake in transcribing the word “ judgment” in place of 
the word “money.” The question put by Judge Selden was: 
“From whom did you get the ‘money’ to pay it?” It is tran- 
scribed: “ From whom did you get the judgment to pay it?” On 
page 72, on the second line from the top of the page, the question, 
“Did Mr. Benedict give you the judgment?” was asked by the 
court. Mr. Powers answered, “ He assigned me the judgment.” 
The court then asked, “ Without any consideration?” Mr. Powers 
then answered: “I paid him nothing for it.” 

At 10.15 o'clock p.m. further proceedings herein were, by consent 
of parties, by me duly adjourned until Sept. 20, 1883, at 10 o’clock 
a. m., at the same place as heretofore noticed. 

Dated Utica, N. Y., September 19, 1883. 

JOHN E. BRANDIGEER, 


Special Examiner. 
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265 United States Circuit Court, Northern District of New York.° 


GEORGE K. Jounson, Complainant, 
vs. In Equity. 
DanreL W. Powers et al., Defendants. 


Testimony taken under the 67th rule in equity, as amended, for 
final hearing herein, at the office of Hon. C. M. Dennison, No. 81 
Genesee — Utica, N. Y., at 10.30 a. m. of September 20, 1880, be- 
fore John E. Brandigee, special examiner. 


Met pursuant to adjournment. 
Appearances: Same as at last hearing. 


Examination of JoserpH P. WHITTEMORE continued: 


Complainant’s counsel offers in evidence deed Henry K. Sanger, 
by executor, to Henry Ten Eyck, of the Congress Hall property, 
dated Jan. 3, 1867, recorded Apr. 16, 1867. Said deed, read from 
Ten Eyck record, pages 85-88, stipulated that the Ten Eyck record 
of said deed may be used on the hearing with the same effect as if 
the orignal deed were produced. 

(Record received as Exhibit 52.) 

Also from the same record, at page 155, agreement from Nelson 
P. Stewart to John Craig, dated April 24, 1850, agreeing that unless 
Stewart should pay the amount of $1,000 and interest to John Craig, 

otherwise said Craig should retain that amount from the rents 
266 which he should receive from Congress Hall, said $1,000 to 

be paid in consideration for Craig’s signing the appeal bond 
to supreme court and court of appeals in the Dehon suit. 


That paper was produced on the trial of the Ten Eyck suit and 
put in evidence. The signature of N. P. Stewart to that paper was 
. his genuine signature. That paper has never been in my posses- 
vy sion since that trial, and my recollection is that 1t was produced by 
the defendant Craig on that trial and retained by his counsel. 


Objected to by defendants’ counsel on the ground that the paper 
offered is not proven to be a correct copy, said objection to be with- 
drawn if, on comparison with original, it proves to be a correct copy, 
and if such is the ease the record may then be used with the same 
effect as the original, subject to above conditions. 

(Paper received as Ex. 55.) 

Upon examination by Mr. Bentiey, Mr. Wuttrremor: testified as 
follows: 

1 Q. Did Nelson P. Stewart reside continuously in Detroit for the 


A. I found him residing there in 1854, when I went to the State. 
He resided there continuously from that time till the time of bis 


death. 
2Q. Do you know from your personal knowledge of his having 


~ 
* 
al period of 12 or 13 years prior to his death ? 
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the transaction in reference to railroad building and steamboat spec- 
ulations mentioned in your deposition or from hearsay ? 
A. I have personal knowledge of all that I have there stated. 
3 Q. Were you personally connected with the suit brought 
267 by Stewart’s administrator to reach property claimed to have 
been fraudulently transferred by Stewart, referred to in your 
direct testimony ? 
A. I was; to reach property in Michigan. That suit was not 


commenced in Michigan, but in the State of N. Y., in the court of 


bankruptey, in the city of New York. 

4Q. What was your connection with that suit? 

A. I was assistant counsel with Judge Selden, of Rochester. The- 
odore Bacon was the solicitor. 

5 Q. Who was plaintiff in that suit? 

A. The present plaintiff in this suit, suing as administrator. 

6 —. When was that suit begua and where is the record of it? 

A. It was begun in the summer of 1874. The record is in the 
district court In bankruptcy of the northern district of New York, 
in equity. 

7 Q. What knowledge have you that there was nothing else but 
the property sought to be reached in that suit from which the 
administrator of Stewart could realize anything to pay Stewart’s 
debts ? 

A. I have the knowledge that I acquired as a creditor of Mr. 
Stewart to the amount of some twenty-odd thousand dollars at the 
time of his death and before, by diligent search, inquiry, and in- 
vestigation, finding and knowing that his property was exhausted 
by sales, mortgages, and executions. I knew the condition of his 
property for some years prior to his death; knew what he had and 
knew that it was all exhausted. 

Q. Did you not know then and prior to the beginning of that 
suit of the several transactions between Stewart, Craig, Powers, 
Farley, Benedict, & Martindale alleged in the pl’ff’s bill of com- 

plaint? 
268 A. I knew nothing of those transactions. I had general 
knowledge that Mr. Benedict had the matters of the property 
of Stewart in Rochester in charge, and I knew that that property 
in Rochester and vicinity had been exhausted by incumbrances. 
That was the condition of my knowledge at the time of the suit for 
the property in Michigan and for some time thereafter. 

Q. When was the suit of Ten Eyck against Craig tried ? 

A. The trial commenced on the 14th day of June, I think, 1871, 
and the trial occupied some 3 or 4 days. It was not decided by the 
trial judge until some 2 years, I think, afterwards. 

(. Was it decided before the filing of the complaint in the suit 
brought in the court of bankruptcy by Stewart’s administrator, above 
referred to? 

A. Not until some 4 or 5 years afterwards—I think 5 or 6 years 
afterwards. 

Q. You say the suit, in bankruptcy court by Stewart’s adminis- 


WV 
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trator was commenced in 1874? In what year do you say the suit 
of Ten Eyck against Craig was decided by the trial judge? 

A. I think it was in 1873. 

Q. Then how do you say that the Ten Eyck suit was decided 
some 5 or 6 years after the suit by Johnson, as administrator of Stew- 
art in bankruptcy, was before’ 

A. That was a mistake of mine. I got the sixties and seventies 
confounded. 

Q. You were present and heard the testimony given in the Ten 
I’yek case on the trial, were familiar with that suit from the begin- 

hing, were you not? 
269 A. I was. 

. Did you consult with George K. Johnson, the present 
complainant, in reference to the bringing of the suit brought by 
him as administrator in district court for the southern dist. of N. Y.? 

Objected to by compl’t’s solicitor as privileged. 

A. I did. 

@. At what date did consultation between you and him in refer- 


ence to that matter begin ? 
A. He asked me about that property-—— 


Objected to by def’ts’ solicitor as not responsive. 


(Question repeated by examiner.) 

A. (Continued.) Soon after his return from the war, in 1865, and 
desired me to make investigations as to how Litelifield had aequired 
title to it, he being then in possession, claiming title. I did not 
make the investigation then. Subsequently, as the Dr. happened in 
Detroit from Grand Rapids at different times, he called my attention 
to the matter. That went on till the spring of ’74 without my giv- 
ing the matter particular attention. In that spring I did give the 
matter particular attention and advised his getting the appointment 
aus administrator and testing that title of Litchfield on the basis of 
the facts that my investigation had attained knowledge of, and he 
proceeded accordingly. 


Defendants’ counsel made objection in due time to the answer 
as not responsive and to the statement as volunteered. 


Q. You were the attorney who had personal charge of the suit 

brought in the cireuit court, northern district of New York, by 

Walker and yourself against the present defendants in this 

270 ~action, and worked up tlhe case and collected the evidence 
therein, were you not? 

A. I was not the attorney in that case. Mr. Theodore Bacon was 


the attorney. I acted as ‘counsel for the plaintiffs in that case 
in connection with Judge Selden, and I had the evidence on hand 
which had been collected in the progress of the Ten Eyck case; but 
in that case no evidence was ever given. 

Q. When was the bill filed in that case? 

A. My present recollection is that it was filed in September, 1876. 

Q. You were the plaintiff in the suit brought in the United States 
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circuit court for the northern district of New York against Scrantom 
to recover possession of the Congress Hall property, so-called ? 

A. I was. 

Q. And worked up the evidence in that case, and then knew all the 
facts to which you have testified here, did you not? 

A. At the time that case went to trial, I think in 1880, June, 1880, 
at the Canandaigua circuit I think it was, I had knowledge of all 
the facts to which I have here testified, and I attended the taking of 
the depositions of the other witnesses which have been stipulated into 
this case, and of one other witness prior to the time at which that 
case was brought on for trial, in 1880. 

@. You are counsel with the plaintiff’s solicitor in this cause now 
on trial, are you not? 

A. Yes, sir; I advise them and give them the benefit of all I 
know about it, either of law or fact. 

Q. Have you any personal knowledge that O. M. Benedict, 

271 deceased, was ever a confidential adviser of Nelson P. Stew- 

art, deceased, or is what you have testified in that behalf an 

inference derived from what others have told you and papers you 
have seen ? 

A. The knowledge I have [ consider personal knowledge. 

Objected to by defendants’ counsel as not responsive. 


(Question repeated by examiner.) 

A. (Continued.) That knowledge is derived from Mr. Stewart him- 
self in connection with business where I acted as his adviser and 
wherein he spoke of Mr. Benedict, and in respect to which he com- 
municated with Mr. Benedict by letter, and stated to me the opinion 
and advice of Benedict in response, or where he stated to me the 
advice of Benedict which he had received by personal communica- 
tion with him and announced to me the results, and from Mr. Stew- 
art’s frequently speaking of Mr. Benedict in relation to business 
which was in fiert at the time. 

Q. I show you Ex. 5 of this deposition. State whether the several 
papers of that ex. were fastened together in any way when you pro- 
duced them on‘this hearing. 

A. I think they were not. They were presented to the examiner 
by me in the condition in which [ received them froin the clerk of 
the court, who certified them. I never noticed that the papers con- 
stituting the record were not fastened together until after I had 
presented the documents in proof. They were then pinned together 
by the examiner. They consisted, when presented to the exam- 
iner, of 5 separate sheets folded together and making one 

record. 
272 Q. You have read extracts here from two pocket diaries, 
which diaries have been marked Exhibits 9,10. Have you 
read all the entries which you found in these diaries relating toany 
matters between O. M. Benedict and Nelson P. Stewart or purport- 
ing to relate to such matters? 
A. I have not read them all in evidence. 
Q. I call your attention to the extract which you read from Ex. 


~ 
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10, under date of June 5, 1861. Did you read the whole of that 
entry? If not, give the rest of it. 

A. I will say in reference to that I presented the entry to the 
examiner, and supposed he took all of it. I see from his minutes 
that he omitted the following words, which seem to be connected 
with that entry: “ For his note of May 6.” 

Q. Are you familiar with the handwriting of the complainant, 
Geo. Kk. Johnson, and have you frequently seen him write? 

A. Lam and have. 

Q. I show you Ex. 28, being quitclaim deed from Nelson P. 
Stewart and wife to O. M. Benedict, dated Sept. 6, 1860, purporting 
to convey lands in Rochester. Is that the genuine signature of 
said Johnson affixed to that instrument as witness ? 

A. It is. 

Q. I show you Exhibit 9 of this deposition, being Exhibit O. M. 
Benedict's Diary, and call your attention to the entry under the 
printed date, Thursday, July 19, and in particular to what is there 
entered in writing under date of “ March 7.” State whether you 
offered in evidence on your direct examination all that there appears 
under date of “ March 7;” and, if not all, state what part you did 

offer. 
275 A. I did not offer it all in evidence that appears under that 
date; I only offered that which pertained 


Objected to by defendants’ counsel as incompetent, irresponsive, 
and witness cannot put his construction on this evidence. 


A. (Continued.) The entry which showed payment of the savings 
bank interest, insurance, and costs at that date. I will give the 
other entries if it is desired. 

(). Is that your answer to the question ? 

A. That is my answer to the question. 

Q. I show you Exhibit 33 of this deposition, being an unrecorded 
deed from Nelson P. Stewart and wife to Oliver M. Benedict of 33 
feet on Washington street, dated October 18, 1860. When did you 
get that paper and where? 

A. This paper was handed me among the papers of Oliver M. 
Benedict in 1880 by the son of the deceased Benedict on the occasion 
when he delivered to me the other papers, which I have produced 
and spoken of before. 

(). I show you Exhibit 1? of this deposition. When and where did 
you first see that? 

A. I think that was received from Mrs. Stewart at or about the 
time of her examination in the Whittemore against Terry case. 

Defendants’ counsel objects to answer as not responsive, and asks 
that question be repeated. 

(Question repeated by examiner.) 

A. I can’t give the date from recollection, and only fix it by ref- 
erence to that deposition, which is stipulated into the present case 
and will show the date thereof. | 
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274 Q. You mean to be understood that you first saw that paper 
on the day when that deposition was taken and at the place 
where said deposition was taken ? 

A. No; I think Mrs. Stewart delivered it to meashort time prior 
to that, and at Detroit. My impression now is that I got it from Mr. 
Ashley Pond, of Detroit, to whom she had delivered it. 

Q. Who was Mr. Pond, and what was his business? 

A. He is a prominent lawyer in Detroit, and was then Mrs. Stew- 
art’s counsel in some matters relating to Stewart’s estate. 

Q. On your direct examination did you give all the conversation 
that occurred between you and Daniel W. Powers at his banking 
office on the occasion referred to in your testimony ” 

A. I think I gave the whole substance of it upon that point of the 
consideration of lis deed to Craig. 

Q. Where are the original minutes kept by Oscar Craig on the 
trial, referred to by you in your direct examination ? 

A. They were left with the counsel for the defendant Craig in 
that suit, to whom they belonged, and I do not recollect of having 
seen them since. 

On re-direct examination by Mr. KERNAN the witness testified as 
follows : 

Q. State whether or not, at the time when you received the paper 
from the son of Benedict, deceased, as you have stated, search was 
made among the papers of deceased for letters written by Stewart 
and his wife to Benedict, deceased. 

A. Yes, sir; thorough search was made by Mr. Benedict, Jr., and 

myself for those letters among all the papers which he then 
275 hadon hand. These letters were not found nor any of them. 
He said to me at that time 


To what “ he said” defendants’ counsel objects on the ground that 
it is incompetent and hearsay. 


A. (Continued.) That he had burned all the correspondence and 
other papers than those which he there had on hand. 

Q. Did you communicate to Dr. Johnson, the complainant in this 
action, the information you derived in the Ten Eyek case? 

Defendants’ counsel objects to the form of the question ; also that 
it is incompetent and immaterial. 

A. I did not; only the fact that there was a suit pending. This was 
all that he knew about that from me. 

Q. Do you desire to make any explanation of your answer to 
question § on this cross-exumination ? And, ifso, make such explana- 
tion. 

A. Yes; I madea mistake in that answer. I had in my mind 
my knowledge that I had at the time of Dr. Johnson’s return from 
the war, in 1865. In answering that question I spoke with reference 
to the knowledge at that time, instead of at the time when the suit 
was commenced, to reach property in Michigan. At the time when 
the last-named suit was commenced I had all the knowledge that I 
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acquired in the Ten Eyck suit up to the time of its final decision. 
[ did believe then that my claims upon the property in Rochester 
would exhaust that property on previous lines to any that could be 
acquired by general creditors if I should litigate further in that 
regard. I was contemplating litigation further, in connection with 

Litchfield’s assignee, respecting the Rochester property ; but, 
276 instead of his joining me, he assigned me his claims for con- 

siderations which were satisfactory between ourselves, and I 
proceeded on my own hook. 


Recross-examination by Mr. BentTLey : 


Q. You did talk with the compl’t herein about the Ten Eyck case 
soon after his return, in 1865? 

A. Not soon after. The suit was not commenced unti! about 2 
years after his return. I did not talk with him about the suit fur- 
ther 


(). Objected to by def’ts counsel as not responsive. 


A. (Continued.) Than to let him know that I was litigating with 
Craig in connection with Litchfield, questioning Craig’s title to that 
property, and that we were seeking to redeem it from Craig’s incum- 
brances. I occasionally saw the Dr. when he came to Detroit. His 
wife was a cousin of mine, and our relations were intimate and 
friendly. I gave him the information, as | would any friend who 
feels an interest in my welfare. 


Def’ts’ counsel objects to all of above answer as not responsive to 
the question. 


Q. When did you first learn that the compl’t herein was a gen- 
eral creditor of Nelson P. Stewart ? 

A. I knew that as early as 1859, in a general way. 

(). Did you know that he was such at the time the Ten Eyck suit 
was brought? 

A. Nothing more but that I knew that he had been charged as 
an endorser on a good deal of Stewart’s paper. I knew that ina 
general way. 

Q. What was your relationship to Stewart? 

A. He married my cousin for his first wife, and his two daugh- 
ters, Dr. Johnson’s and Dr. McConnell’s wife, were my second 

cousins. 
277 Q. Dr. Johnson and his wife were frequent visitors in your 
family from the time of his marriage down, were they not? 

A. Not frequent visitors. When they were married I lived in the 
State of N. Y. Mrs. Johnson was in my home once there, and per- 
haps once or twice a year after the Dr. moved to Grand Rapids they 
would call at my house in Detroit, except while the Dr. and his wife 
were away at the war. 

Stipulated by and between the counsel before the taking of the 
foregoing testimony that the same should be taken subject to ob- 
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jections to be raised when the same is offered to all and every part 
thereof as to competency and materality. 


J. P. WHITTEMORE. 


Subscribed and affirmed before me this Sept. 20, 1883. 
JOHN E. BRANDIGEE, 


Special Examiner. 


275 “ Exurpit 1” or WHiIttTeMorRe’s DEposITION. 


To the Hon. H. Wilkinson, judge of probate for the county of 

Wayne, in the State of Michigan : : 

The petition of George K. Johnson, of Grand Rapids, in the State 
of Michigan, who is of the age of twenty-one years and upwards, 
respectfully shows that Nelson P. Stewart, late of the city of Detroit, 
in the county of Wayne and said State of Michigan, departed this 
life in said city of Detroit, county and State last aforesaid, on the 
J1th day of May, A. D. 1863, leaving, as your petitioner is informed 
and believes, no last will and testament. 

That deceased was at and immediately preceding his death an in- 
habitant of said last-named city, county, and State, and that at the 
time of his death he was possessed of considerable property, both 
real and personal, situated in the county of Wayne and elsewhere 
in the said State of Michigan, and that said deceased had rights 
and choses ip action and equitable interests, as your petitioner is 
informed and believes, but the amount and value of the real and 
personal estate and choses in action and equitable interests of the 
said deceased at the time of his decease it is impossible to state from 
the fact that his estate was insolvent at the time of his decease and 
all his property incumbered to greater or less extent, and the same 
has been so disposed of by creditors and others that its value can 
only be determined by process of litigation. 

That your petitioner is a creditor of the said deceased to 

279 + anamountexceeding fifty thousand dollars,and as such cred- 

itor makes application to this honorable court for adminis- 
tration of the estate of said deceased. 

Your petitioner further shows that the only heirs of the said de- 
ceased are Helen W. McConnell, of Ludington; Adeline M. Johnson, 
of Grand Rapids, and Frederick 8. Stewart, of Pontiac, all in the 
State of Michigan,and Mary A. Stewart, widow of said deceased, re- 
siding in Pontiac aforesaid, and that said wylow and heirs are each 
of the age of twenty-one years and upwards. 

Your petitioner therefore prays that all persons interested in said 
estate may be duly cited as required by law and to this court may 
seem proper, and that administration of said estate may be granted 
your petitioner, and that such other order and proceedings may be 
had in the premises as are required by the statutes in such cases 
made and provided. 

Dated Detroit, March 23rd, 1874. 

: GEORGE K. JOHNSON. 


——— ee 
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STATE OF MICHIGAN, } a9: 
( ounty of Ke nt, } : 


On this 23rd day of March, A. D. 1874, personally appeared before 
me the petitioner named in the foregoing petition, who, being by 
me duly sworn, did depose and say that he has read the forego- 
ing petition by him subscribed and knows the contents thereof, and 
that the same was true of his own knowledge except the matters 
therein stated on information and belief, and as to those matters he 
believes it true. 

J. QUINTUS, 
Notary Public, Kent Co., Mich. 


280 Kiled Mareh 24, 1874. 
EDGAR O. DURFEE, Register. 


SPATE OF MICHIGAN, | 
County of Wayne, j 


P SS Ss . 


At a session of the probate court for the county of Wayne, held 
at the probate office, in the city of Detroit,on Thursday, the twenty- 
sixth day of March, in the year of our Lord one thousand eight 
hundred and seventy-four. 

Present: Hon. Albert H. Wilkinson, judge of probate. 


In the Matter of the Estate of Netson P. Stewart, Deceased. 


On reading and filing the petition of George K. Johnson, praying 
that administration of said estate may be granted to him, it is ordered 
that Monday, the twentieth day of April next, at ten o'clock in the 
forenoun, at said probate office, in the city of Detroit, be appointed 
for hearing said petition. 

And it is further ordered that a copy of this order be published 
three successive weeks previous to said day of hearing in the Detroit 
Advertiser and Tribune, a newspaper printed in said county of 
Wayne. 

; ALBERT H. WILKINSON, 
Judge of Probate. 


(A true copy.) 
EDGAR O. DURFEE, Register. 


STATE OF MICHIGAN, | 
County of Wayne, j 


_* 
vr . 


2381 Henry E. Baker, being duly sworn, deposes and says the 

annexed printed copy of a notice was taken from the Detroit 
Advertiser and ‘Tribune, a newspaper printed and circulated in said 
county, and the said notice was published in said newspaper on the 
twenty-seventh day of March and third and tenth days of April, 
A. D. 1874; that he is the chief clerk of the printers of said news- 
paper and knows well the facts stated herein. 


H. E. BAKER. 


172 GEORGE K. JOHNS@N VS. DANIEL W. POWERS ET AL, &¢. 
Subscribed and sworn to before me this 10th day of April, A. D. 


1874. 
L. KINNEY, 
Notary Public for said County. 
STaTE OF MICHIGAN, | 
County of Wayne, { 


| hs 


At a session of the probate court for the county of Wayne, holden 
at the probate office, in the city of Detroit, on 'T hursday, the twenty- 
sixth day of March, in the vear one thousand eight hundred and 
seventy-four. 

Present: Hon. Albert H. Wilkinson, judge of probate. 


In the Matter of the Estate of Netson P. Stewart, Deceased. 


On reading and filing the petition of George K. Johnson, praying 
that administration of said estate may be granted him— 
Thereupon it is ordered that Monday, the twentieth day of April, 


at ten o’clock in the forenoon, at the probate office, in the city of 


Detroit, be appointed for hearing said petition; and it is further 
ordered that a copy of this order be published three successive 
282 weeks previous to said day of hearing in the Detroit Advertiser 
and Tribune, a newspaper printed in said county of Wayne. 
ALBERT H. WILKINSON, 
Judge of P robate. 
(A true copy.) 
EDGAR O. DURFEE, Register. 


STATE OF MICHIGAN, | 


’ 4 > SS . 
Countu of Wayne, § 


At a session of the probate court for the county of Wayne, holden 
at the probate office, in the city of Detroit,on Monday, the 20th day 
of April, in the year of our Lord one thousand eight hundred and 
seventy-four. 

Present: The Hon. Albert H. Wilkinson, judge of probate. 


In the Matter of the Estate of NEISON P. Srewart, Deceased. 


This day having been assigned for hearing the petition of George 
K. Johnson, praying, for reasons therein ‘set forth, that he may be 
appointed ¢ administrator of said estate— 

Now comes the said petitioner, and no one appearing to oppose 
said petition, and it satisfactorily appear ing to this court by affidavit 
on file that a copy of the order of this court, made on the twenty- 
fourth day of March last past, has been duly published as therein 
directed, whereby all parties interested in said estate we re duly notified 
of said hearing; and it further appearing that said deceased last 
dwelt and had his residence in and was an inhabitant of the county 
of Wayne, leaving estate therein to be administered, and the evi- 

“dence touching the premises being maturely considered, it is 
283 ordered, adjudged, and decreed by this court that George K. 
Johnson be,and he hereby is, constituted and appointed admin- 
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istrator of the estate of said deceased, and who is ordered to give bond 
in the penal sum of five thousand (5,000) dollars, as required by law, 
and upon filing the same, und upon its being duly approved by this 
court, that letters of administration do issue to him. 


ALBERT H. WILKINSON, 
Judge of Prohate 5 


STATE OF MICHIGAN, } 
County of Wayne, ) 


oe: 


Probate Court for said County. 
Iu the Matter of the Estate of Netson P. Srewart, Deceased. 


Know all men by these presents that we, George K. Johnson, as 
principal, and Joseph P. Whittemore and William Craig, of Detroit, 
as sureties, within the State of Michigan, are holden and stand firmly 
bound and obliged unto Albert H. Wilkinson, Esq., judge of probate 
in and for said county of Wayne, in the full sum of five thousand 
dollars, lawful money of the United States of Ameriea, to be paid 
unto the said Albert H. Wilkinson or lis successors In the said office, 
or assigns; to the true payment whereof we do bind ourselves and 
each of us, our and each of our heirs, executors, and administrators, 
jointly and severally, for the whole and in the whole, firmly by these 
presents. 

Sealed with our seals. 

Dated the 20th day of April, anno Domini one thousand eight 
hundred and seventy-four. 

W hereas the above-bounden George Kk. Johnson has been appointed 

by the probate court of said county administrator of the estate 
284. of Nelson P. Stewart, late of said county, deceased: Now, the 

condition of this present obligation is such that if the above- 
bounden George K. Johnson shall well and truly perform, observe, 
and ke }) the conditions following, to wit: 

Ist. That he shall make and return to the probate court aforesaid 
within three months a true and perfect Inventory of all the goods, 
chattels, rights, credits, and esfates of the said deceased which shall 
come to his possession or knowledge or the possession of any other 
person for him. 

2d. That he shall administer according to law all the goods, chat- 
tels, rights, credits, and estate of the said deceased which shall at 
any time come to his possession or to the possession of any other 
person for him, and out of the same pay and discharge all debts 
and charges chargeable on the same or such dividends thereon as 
shall be ordered and decreed by the probate court aforesaid. 

ord. That he shall render a true and just account of his admin- 
istration to the probate court aforesaid within one year, and at any 
other time when required by such court; and 

4th. That he shall perform all orders and decrees of the probate 
court aforesaid by the same administrator to be performed in the 
premises—then this obligation to be void and of no effect, or else to 
abide and remain in full force and virtue. 
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igned, sealed, and delivered in presence of— 


G.K. JOHNSON. = [us 
J. P. WHITTEMORE. [c.s. 
W. H. CRAIG. IL. 8. 


285 Wayne Counry, 38: 


At a session of the probate court in and for said county, holden at 
Detroit on Saturday, the second day of May, A. D. 1874. 

I have examined and do approve of the foregoing bond, and 
order the same to be filed and recorded in the probate office of said 
county. 

ALBERT H. WILKINSON, 
Judge of Probate. 


STATE OF MICHIGAN, | 
County of Wayne, | 


“ s 8s . 


The Probate Court for said County. 


~~ 
te 
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In the Matter of the Estate of Netson P. Stewart, Deceased. | 
Albert H. Wilkinson, judge of probate for said county. 


To George K. Johnson, of said county, Greeting: 

Whereas Nelson P. Stewart lately departed this life intestate, be- 
ing at the time of death an inhabitant of the county of Wayne and 
having while he lived and at the time of his decease estate within 
said county of Wayne to be administered, whereby the power of 
committing administration and full disposition of all and singular 
the goods, chattels, rights, credits, and estate whereof the said de- 
ceased died possessed in the State of Michigan, and also the hear- 
ing, examining, and allowing the account of such administra- 
tion, doth appertain unto me, and you having given a bond in the 
premises, which has been duly approved and filed, as required by 
law in that behalf: 

Now, therefore, trusting to your care and fidelity, I do by 
286 these presents commit unto you, the said George K. Johnson, 
full power and authority to administer and faithfully dispose 
of, according to law, all and singular the goods, chattels, rights, 
credits, and estate whatsoever of said deceased which to him while 
he lived and at the time of his death did belong, and to pay and dis- 
charge all debts and charges chargeable on the same or such dividends 
thereon as shall be ordered and decreed by this court, hereby requir- 
ing you to make and return to said court, within three months, a 
true and perfect inventory of all the goods, chattels, rights, credits, 
and real estate of said deceased which shall come to your possession 
or knowledge or to the possession of any other person for you, and also 
to render a just and true account of your administration to said 
court within one year and at any other tine when required by said - 
court, and to perform all orders and decrees of said court by you to 
be performed in the premises. 
In testimony whereof I have hereunto set my hand and the seal 
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of said probate court, at Detroit, the second day of May, in the year 
of our Lord one thousand eight hundred and seventy-four. 
ALBERT H. WILKINSON, 
Judge of Probate. 
| PRoBaATe SEAT. | 


Recorded in Lib. 88, fol. 94. 


At a session of the probate court for the county of Wayne, holden 
at the probate office, in the city of Detroit, on Saturday, the second 
day of May, in the year of our Lord one thousand eight hundred 
and seventy-four. 

Present: Hon. Albert H. Wilkinson, judge of probate. 


287 In the Matter of the Estate of Netson P. Srewart, Deceased. 


Letters of administration having been granted this day to George 
Kk. Johnson, it is ordered that one year from and after the date 
hereof be allowed to said administrator in which to dispose of the 
estate and pay the debts of said deceased. 

And it is further ordered that said John C. Howland and George 
A. Chase be, and they are hereby, appointed commissioners to re- 
ceive, examine, and adjust all claims and demands of all persons 
against said deceased, and six months from and after the date hereof 
are allowed for creditors to present their claims to said commissioners 
for examination and allowance. 

ALBERT H. WILKINSON, 
Judge of Probate. 
STATE OF MICHIGAN, |. 


ss 


( ounty of Wayne, j 
Probate Court for said County. 


In the Matter of the Estate of Netson P. Srewart, Deceased. | 
Albert H. Wilkinson, judge of probate for said county. 
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To John C. Howland and George A. Chase, of said county, Greeting : 
You are hereby nominated and appointed commissioners, with 
full power and authority to receive, examine, and adjust all claims 
and demands of all persons against the estate of Nelson P. Stewart, 
late of said county, deceased, and (being first duly sworn to the 
faithful discharge of your duties) within sixty days from the date 
hereof you are to appoint convenient time and places when and 
where you will meet for the purpose of examining and allowing 
such claims, and give notice thereof and of the time hereby 
288 limited for creditors to present their claims by posting up the 
same in four public places in said county, to wit, in the city 
of Detrvit, and also by publishing such notice at least four weeks 
successively previous to your first meeting in the Detroit Daily Post, 
a newspaper printed in said county of Wayne. 
And either of you are authorized to administer oaths to parties 
and witnesses when the same shall be required or proper for the 
investigation and trial of questions before you, and six months from 
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the date hereof are allowed by said court to the creditors of said 
estate to present their claims to you for examination and allowances, 
at the expiration of which time, or as soon thereafter as you shall be 
able to complete the hearing of the claims presented, you are to 
make a report of your doings to said probate court, embracing lists 
of the claims presented or exhibited in the offset and stating how 
much thereof were allowed and how much disallowed, together with 
a final balance (which shall include interest to the date of your re- 
port), whether in favor of such creditors or estate. 
You are to note in distinct classes the claims allowed by you, in 
pursuance of this warrant, in the following order: 
Ist. The expenses of the last sickness of said deceased. 
2d. Debts having a preference by the laws of the United States. 
3d. Debts due other creditors. You will particularly state the 
manner of giving said notice to the said claimants and exhibit a 
plain and true account of your care and labor in examining the 
claims aforesaid, that you may be entitled to meet recompense there- 
for out of the said estate. 
289 Finally, you are to make due returns of this commission, 
with your doings thereon in all things as required by law. 
Witness the said Albert H. Wilkinson, jucge of probate as afore- 
said, under his hand and the seal of said court, at Detroit, this sec- 
ond day of May, in the year of our Lord one thousand eight hun- 
dred and seventy-four. 
[ PROBATE SEAL. | ALBERT H. WILKINSON, 
Judge of Probate for said County. 


STATE OF MICHIGAN, | 


. ? ‘ S$ . 
County of Wayne, | 


On the fifth day of May, A. D. 1874, there personally appeared 
John C. Howland and George A. Chase, the above-named commis- 
sioners, and made oath that they would faithfully and impartially 
discharge the trust reposed in them by the foregoing commission as 
required by law. 

Before me— 

GEORGE H. PRENTIS, 
Notary Public, Wayne County, Mich. 


COUNTY OF WAYNE, 88: 


To the probate court of said county : 

We, the undersigned commissioners, appointed by the foregoing 
warrant to receive, examine, and adjust all claims and demands of 
all persons against the estate of Nelson P. Stewart, late of said 

county, deceased, do hereby certify and return to the probate 
290 court of said county that (having first taken the oath pre- 

scribed by law for the faithful discharge of our duty) we have 
within sixty days after our appointment given public notice to the 
claimants of said estate of the time limited by said warrant for pre- 
senting their claims, and that we would meet on Thursday, June 
4th, 1874, Friday, July 10, 1874, and on Saturday, November 10, 
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1874, at 10 o’clock a. m. of each of said days, at law office of J. C. 
Howland, 37 Seitz block, in city of Detroit, and said hearing of 
claims was adjourned from time to time in said county for the pur- 
pose of receiving, examining, and allowing such claims; that such 
notice was given by posting the same in four public places in said 
county, to wit, Congress St. entrance Seitz block; Larned street, cor- 
ner Wayne street; east entrance of city hall, and on Woodward ave- 
nue, corner of Elizabeth street, and also by publishing a copy thereof 
in the Detroit Daily Post, a newspaper printed in the couny of 
Wayne, for four weeks successively, as in said warrant directed and 
as more fully appears by the annexed affidavits thereof. 

And we do further report that we have, in pursuance of said 
notice, met, received, examined, adjusted, and determined the per- 
sonal claims and demands of all the several persons as hereinafter 
named (in distinet classes) and in the manner hereinafter set forth 
opposite their names respectively in the several columns, as well as 
the claims filed in behalf of said estate in offset thereto—that is to 
say, the first column contains the names of the several claimants or 
creditors of said estate and the character of each claim. The second 

column shows the amount of such claim. ‘The third column 
29] the amount, if any, of the claim which was disallowed. The 

fourth column shows the amount, if any, of the offset fixed 
on behalf of said estate against such claim. The fifth column 
shows the amount of said offset, if any, which was disallowed. The 
sixth column shows the amount, if any, of the balance allowed 
in favor of such creditor. The seventh column shows the amount, 
if any, of .the final balance allowed in favor of said estate, and the 
eighth column shows the names, if any, of the respective parties 
who objected to the allowance of such final balance. 

And we further report that the amount of such amount of such 
final balance includes interest on the same due on the claims pre- 
sented or filed in offset as aforesaid down to the date of this our 
report, and that the amount of our fees for services in the premises 
is stated opposite our hames respectively. 
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295 Thos. W. Grant, being duly sworn, deposes and says the 


annexed printed copy of a notice was taken from the Detroit 
Daily Post, a newspaper printed and circulated in the said State and 
county, and that said notice was published in said newspaper on 
the 6th, 13th, 20th, and 27th days of May, A. D. 1874; that he is 
the foreman of the printers of said newspaper, and knows well the 
facts herein. 


THOMAS W. GRANT. 
Subscribed and sworn to before me this first day of June, A. D. 


1874. 
L. F. HARTER, 
lotary Public in and for said County. 


Commissioners’ Notice. 


In the Matter of the Estate of Nretson P. Srewarrt, Deceased. 


We, the undersigned, have been appointed by the probate court 
for the county of Wayne, State of Michigan, commissioners to receive, 
examine, and adjust all claims and demands of all persons against 
said deceased, do hereby give notice that we will meet at the law 
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office of John C. Howland, room No. 37, Seitz block, in the city of De- 
troit, in said county, on Thursday, the 4th day of June, A. D. 1874, 
and on Mriday, the 10th di ay of July, A. D. 1874, and on Saturday, 
the 7th dav of November, A. D. 1574, at 10 o’clock a. m. of each of 
said days, for the purpose of ex camining and allowing said claims, 
and that six months from the date hereof were allowed by 
204 said court for creditors to present their claims to us for examl- 
nation and allowance. 
Dated May 2nd, 1874. 
JOHN C. HOWLAND, 
GEORGE A. CH ASE, 


Commissioners. 


STATE OF MICHIGAN, | 
> ae. 
2 
In the Matter of the Estate of Netson P. STEWART, Deceased. 


County of Wayne 


John C. Howland, being duly sworn, says that on the sixth day of 
May, A. D. 1874, he pasted notices, of which the foregoing is a true 
copy, in four public places in the city of Detroit, in the said county 
of Wayne, to wit: 

One on Congress street, east entrance Seitz block. 

One on Larned street, east corner of Wayne street. 

One at east entrance of the city hall,and one on Woodward Ave., 
corner of Elizabeth street. 


JOHN C. HOWLAND. 


Subscribed and sworn to before me this seventh day of May, A. D. 
1574. 
EK. A. PARSONS, 
Notary Public, Wayne County, Mich. 


Probate Court for Wayne County. 
In the Matter of the Estate of Netson P. Srewart, Deceased. 


To the Hon. Albert H. Wilkinson, judge of said court: 
295 The petition of Henry N. Walker, of Detroit, in said county, 
respectfully shows that he is the holder of certain claims 
against the estate of said Nelson P. Stewart and the owner thereof, 
Vz: 
One note, dated Jan. 21, 1853, made by Stewart, for $1,500. 
One note, dated June 25, 1859, made by said Stewart, for $2,600. 
One note, dated Oct. 15, 1859, made by said Stewart, for S600. 
A claim for two bonds of the Detroit & Milwaukee Railway Com- 
pany for $900. Each loaned said Stewart June 10, 1559, $1,000. 
That no part of the principal or interest of said ciaims or of any 
of them has been paid; that the same would have been presented 
to the commissioners on claims against said estate, but your peti- 
tioner had no knowledge that said commissioners had been ap- 
puinted until after the time allowed for the presentation of claims 
had expired. 
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That neither petitioner nor any other creditor had any reason to 
suppose that commissioners would be appointed so long after the 
decease of said Stewart, and would be less likely to observe a notice 
of their appointment and for the presentation of claims if one was 
published. Your petitioner therefore prays that said commission 
may be revived, or that your honor will hear the said claims accord- 
ing to the statute in such cases made and provided. 

H. N. WALKER. 


296 Subscribed and sworn — before me this 25th day of April, 
A. D. 1876. 
GEO. D. LINCOLN, 
Notary Public, Wayne County, Mich. 


STATE OF MICHIGAN, | .... 
County of Se saci 


Probate Court for said County. 
In the Matter of the Estate of Netson P. Stewart. 
Citation. 


To George K. Jolinson, administrator of said estate, Greeting : 

Whereas Henry N. Walker, of Detroit, in said county, has this 
day filed in said court his petition setting forth that he is the holder 
and owner of certain claims against the estate of said decedent men- 
tioned in said petition, viz., certain promissory notes made by said 
Nelson P. Stewart in his lifetime; also a claim for 2 bonds of the 
Detroit & Milwaukee Railway Company, issued by said petitioner to 

aid Nelson P. Stewart in his lifetime; also that no part of said 
claims or any of them has ‘been paid, and also, for certain reasons 
stated in said petition, petitioner did not present his claims before 
commissioners on claims against said estate until the time for hear- 
ing claims had expired, and praying that said commissioners may 
be revived or that said judge of probate may hear said claims men- 
tioned in said petition : 

In the name of the people of the State of Michigan you are there- 

fore hereby cited and required personally to be and appear 
297 at the said probate court, at the probate office, in the city of 

Detroit, on the 8th day of May, 1876, at LO o’clock in the fore- 
noon of that day, and then and there show cause why the prayer of 
said petitioner should not be granted. 

And the sheriff or any deputy sheriff, coroner, or constable of any 
county in the State is hereby authorized to serve and make due 
return thereof. This citation to be served — days before the 
return thereof. 

Witness the Hon. Albert H. Wilkinson, judge of the probate court 
for the county of Wayne, this twenty-fifth day of April, in the year 
of our Lord one thousand eight hundred and seventy-six. 

[COURT SEAL. | EDGAR O. DURFEE, 
| Register of Probate. 


‘* 
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I admit due service of citation in above matter 29 April, A. D. 
1876, which is hereto annexed. 
G. K. JOHNSON, 


Administrator, &e. 


STATE OF MICHIGAN, | 
County of Wayne, — | 


aa 


At a session of the probate court for said county of Wayne, holden 
at the probate office, in the city of Detroit, on Monday, the eighth 
day of May, in the year of our Lord one thousand eight hundred 
and seventy-six. 


Present: Hon. Albert H. Wilkinson, judge of probate. 
In the Matter of the Estate of Netson P. Stewart, Deceased. 


298 This day having been appointed for hearing the petition 

of Henry N. Walker for the revival of the commission to the 
commissioners on claims against said deceased, or that his claim may 
be examined and allowed by this court; due notice thereof having 
been given, and said petitioner appearing in court and the admin- 
istrator of said estate appearing by his attorney, J. P. Whittemore, 
and consenting that the claim of said petitioner be this day examined 
and passed upon by the court, and the court having duly examined 
said claim— 

It is ordered that the claim of said Henry N. Walker against 
said deceased be, and the same is hereby, allowed at the sum 
Of nine thousand one hundred and twenty-five dollars and twenty- 
nine cents. 

ALBERT H. WILKINSON, 
Judge of Probate. 


STATE OF MICHIGAN, | 
County of Wayne, } 


S38. 


Probate Court for said County. 


I. Homer A. Flint, register of probate for said county and acting 
as clerk of said probate court, do hereby certify that I have com- 
pared the foregoing copy of the petition for administration, order of 
hearing same, proof of publication of said order, order appoint- 
ing administrater, his bond and letters, order appointing commis- 
sioners, meet. report, petition of Hkenry N. Walker for revival of 
commission to hear his claim, and the order of said court allowing 
the claim of said Henry N. Walker in the matter of the estate of 
Nelson P. Stewart, deceased: also the citation issued to the ad- 

mninistrator of said estate on said petition of Walker, with 
299 the original record thereof now remaining in this office, and 

have found the same to be a correct transcript therefrom and 
of the whole of such original record. 
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In testimony whereof I have hereunto set 
Probate Seal, Wayne my hand and affixed the seal of said probate 
County, Mich. court, at Detroit, this ninth day of August, 
A. D. 1883. 
HOMER A. FLINT, 


Register of Probate 


~ 
STATE OF MICHIGAN, 
. . > SS. 
County of Wayne, J 
Probate Court for said County. 

I, Edgar Durfee, presiding judge of the probate court aforesaid, ' 
do hereby certify that Homer A. Flint, who signed the foregoing cer- , 
tificate, is register of the probate court for said county, and that the 
foregoing exemplification of record is authenticated in due form. 

In testimony whereof I have hereunto set 
Probate Seal, Wayne my hand and affixed the seal of said probate 
County, Mich. court, at Detroit, this ninth day of August, 
A. D. 1883. ‘ 
EDGAR O. DURFEE 
Judge of Probate. 
300 “Exuisit 2” of W.’s Dep’n. 
AL PRD . 
Against whom judgment n whose favor judgment Amount of judgment. 
is rendered. | is rendered. ~ 
—— ——— — = - 2 ¥ 
Nelson P. Stewart. -........| Theodore Dehon_.....-...' Recovery, $10,184.83. ' 


Costs, s 


On eee ee ee ae ~- 


EGE SESE Ste ke Se, Ee sae Amount, $ 


a : . Ln. 


(Kopala AA, Re Names of attorneys. 


I ies ia seeniteitet i ene -<--<--. Waton & Davis. 


In what court and where 
obtained. 


i | le Nov | £. - 


Supreme court, New York . 25, 1859, 9 a. m., 


W hen perfected. W hen filed and docketed. ao 


county. 
STATE OF NEw York, | ~ 
; , . > SS bs ‘ 
Monroe Co. Clerk’s Office, | } 
7 ” 
I hereby certify that the above is a correct transcript of a judg- | a 
ment docketed in this office. 
In witness whereof I have hereunto set my name this 9th day of : 
Pe] > 
Feb., A. D. 1880. . 


EK. A. FROST, Clerk. 
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301 “Exuipit 3” or WHITTEMORE’S DEPOSITION. 
In Court of Appeal. 


' Henry Ten Eyck, Appell’t, 
vs. 


Oscar Craia and Ano., Ex’rs, Resp’d’ts. 
MonROE Counry, 88° 


Daniel W. Powers, being duly sworn, says the property in ques- 
tion in this action was worth in 1867 at least the sum of fifty thou- 
sand dollars, and has been at all times since and now is worth that 
sum, over and above the sums of money which, upon the theory of 
the plaintiff, he would have been required to pay for a conveyance 
of the same according to the prayer of the complainant. 

D. W. POWERS. 


Sworn to before me Feb. 1, 1876. 


ms te WALTER 8S. HUBBELL, 
Com’r of Deeds. 
“Exarpir 4” or WHITTEMORE’S DEPOSITION. 

+ Chattel Mortgage. 
‘ Nelson P. Stewart ) 

: to » 
John Owen, Trustee. j 

Dated May 9rn, 1860. 
302 To secure debts and with sureties, as stated in Schedule A, 


uttached, conveying property described in Schedule B, at- 
A, tached. 
SCHEDULE A. 
(Being a part of the foregoing indenture.) 


Ist. John J. Griffin, of New York city. 


~ The amount of a judgment in the circuit court 
for the county of Wayne, being for._---- -- $3,176 18 damages. 
FF 17 81 costs. 
38 fees. 
$3,194 37 
‘ 


The amount of this judgment, with interest and all costs thereon, 
~ is to be paid on or before July 3rd, 1860, and is to have priority 
over all other debts. 
2nd. John A. Welles, of Detroit. 
The amount due him upon a promissory note or due bill for 
P $1,500. This amount bears interest at the rate of ten per cent. per 
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annum. ‘There is also due to him the exchange on New York on 
this sum, being $11.25. This sum, with interest from the time of the 
advance to said Stewart at the rate of 10 per cent. per annum, is 
to be paid in one year from the date hereof, and this is to be paid 
next in order to the above debt to J. J. Griffin and to have priority 
over all others herein specified. 

It is impossible to specify the exact date of the note or due bill, 
but it was given some time in the year 1859. 

ord. The Michigan Insurance Company, Detroit. 

The amount of a promissory note, with interest, for $8,000, 
303 dated this day and payable one year from date. ‘This sum 
is secured by this mortgage, to be paid, with interest, in one 

year from the date hereof. 

Rebecea Bains, of Detroit. 

The sum of $3,000 and interest thereon, payable in one year from 
the date hereof. 

These two sums (to the Michigan Insurance Company and _ to 
Miss Baines) are on the same footing as priority and to be paid 
ratably and equally. 

Detroit, May 9th, 1860. 

(Signed) NELSON P. STEWART. 


SCHEDULE B. 


Drawing-room. 
1 carpet and rug. 
4 sets silk curtains and cords. 
4 “ lace ” _ 4: 
4 window cornices. 
1 grand octave piano and stool. 
2 large sofas made by Stephens & Auge. 
2small “ dig! 
2 center tables, rosewood, marble top. 
1 rosewood rocking-chair. 
1 arm-chair, made by Stephens & Ags. 
6 single “ rosewood, “ 
1 * jow chair, “ ¥s " 
2carved arm“ “ . " 
4 * single chairs, 
1 large looking-glass, with table to stand on. 
1 large mantel-piece looking-glass. 
2 brackets and two large chandeliers, with globes. 


‘ec ‘ec 


304 Front parlor. 


1 carpet and rug. 

1 easy chair, covered with green silk. 
1 rosewood sofa. 

“ — earved-top arm-chair. 

“ single chairs. 
center table. 

. round stand. 


‘ec ‘s 


pt OD 


, 
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1 Parian marble ornament, Moses in the Rushes, with glass cover. 
1 chandelier and globes and 2 brackets. 

1 mantel-piece mirror. 

Z vases. 


2 engravings and frames, Emperor and Empress. 
‘ 


l ° . ' ” of Russia. 

2 . . ' Prince Albert & Queen. 

] . ° . ? “ Queen and Children. 
l : ’ “ dancing scene. 


Hall. 
1 carpet. 
2 rosewood hall chairs. 
l ” hat stand. 
1 Irnt. rosewood small table. 
1 chandelier. 
1 stair carpet and rod. 
Linen cover to hall carpet and stairs. 


Back hall below. 
1 oil-cloth. 
| stair carpet and rods. 
l chandelier. 


305 Library. 
1 book-case, oak. 
l secretary, made of oak. 
3 oak chairs. : 
1 “ lounge. 
1 “ table. 
1 easy chair, covered with leather. 
] 7 - “ cloth. 


1 plush ottoman. 

1 carpet and one set of curtains and cord, worsted and silk. 
1 mahogany stand. 

Books, about one hundred volumes. 


Back parlor. 
l carpet and rug. 
1 plain rosewood sofa, in black. 
2 A arm-chairs, in black. 
2 arm-chairs, in plush. 
2 plush ottomans. 
J] “ piano and stool. 
1 book-stand. 
6G engravings and frames: Blacksmith Shop, Effie Dean, Shake- 
speare and his Friends, Prince Albert, Victoria, and Prince Royal. 
2 sets silk curtains and 2 of lace curtains, all with cords. 
1 chandelier and globes. 
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Dining-room and pantry. 


1 rosewood sideboard, marble top. 
1 *s dining-table. 
1 rosewood case for leaves of table, with white-marble top. 


306 6 rosewood armed dining-chairs. 
6 _ single 9 


1 dining-room safe, marble top. 
1 oil-cloth. 
1 chandelier. 
5 double brackets, with globes. 
2 single . a 
1 silver-plated water-cooler, tray, and cup. 
2 large trays and four small trays. 
1 set tea service, entire, and coffee-urn and milk-pitcher. 
1 silver water-pitcher. 
4 doz. forks (silver). 
4 “ knives (silver plated). 
4 “ spoons (silver). 
China dining and tea set, and glass ware. 
Hall in new part. 
1 oil-cloth. 
2 double brackets and globes. 
1 stair carpet and rods. 
Picture gallery. 
44 pictures. 


1 billiard table, with balls and other fixtures. 
1 chandelier over table; 1 chandelier in hall at head of stairs to 


picture gallery. 
Northeast front chamber. 


1 carpet and 2 sets lace curtains. 
1 rosewood bureau. 


] bedstead, beds, and bedding. 
3 ‘3 chairs, covered green and black. 


1 plush sofa. 
1 plush arm-chair. 
307 1 rosewood commode, marble top. 
1 chandelier. 


es - 
iinet 


Northwest front chamber. 


| 1 carpet. 
1 rosewood bureau. 
1 “ bedstead, beds and bedding. 
1 4s upholstered easy chair. 
1 ” commode, marble top. 
9 ‘6 ) ] | air , +7 . =, 1L 
single chairs, covered with red silk. 
] 4 5 ” “green and black. 


1 chandelier. ' 
2 sets lace curtains. 


a7 


. 
cel 


l 
I 
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Southeast chamber. 


carpet. 
rosewood bedstead, beds and bedding. 

- chairs, covered — red silk. 

commode, marble top. 

“ bureau. 

, long seat covered with plush. 
chandelier. 
sets lace curtains. 

Southwest chamber. 
carpet. 
rosewood bedstead, beds and bedding. 
mahogany bureau. 
low rocking-chairs, cane bottoms. 
upholstered easy chair. 
single chair, covered with red silk. 
plush ottoman. 
set lace curtains. 
Hall upstairs, main building. 

carpet. 
plush sofas, 
chair covered with plush. 
plush long seat and piano stool. 
chandelier. 


Bed room at end of upper hall. 


carpet and 3 sets lace curtains. 
rosewood bedstead, beds and bedding. 


4 attacia. 
rosewood lounge. 
. chairs, covered green and black. 


plush over-chair. 
upholster- easy chair. 
rosewood bureau. 

. commode, marble top. 
imitation rosewood table. 


In barn. 
pair bay horses. 
single bay horse. 
double harnesses. 
single 4 
man saddle and bridle. 


> blankets. 


buggy. 


two-seated democrat wagon, with pole and shaft. 


two-horse light wagon, cover back seat. 
family carriage. 
double sleigh. 
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1 single sleigh. | 
1 large bear-skin robe. 


o0Y 1 mink skin lap robe. 
1 fox é< ss sé 
1 buffalo Fee 


In kitehen. 


Furniture in use and utensils. 
In office. 
One large safe in use and other office furniture in office, corner of 
Jefferson avenue and Griswold street. 
(Signed) NELSON P. STEWART. 
“Exuipir No.5” or Wuirremore’s Deposition. 
Judgment- Roll. 
Supreme Court, County of Monroe. 


DANIEL W. PowERs 
vs. 
Netson P. STEWART. 

Narr. on promissory note made by defendant, dated January 10th, 
1859, to the order of Orville Clark, six months after date, at Corn 
Exchange Bank, city of New York, for $1,800.00, with interest. 

BENEDICT & MARTINDALE, 
Plaintiff's Attorneys. 


Affidavit of D. W. Powers to cause of action and non-residence of 
defendant, and that he has real estate—hotel property knewn as 


Congress Hall. 
Order of publication founded upon foregoing affidavit. 


Judgment of January 26, 1860. 


I ils initeshictianinioesenanigsidiautsineny ‘wen mcesscatio asain te tgtatirents 
a 85 92 


“Exuisit No. 6,” Wuirremore’s DeposiIrion. 
Notice of Lis Pendens and Attachment. 
DANIEL W. POWERS ) 
US. > 
Netson P. Stewart. | 
Notice describing Congress Hall property, strip on Washington 


street, 35 feet, and dated Nov. Sth, 1859. 
November 7th, 1859, description of the Irondequoit property ap- 


pended. 
(Signed) BENEDICT & MARTINDALE, 
Attorneys for Plaintiff. 
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“EXHiesit 7. 
Mortgage, Stewart to Craig. From Ten Eyck Record, pp. 66-70. 


This indenture, made this 23d day of April, A. D. 1860, between 
Nelson P. Stewart and Mary A., his wife, of Detroit, Michigan, of 
the first part, and John Craig, of the city of Rochester, N. Y., of the 
second part, witnesseth: That whereas one Theodore Dehon, of the 
city of New York, on or about the 24th day of October, 1859, recov- 
ered in the supreme court of the State of New York a judgment 
against said Nelson P. Stewart for the sum of ten thousand one hun- 

dred and eighty-four dollars and eighty-three cents, which 
311° said judgment was entered upon the report of a referee; and 
whereas said Stewart has appealed from said judgment to the 
general term of the supreme court, and desires to stay all proceedings 
upon said judgment pending said appeal, and for that purpose has re- 
quested said John Craig tosign and execute an undertaking in his be- 
half and as his surety, which said Craig has consented to do: Now, 
therefore, to indemnify and save harmless said Craig from all dam- 
ages, cost, and expenses by reason of his becoming such surety and 
to indemnify him against lability apon said undertaking, and in 
consideration of the sum of one dollar to us in hand paid by said 
John Craig, the parties of the first part have sold, and by these pres- 
ents do grant and convey, to the party of the second part, his heirs 
and assigns, all that tract or parcel of land situate in the city of 
Rochester, county of Monroe and State of New York, and described 
as folllows: Beginning at the intersection of the west line of Mill 
street with Railroad avenue and running thence westerly on the 
south line of said avenue one hundred (100) feet; thenee southerly 
on a line parallel to the west line of said Mill street one hundred 
(100) feet ; thence easterly on a line parallel with the south line of 
said avenue one hundred (100) feet to the west line of Mill street ; 
thence northerly on the west line of Mill street to the place of be- 
ginning. 

Also all that tract or parcel of land situate in the town of Iron- 
dequoit, in the county of Monroe and State of New York, beginning 
in the centre of the river road and on the north line of the land of 
the said Joseph Farley or land recently owned by him; thence 

south 87° 30 east along the north line of said land thirty- 
312 one chains and thirty-five links; thence south 1° 45 west 

parallel with the east line of said land recently owned by said 
Farley eight chains fifty-six links to the centre of Buckthorn ave- 
nue; thence south SS° 30 west along the center of said avenue, being 
thirty-seven and a half links north from the centre of a buckthorn 
hedge thirty chains fifty-three links to the centre of the aforesaid 
river road; thence along the centre of said road north 1° 30 east 
eight chains seventy-nine links; thence north 2° west four chains 
ninety-one links to the place of beginning. 

This grant is intended to be bounded north by the north line of 
land recently owned by J. Farley, south by the center of Buck- 
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thorn avenue, west by the centre of the river road, and east by a line 
parallel with the east line of said J. I ‘arley’s land, and so far distant 
therefrom as to leave within the said bounds thirty acres of land— 
no more, no less. 

Also all that tract or parcel of land situate in the town of Ironde- 
quoit, in the county of Monrve and State of New Y ork, and bounded 
and described as follows, viz: Beginning at a point in the centre of 
the Ridge road nine chains and two links westerly at right angles 
from the east line of the Carthage tract; thence north one degree 
forty-five minutes east parallel with the east line of said tract eight 
chains and forty-four links to a stake; thence north 87 degrees 30 
minutes west four chains and forty-four links to a stake; thence 
south one degree and forty-five minutes west parallel with the east 
line nine chains and eighty-eight links to the centre of the Ridge 
road; thence north sixty-eight degrees fifteen minutes east along 

the centre of said road two chains and fifty-two links to an 
3138 angle; thence north thirty-one degrees east along the centre 

of said road to the place of beginning, containing four acres 
of land. The last-described premises are designated as lot No. 4 on 
a map of J. Farley’s farm made by F. J. M. Cornell, surveyor. 

Also the following-described land: Beginning on the north line 
of the Ridge road at a stake distant four chains and seventy-nine 
links at right angles from the east line of J. Farley’s land; thence 
north one degree forty-five minutes east seven chains and twenty- 
three links to a stake standing seventeen and a half links south of 
a small hickory tree—marked ; thence north 87 degrees 30 minutes 
west four chains and twenty-three links toa stake; thence south 
parallel with the east line seven chains and ninety-four links to the 
north line of the Ridge road; thence north Sl minutes east along 
the north line of said road to the place of beginning, containing 
three and one-fifth acres of land. 

Also lots number eight (8), nine (9), ten (10), eleven (11), and 
twelve (12) on the map of said tract made by F. J. M. Cornell, sur- 
veyor, and recorded in Monrve county clerk’s office, in Liber 117 of 
Deeds, at page 498, containing altogether twelve and twenty-three 
hundredths acres. 

Also all that tract or parcel of land situate in the town of Iron- 
dequoit, county of Monroe and Stateof New York, and known as 
lots six (6) and seven (7) upon the map aforesaid, containing four 
acres of land. 

This grant is intended as security to said John Craig and to in- 
demnify him against damages or cost and against li: ibility upon the 
undertaking aforesaid or any undertaking on appeal to the court of 

appeals in said case, and in case the said Nelson P. Stewart 
314 shall fully save Craig harmless and from lianility on said 

undertakings, then this conveyance shall be void ; but in case 
of default on the part of said Stewart so to do, and said Craig shall 
be made liable to pay the said judgment or any part thereof, or any 
costs, expenses, or any sum of money by reason of his said undertak- 
ings aforesaid, it shall be lawful for the party of the second part, his 
executors, administrators, or assigns, at any time thereafter to sell 
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the said above-described premises or-any part thereof in the manner 
provided by law, and out of the money arising from such sale to 
retain the amountorsum for which said Craig shall have been made 
liable as aforesaid with which to meet and discharge such liability 
or to reimburse himself any sum which he shall have paid upon 
such liability, together with interest thereon and the cost and ex- 
penscs of making such sale, and the surplus, if any there be, shall 
be paid to the parties of the first part, their heirs or assigns, on 
demand. 
In witness whereof the parties of the first part have hereunto set 
their hands and seals the day and year first above written. 
NELSON P. STEWART. [t. 4 
MARY A. STEWART. 


tn Ss. 


STATE OF New YORK, | 


, 8S. 
Monroe County, j 


Ov this 23d day of April, in the year one thousand eight hundred 
and sixty, before me, the subscriber, personally appeared Nelson P. 
Stewart and Mary A. Stewart, and to me known to be the same per- 

sons described in and who executed the within instrument, 
315 who severally acknowledged thut they executed the same; 

and the said Mary A. Stewart, on a private examination by 
me apart from her said husband, acknowledged that she executed 
the same freely and without any fear or compulsion of her said hus- 
band. 

CHAUNCEY PERRY, 
Com’r of Deeds. 


“ EXHIsit 8.” 
Cook Lease and Assignment. 


These are given in full in bill of complaint, pp. 36, ’7,’8. 


“ Exutpits 9 and 10” or WHitreEMORE’s DEPOSITION. 


Two diaries of O. M. Benedict, abstract in deposition. 


“ Exuipit 11” or Wuirremore’s Deposition. 


Letters of O. M. Benedict to Mr. and Mrs. Stewart in chronolog- 

ical order. 
RocHuester, June 8, 1859. 

W. P. Stewart, Ksq., Detroit. | 

Dear Sir: Yours of the 6th inst. is ree’d. We will attend to 
Langworthy case and all other matters mentioned. 

The am’t necessary to wipe out Clarke note held by Powers will 
be $630.08, which you can send by draft, and all will be right. 

I hope you will send it soon, as Powers wants it closed up with- 
out delay, or else he insists upon the “ usual proceedings.” 


Yours, &ce., O. M. BENEDICT. 
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316 P. S—The above ain’t is to be am’t of draft on N. Y., where 
the note is payable. 
O. M. B. 


Rocn’r, July 22d, 1859. 
N. P. Stewart, Esq. 

Dear Sir: I have put in a plea in Langworthy’s case, which pre- 
vents judgment before the 30th inst. and saves $100 costs. What 
shall be done? 

O. M. BENEDICT. 
Rocuester, Aug’t 15th, 1859. 
N. P. Stewart, Esq., Detroit. 

Dear Sir: I have settled the Langworthy suit and paid the in- 
stallment and interest and drawn on you for the am't, $1,216.31, 
with N. Y. exch., and this suit is discontinued just in time to save 
a good am’t of costs and expenses. 

[ have got the search and certificate ready in the Corning case, 
showing the bal. of the Simpson farm abundant security for the 
prior heirs. 

I have now got everything into line, the judgments all off the 
records, the lis pendens taken off, and the records clean; and when 
you were here a few weeks ago you spoke of your making up our 
acc. and closing to some given time. We wd like it first rate, as 
we want some cash before a great while and must get it out of our 
business. We have looked over and find that for the whole service, 
including the suits, counsel fees, &c., from the Ist to last, should be 
about $1,200, besides some items of clerks’ fees, &c., amounting to 

perhaps $20 or $25.00. I hope the am’t will not be above 
017 your own estimate. If it is, say so. You have paid $50, 

$50, $250 to credit. The acc. covers several years and vari- 
ety of services, which it would be difficult to put into a regular 
“bill.” If agreeable to you, after awhile we would like to put it 
in shape to realize. 

Let us hear from you. 

How does my matter with the R. R. stand? Can I get that in 
shape before long, think ye’ 

Hoping that all will prove satisfactory to you, I am 

Very truly, &c., O. M. BENEDICT. 
RocHester, Aug’t 17th, 1859. 
N. P. Stewart, Esq., Detroit. 

Dear Sir: Your favor of 16th inst. is rec’d, and on its receipt | 
also rec’d notice of protest upon my draft. I regret that you were 
unable to meet it. I at once called upon Mr. Powers and put in the 
best I knew for time, and the best I could get was this: I said if he 
rec'd the money before the first day of September, all right, but that 
he would put it in suit on the first day of September if not paid ; 
so you see what is to be done with that. Don’t let the draft for the 
Langworthy money come back—don’t. Powers felt a little sore, I 
saw, when this came. I got the money of him to pay Langworthy. 


Very truly, &e., O. M. BENEDICT. 
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LOCHESTER, Oct. 17th, 1859. 
N. P. Stewart, Esq., Detroit. 
Dear Stir: By your silence you have placed me in a very 
318 awkward situation with Powers, and he is unwilling that 
any further delay should occur in the payment of his de- 
mand. 

What shall I or what can I say to him? Don’t fail to answer by 
return mail. Fred. telegraphed to Detroit on Friday, but gets no 
response. When shall you be here? 

If you can get my demand ag’t the R. Rh. fixed on a3 or 4 mos. 
note, payable somewhere, I w’d like that. 

Yours, &e., O. M. BENEDICT. 


Rocu’r, Nov. 12th, 1859. 
N. P. Stewart, sq. 

Dear Srr: After an absence of a week | ret’n, and nothing heard 
from you. Why is it? It wouldn’t take long to write, and if all is 
right we could get along; but you wrote and telegraphed that all 
was arranged; money ready, sent, and rec'd. No money re’d; 
nothing heard. Surprises even me. 


Let me hear from you. 
O. M. BENEDICT. 


Rocn’r, Nov. 17th, 1859. 
N. P. Stewart, Esq. 

Dear Str: Your favor of 15th inst. 1s reed. I regret to hear of 
your severe illness,and happy to hear that you are recovering. 
Your reasons for silence are very satisfactory. I only wish that they 
had been known here. Do you think that it would be of any 
service for me to come to Detroit to see to my claim against the 
Detroit & Milwaukee R.R.? You remember that you have the 

ace’ t. 
319 I want to realize that prior to the Ist of Jan’y. I think it 

shameful that they have not paid it, having promised so re- 
peatedly to do it. I am sorry to trouble you to give this one that, 
and if you think best I will come up. Hoping to hear from you, 

I am, very truly, &c., O. M. BENEDICT. 


Rocu’r, Dee. 21st, 1859. 
N. P. Stewart, Esq., Detroit. 
Dear Sir: Ist. May I draw on you $800.00 on our ace’'t? You 
don’t know how I want it Ist Jan’y. 
2d. Has Brydges ret’d, and can I get that money of the D. & Mil- 
waukee Co. ? 
3d. When shall we have the pleasure of seeing you here? 
Very truly, &e., O. M. BENEDICT. 


Rocuester, Dec. 26, 1859. 
N. P. Stewart, Esq. 
Since writing you last I see Mr. Craig has sold the Litci:field 
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property, on the corner of Ann and State streets, for $500.00, and 
taken judgment ag’t you for over $7,000 deficiency. 

Did you know it? The docketing of the N. Y. judgment and 
these proceedings stirred up Powers again, and he has insisted upon 
the sheriff attaching the Congress Hall property. 

This necessity is very much regretted by Mr. Powers, but 
320 still he says that he is entitled to have his money the shortest 
way. What shall be done? Answer, if you can, by return 
mail, this and my last. 
Yours, &c., O. M. BENEDICT. 


RocHESTER, Jan’y 3d, 1860. 
N. P. Stewart, Esq., Detroit. 

Dear Str: On looking at my letter I see it isequivocal. I ought 
to have been more careful. The covenant in your deed to Litchfield 
is that he will pay the mortgage, not you. Iam sorry that I started 
you up so. I will write Litclitield as you request; I will do it. 

The int. to Sprague was due Ist inst. Mort. S. D. Walbridge to 
Jno. Craig, on Congress Hall, int. due Ist. inst. 

Stewart to D. T. Walbridge, $1,400 and int., all due 1st inst. 

Stewart to S. D. Walbridge, $7,000, payable in 5 equal an’l in’ts, 
with an’! int. from Jan’y 1,1859. Mr. Craig has the last mortg., and 
will not, | think, make any cost for a short time, but no knowing 
when. He has commenced a foreclosure of a $2,000 on the Ridge 
farm. 

I really think that you w’d do well to attend to these matters 
without delay. Mr. Sprague told Craig that he wanted his interest 
paid promptly. I should expect Sprague to go ahead without much 
lenity, and should Craig be compelled to take it he will foreclose 
at once. 

[f you are not coming down this week, write when you will be 

here, that I may talk intelligently. 
02] Don't let the 10 or 12 days to Powers go by without pay’t. 
Very truly, &c., O. M. BENEDICT. 


Rocnester, Feb’y 2, 1860. 
N. P. Stewart, Esq. 

Drak Sin: Yours under dates of 30 Jan’y and 1 Feb’y came to 
hand this morning. I was glad to hear from you. I at once called 
upon Mr. Craig. He will be quiet for the present, tho’ he will take 
a decree upon the farm foreclosure about the 20 inst., I think. In 
respect to all other matters, tho’ a little impatient for the interest, 
vet he will do nothing, he says, without notice to me. I had Fred. 
go to-day and see Mr. Sprague, thinking, perhaps, he had more 
money than he knew what to do with, to see if be did not want to 
tuke mortgage on the Irondequoit farm and hold as an investment, 
but he don’t seem to have any cash on hand just now. 

An execution has been sent up from N. Y. upon the Dehon judg- 
ment. I thought you had stayed that. I hope you will get the 
matters in shape with the railroad. Don’t let them up, if you have 
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your foot on them, till everything is safe; take no chance with them— 
if already an evil disposition is shown you want yours. I want 
mine, and I hope and trust that they will fix up both. Bridges 
assured me in his own office, in Canada, that it should be paid—re- 
peated letters to that effect from the secretary since he has been in 
power to the same effect, and now they cannot back except under 

personal dishonor. If you get the cash on your note as you 
322 expect, send it on so that [can make a beginning and give 

evidence that we mean to do what we have promised, and 
begin to inspire confidence in our ability. I shall do all I can for 
you, but | want you to send on as soon as you can, and write so that 
we may know when and on what to rely. 

| shall keep an eye to all your interests, so far as they come under 
Inv observation. 

[ think it would be better if you would immediately send to us 
all papers served on you from here. We should then know better 
what to watch. 

Very truly, &e., O. M. BENEDICT. 


Rocuester, Feb. 3, 1860. 
N. P. Stewart, Esq. 

Dear Sir: Yours of the 2d inst. ree’d—also the legal papers—all 
right. 

[ do not think it is necessary for you to come next week, unless 
you can conveniently leave. If you get the money you spoke of 
send it on, and I can keep things in shape for you, and that is all 
that you could do were you to come until you are prepared to close 
Up). 

Litchfield has served his papers on Craig for a motion to the court 
for relief from the sale. The motion is to be made the 4th Monday 
of this mo., at Rochester. 


| have nothing further to commun icate to-day. 
Yours, &e., O. M. BENEDICT. 


im 
. 


Rocu., Feb’y 11, 1860. 


*-* 
we 
. 
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N. P. Stewart, Esq. 

Dear Str: Mr. Craig has expected some cash before this; he gave 
me notice yesterday that he would not consider hitnself under obli- 
vations to delay after the 20th inst. I hope you will be able to pre- 
vent any further accumulation of expenses. If you send down some 
money I will do what I can to get him to hold off. 

Yours, «e., OU. M. BENEDICT. 
Rocuester, Feb’y 16th, 1860. 
N. P. Stewart, Esq. 

We have been so engaged in court that I could not attend to your 
request, but saw Mr. Craig this morning and arranged for a state- 
ment. ‘To-morrow drafts will be drawn for the am’ts you named ; 
and I told Mr. Craig this morning that when int. was paid up he 
must give you time to turn yourself and fix him up, and | will 
make him do itif Iean. I will labor the thing. Can’t you send 
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me a draft for $600 or $800? I want some cash the worst way; | 

have got to pay some money and every little helps, or let me get it 

by way of Congress Hall rents. Do what you can and all right. 
Yours, &c., O. M. BENEDICT. 


Rocuester, Feb’y 21st, 1860. 
N. P. Stewart, Esq. 
Dear Str: Thesavings bank has commenced a foreclosure 
324 upon the mortgage which it holds upon the Congress Hall 
barn, and filed the complaint. The bank renewed a policy 
of insurance, paying $40, Ist of Jan’y. I have got tbe amount and 
enclose it. It is desirable to stop that now, for if the interest 1s paid 
the principal will not be called for, but interest must be paid 
promptly to have the loan continued. 


Pk Se eS, Beey OE IEE + canes vennmantmencinaeia $52 50 
a oh eiesinliensiinl-tiierenaiundinaiinanaameas 40 OU. 
a snide idlibseditadennis ~wdidiietstemeineima diate taeeaaea dias 1 07 
a cae seepmmenensiis Uatiataielel Mallee alana 30 V0 


$128 57 


You had better send me a draft at once for this, so that I can stop 
this. 
How are you progressing? Are you getting matters into line? 
Yours, «c., : O. M. BENEDICT. 


Mr. Brewster handed me to-day a small balance due him for in- 
surance renewal, Ist Jan’y, $20.12, which, if you add to the above, 
will make the am’t: 

$128 57 
20 12 
$148 69 
O. M. BENEDICT. 


Rocnu’r, Mar. 2d, 1860. 
N. P. Stewart, Esq., Detroit. 
Deak Sir: It so happened that I was absent on Fred.’s return 
from Detroit, but I left the whole thing to be attended to, and it 
was, by Mr. Martindale. | 
329 The thing is in proper shape,and I must say that Corn- 
well behaved rather meanly. I really begged of him for ea 
few days—if not to exceed three days—but it was all No, No. | 
offered personally to pay any expense incurred or to which he was 
put to by staying, yet he‘w’d not do it. 
The sale of the Litchfield property has been opened, so that is all 
right, if he pays. Nothing new. 
Yours, &c., O. M. BENEDICT. 
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Rocuester, May 17, 1860. 
N. P. Stewart, Esq. 

Dear Str: Why do you let the $150 draft come back? Mr. Pow- 
ers is decidedly provoked and unless paid without any delay will 
make cost. Don’t fail to respond at once. 

The bail in the Dehon case is all right. 


Yours, «c., O. M. BENEDICT. 


Rocuester, May 31st, 1860. 
N. P. Stewart, sq. Detroit. 

When Fred’k left here I was ex’g the case with Dehon, a printed 
copy of which I have ree’d from N. Y. at last. I have given ita 
very careful consideration and am at some loss to see upon what 
point reliance can be made to reverse the judgment. I am una- 
ble to see that the decision is so clearly against the weight of testi- 
mony that the court will reverse. Your action ag'’t Dehon is bro’t 
upon the theory that you were not bound to receive iron that was 

not rec’d by def’t otherwise or from a different source than 
326 thatspecified in thecontract of the 6th Sept., 1856, and that any 

contract or arrangement in respect to the iron made subse- 
quently and in ignorance of the fact that Dehon had no iron thus 
obtained is fraudulent and void as to yourself. 

Cau this be so? Is it of the slightest consequence to you whether 
the iron came by direct importation, as named in the contract, or 
whether the seller had it in his yard if the amount and quality was 
ready for delivery at the specified time? 

In your contract of 6th of December you say that “all differences 
as to said purchase of iron having been harmoniously adjusted,” 
&e. That is pretty strong language when in the same contract it is 
provided for holding and. disposing of 500 tons of iron. There is 
considerable conflict in the case in relation to some detail, but upon 
the main facts of the case it would seem that you agreed for two 
thousand tons of iron—1,500 tons delivered and paid for, the other 
500 from time to time, the subject of discussions and arrangements 
which finally resulted in an agreement to hold it for you, but as se- 
curity for money advanced or owing. Now, it must be a very 
strong and palpable case for the court to reverse a judgment be- 
cause it is against the weight of evidence, and whilst 1 would not 
discourage the prosecution of the appeal, upon the advice of the 
counsel in the case, yet I must say I have not much faith in your 
success. ‘There is no question of law in the case upon which the 
decision will turn; if reversed at all it must be because the referee 
came to a wrong conclusion upon the fact. 

| have given notice, as Fred’k will inform you, for the sureties to 

justify on the oth inst. at 9 o’clock ; he will also inform you 
327 of the ground taken by Mr. Craig. Allow me to hear from 

you by. return mails giving directions us to what shall be 
done. If the sureties do not “justify the sale will goon upon the 
execution, I presume. 


Very truly, &c., O. M. BENEDICT. 
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me a draft for $600 or $800? I want some cash the worst way; | 
have got to pay some money and every little helps, or let me get it 
by way of Congress Hall rents. Do what you can and all right. 


Yours, X&c., O. M. BENEDICT. 


Rocurster, Feb’y 21st, 1860. 
N. P. Stewart, Esq. 
Dear Sir: Thesavings bank has commenced a foreclosure 
324 upon the mortgage which it holds upon the Congress Hall 
barn, and filed the complaint. The bank renewed a policy 
of insurance, paying $40, Ist of Jan’y. I have got the amount and 
enclose it. It is desirable to stop that now, for if the interest Is paid 
the principal will not be called for, but interest must be paid 
promptly to have the loan continued. 


ee SOG ee F , Beets O80 21 OOP <ncnusnnemnnmin initiating $52 50 
Insurance ._--- Ee i a eee senile wi ciisieiniaeimis cia iN al 40 OO 
i laente lis ipl ial tilials eee Cr 1 07 
EER LR aa te SR Re a oe mC et Se ry ACE WDNR ST oo OO 


$128 57 


You had better send me a draft at once for this, so that I can stop 
this. 
How are you progressing? Are you getting matters into line? 


Yours, Xce., O. M. BENEDICT. 


Mr. Brewster handed me to-day a small balance due him for in- 
surance renewal, Ist Jan’y, $20.12, which, if you add to the above, 
will make the am't: 

$128 57 
20 12 


$148 69 
O. M. BENEDICT. 


Rocn’r, Mar. 2d, 1860. 
N. P. Stewart, Esq., Detroit. 
Dear Sir: [t so happened that I was absent on Fred.’s return 
from Detroit, but I left the whole thing to be attended to, and it 
was, by Mr. Martindale. 
320 The thing is in proper shape,and I must say that Corn- 
well behaved rather meanly. I really begged of him for e 
few days—if not to exceed three days—but it was all No, No. | 
offered personally to pay any expense incurred or to which he was 
put to by staying, yet he‘w’d not do it. 
The sale of the Litchfield property has been opened, so that is all 
right, if he pays. Nothing new. 


Yours, &c., O. M. BENEDICT. 
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Rocuester, May 17, 1860. 
N. P. Stewart, Esq. 

Dear Str: Why do you let the $450 draft come back? Mr. Pow- 
ers is decidedly provoked and unless paid without any delay will 
make cost. Don’t fail to respond at once. 

The bail in the Dehon case is all right. 


Yours, &e., O. M. BENEDICT. 


Rocuester, May 31st, 1860. 
N. P. Stewart, Ksq., Detroit. 

When Fred’k left here I was ex’g the case with Dehon, a printed 
copy of which I have ree’d from N. Y. at last. I have given it a 
very careful consideration and am at some loss to see upon what 
point reliance can be made to reverse the judgment. I am una- 
ble to see that the decision is so clearly against the weight of testi- 
mony that the court will reverse. Your action ag’t Dehon is bro’t 
upon the theory that you were not bound to receive iron that was 

not rec’d by def’t otherwise or from a different source than 
326  thatspecified in thecontract of the 6th Sept., 1856, and that any 

contract or arrangement in respect to the iron made subse- 
quently and in ignorance of the fact that Dehon had no iron thus 
obtained is fraudulent and void as to yourself. 

Can this be so? Is it of the slightest consequence to you whether 
the iron came by direct importation, as named in the contract, or 
whether the seller had it in his yard if the amount and quality was 
ready for delivery at the specified time? 

In your contract of 6th of December you say that “all differences 
as to said purchase of iron having been harmoniously adjusted,” 
&e. That is pretty strong language when in the same contract it is 
provided for holding and disposing of 500 tons of iron. ‘There is 
considerable conflict in the case in relation to some detail, but upon 
the main facts of the case it would seem that you agreed for two 
thousand tons of iron—1,500 tons delivered and paid for, the other 
500 from time to time, the subject of discussions and arrangements 
which finally resulted in an agreement to hold it for you, but as se- 
curity for money advanced or owing. Now, it must be a very 
strong and palpable case for the court to reverse a judgment be- 
cause it is against the weight of evidence, and whilst I would not 
discourage the prosecution of the appeal, Upon the advice of the 
counsel in the case, yet 1 must say I have not much faith in your 
success. ‘There is no question of law in the case upon which the 
decision will turn; if reversed at all it must be because the referee 
came to a wrong conclusion upon the fact. 

| have given notice, as Fred’k will inform you, for the sureties to 

justify on the Sth inst. at 9 o’clock ; he will also inform you 
327 of the ground taken by Mr. Craig. Allow me to hear from 

you by return mails giving directions as to what shall be 
done. If the sureties do not justify the sale will goon upon the 
execution, | presume. 


Very truly, &c., O. M. BENEDICT. 
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P.S.—That Dehon intended to make a sure thing of it and in 
all his negotiations kept the same idea in mind there is no doubt. 
The question is, Has he put and kept the matter in such shape that 
he can hold the advantage which he got? You bo’t 2,000 tons and 
it sufficiently appears that the delivery was to be in New York, and, 
of course, payments to be made there. If he was ready with iron 
of the quality and quantity required, has he not placed you in de- 
fault, and can you expect to escape the effect by saying that it did 
not come in the ship named in the contract? “I trow not.” 

Yours, &e., a 2. 


Rocuester, June 1st, 1860. 
N. P. Stewart, isq., Detroit. } 
Dear Sir: Frederick made application to the savings bank for 
a loan, which was granted, to the amount of $6,000 upon the Washi- 
ington street house and premises. ‘To-day the attorney of the bank 
informed me that the loan must be perfected soon to be effectual, 
as they could not hold the money for it a great while. I told him 
I would write you. 
Yours, Xc., O. M. BENEDICT. 


o28 Rocu’r, July 5, 60. 
N. P. Stewart, Esq. 

I was unable to see Mr. Martindale yesterday in time to telegraph, 
as he didn’t come out on the 4th. I sent to Tracey, Waite & Olm- 
sted last week an aff’t to be verified of the filing and ser. of the 
proper papers and execution In the Debon case. Why I don’t get 
it hack [ can’t understand, but I expect it every mail. I want their 
affidavit of filing, &c., and I will prepare one here as to cireum- 
stances ; you will have it soon, probably. I hope that you will hold 
the R. R. Co. close on, and matters will be settled, very likely. 

You know there is interest due on the Hornby decree the Ist of 
July. They require prompt payment of it. Let’s hear. 

Very truly, &c., O. M. BENEDICT. 


Rocuester, Sept. 1, 1860. 
N. P. Stewart, Esq. 

DrAR Sir: I have rec’d your favor and considered it. I regret 
exceedingly that I did not act upon my own judgment and allow 
the N. Y. Co. to bid off the Washington St. property. I felt clear 
that it was the better way, and yet I hardly wanted to take the 
responsibility against remonstrances. 

But that has gone by, and the matter is to be dealt with as it 
stands. I fear Litchfield has got a hard bargain, not that the prop- 
erty is well worth the money, but the difficulty lies in finding the 
purchaser. I did not find in your letter a word about the barn. | 

have agreed to rent it for $400 a year as it is or $500 to put 
o29 = it in good order, at your option. What do you say to this? 
I wish you would write me on the subject without delay and 
give me definite instructions in what you want done. I relied upon 
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receiving some money about the ist Sept. Let me hear from you 
without delay, if you please. 
Very truly, &c., O. M. BENEDICT. 


Sept. 6, 1860. 
N. P. Stewart, Esq. 

Dear Str: In haste, I will only say that the deed is enclosed, to 
be ex’d and ack’d bef. com’r for this State. 

Nothing new, except Litchfield telegraphed to-day to know if you 
were here and what was to be done. I answered you were in De- 
troit—could do nothing ; would probably repay the advance when 
you could if he did not take the property ; don’t know what he will 
do. He asked about the conveyance of the 33 feet. I could and did 
say nothing. 

The transaction with Elwood was on the 12th of April. You will 
send int. on $3,432.46 for 6 mos. 

Very truly, &e., QO. M. BENEDICT. 


Get some money for me from Mr. Bridges if you can. 
O. M. B. 


Rocuester, Sept. 8th, 1860. 
N. P. Stewart, Ksq., Detroit. 
Dear Str: The savings bank has commenced a foreclosure upon 
the mortgage upon Congress Hall barn. ‘The papers were served 
to-day. 
330 Powers says unless the int. is kept up he will clear the 
thing up. You better put me in funds to fix it up at once. 
Let me hear from you. 


Yours, &e., O. M. BENEDICT. 


Rocuester, Sept. 13th, 1860. 
N. P. Stewart, Esq. 
Dear Str: I have ree’d your draft and have paid the savings 
bank int. and costs and stopped the suit brought to foreclose the 
mort., and you can soon tell how the cash account will stand: 


| eects Me ee OATS ha i meat $52 50 
Upon that 23 Re a te Se aa ee se a mM TS 76 
OTe NM PS Nee a ST LY NE NT ER 43 36 


$96 62 

You will have to make further provision for interest upon the 

other mortgages. You better get some cash of Bridges and get the 
int. paid up. ‘These folks are all particular about their interest. 
Very truly, &e., O. M. BENEDICT. 


Gen’l Clark is at Sandy Hill. I will write him to-day to go to 
Detroit without delay. 
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Rocuester, Oct. 10th, 1860. 


N. P. Stewart, Esq., Detroit. 

Dear Sir: I reached home in safety, but the “ups and downs” 
have very nearly used me up. I am not feeling very well. I have 
paid the Hornby interest, $120.14, Powers, 49.81, and the others are 

to be seen, except Farley. 
33 To-day I have seen Mr. Farley, and you were in error as 
to his mort. It is $5,000 instead of $4,000. He makes the 
interest on the Ist Nov. $724.50, Deduct- your draft of $582.00, 
leaves unprovided for $142.50, as you will see. He took the draft, 
and will expect you to forward another for deficiency, which you 
better do at once. Don’t fail to provide for the drafts. 

I have written Gen’! Clark and enclosed to him your letter. | 
feel interested to have the matter going ahead, and I intend that it 
shall. 

I return this deed for the clerk’s certificate, or a com’r for this 


State. 
Very truly, &c., O. M. BENEDICT. 


P.S.—How did you make it at Saginaw? I hope, really, you 
will be able to make an arrangement there to your profit. 
O. M. B. 
N. P. Stewart, Esq. : 
What do you think about the Cornwall farm at $75 per acre? I 
do not know that it can be sold for that, but it can for $70 or $75, 


probably. Write. 
Yours, «c., O. M. BENEDICT. 


Rochester, Oct. 29th, 1860. 
P.S—When will the Detroit & Milwaukee Railroad Company 
pay? 


Rocnuster, Oct. 50th, 1860. 
N. P. Stewart, Esq., Detroit. 
Drar Str: I have yours of 27th. I wrote you on the 25th 
332 in respect to the Freeland, Squires & Co. claim, which you 
have before this. Give me early answer in respect to it, and 
place that in‘the best shape you can for them. I hope you will get 
the Saginaw matter in proper shape, for out of it you can make 
money beyond question. 

[ have the promise of those New York lawyers—Tracy, Wait & 
Olmstead—to make that motion in the Dehon case without further 
delay. I don’t see but there is a calm in matters. The Washing- 
ton St. property is to be put up again on the 15th Nov., as you will 
see by the notice. 

I would like to know definitely whether [ shall rely upon some 
cash when you receive your money from the D. & M. Co. I would 
like it very much, and will consider it a favor if you will do me up 
then. I have labored pretty faithfully for you another year, and 


“Ss 
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have never allowed an opportunity to slip to serve you in your 
interests, as I think you know, and I think if you add for services 
to the bal. of last vear one thousand dollars it ‘would not be far out 
of the way, do you? ‘Tell me. 

Then I have paid on the Cornwell farm .......--.-.---- $839 70 
i 


ON Rene ne epee er copay es, Soo Ee Aa ee ee mS A 


$847 45 


Besides some expenses, not amounting to very much, however. 

[ understood you to say that the expenses incurred by you in the 
Detroit . Milwaukee matter would be paid by the company—is 
that so* 

[ let Fred. have $50 last summer some time, when he wanted 

it. 
oe [ have written Gen’l Clark, but got no answer in any form. 
I wish he wd either come or speak, that you might know 
what to rely upon. I shall send to him again this week. 
Very truly, &c., O. M. BENEDICT. 


Rocuestrer, Nov’r 3d, 1860. 
N. P. Stewart, Esq., Detroit. 
Drar Str: I have yours of 2d inst., and fer your kind expression 
[ am obliged. I have seen Fred. to-day ; he says he wrote you yes- 
terday. I will restate as well as I can. If we find any errors they 
will be reviewed with pleasure : 


Aug. 16, 1860, I GAVG FOU GIRL. once ones conn ncnesccsns GH 
And some searches which I paid, say....--.-.-.--...--... 20 
n . 
$1,225 
I said we had ree’d § 50, S50. ee — 
Beside which Mr. nae a pout TAAL 
S450 150 
LOnVing GRO I VO ccnimtwdimen cone cwntingni 775 


I said to you Oct. 30th, 1860, add to that for services 
i siuauiepenliniaenelian ane 
Paid out expenses, &c., to Nov. 1..---.--- ssidemnenin cement ol 50 


$1,031 50 


BOE Oe 06 ii ick hide tonnannwndenwnel 50 OO 
$1,081 50 
22d May, paid on Cosmwell FW ....0206.000<- $839 70 
. " aaa aia 1 7d 


847 45 


$1,928 95 


26—147 
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304 Cr. 

Ap’! 24th, bal. cash on $860 dr. .......-...ccc--seceee §=694D 1S 
Bee OS Fei, TE ie ee nin congennensameneconene’ SOO 
15th Sept., bal. remaining of $100 ..-.-----.---------- § 35 


I do not see that I can do better with this now. IT have made no 
compilation of interest, as you will see. 

I don’t think that Emmons should repudiate his agreements. If 
he agreed to pay he ought to stand to it; but I suppose he has a 
great many at his elbow. 

Hoping and trusting that all will prove satisfactory, 

[ am very truly, y’r.ob’t serv'’t, O. M. BENEDICT. 


Rocursrer, Nour 19th, 18SGO—S p. m. 
N. P. Stewart, isq., Detroit. 

Dear Sir: I have nothing of much interest to say to-night, and 
there is so much confusion in the street that one hardly knows what 
they do. ‘The sale of the Washington street property was adjourned 
20 days at my request. Mr. Clark takes the ground that, so far as 
he is concerned, he has a lien upon the other vacant lot. Although 
the mortgage was on only 69 feet, yet, as he conveyed the whole 102 
subject to the mortgage, with a covenant on the part of the grantee 
to pay it, the equitable lien was created upon the whole, and if he 
has to pay he will take that ground. 

I have written Litchfield of the adjournment, and thus given him 
an opportunity to save himself if he can. I believe the property 

could be sold at an advance after a little. How do you get 
330 along? I suppose the gen’l is putting matters in shape. Let 
me hear from you and the geu'l. 


Very truly, &e., O. M. BENEDICT. 


Rocuerster, Nov. 23d, 1860. 
N. P. Stewart, Esq. 

Dear Sir: Mr. Farley came in this morning and informed me 
that the draft furnished for a part of his interest had been returned 
to him protested, and he does not feel well about it. He asked me 
to write you, and said he would wait until next Wednesday before 
taking proceedings. I fear that he will wait no longer. I have kept 
him quiet as long as I can. Don’t fail to answer in respect to it, 
and send the money if you can; but at all events write him and 
me so that we shall have it on Tuesday morning. The gen’l has 
informed you of the condition of things with the Detroit & Milwau- 
kee. I don’t feel disposed to be thus cheated, and have asked the 
general to take legal steps to open the decree. I was told when 
there it was all right, provided for, and would be paid. I have re- 
lied upon some cash from Detroit by the Ist of Dee’r. 

Very truly, &c., O. M. BENEDICT. 
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Rocuester, Dec. 7th, 1860. 
N. P. Stewart, Esq., Detroit. 

Dear Str: Can you send me $1,500? I have relied upon it and 
am really wanting it. You will confer a favor by doing this. 

Hlow does the gen’l get along’? I think there is too much 
336 shifting round about Detroit and Milwaukee matters, and I 
do not propose to submit to the loss of my demand. 

There have been too many promises to pay it for me now to con- 
sent to lose it without an effort to save. I do not think that the 
debt should be put off so carelessly. Little matters of supplies like 
the engineers’ wages ought to be regarded as sacred debts. 

Let me hear from you. 

Very truly, &., O. M. BENEDICT. 


Rocuester, Dec. 24th, 1860. 
N. P. Stewart, Esq. 

Dear Sir: I wrote you a few days since in respect to matters, 
but have heard nothing from you since. We ought to hear from 
yousoon. Mr. Powers to-day wished to know if the int. and ins. 
would be paid by the Ist of January on the barn mortgage. If you 
can, vou better send the money before the Ist of January. 
~ How does the gen’l get along? We would like to hear from you, 
and if you can send on some cash for us we should be glad. Say 
how it stands with matters. 

In great haste for the moment. 


Yours, Xe., O. M. BENEDICT. 


ROCHESTER, Aug't 13, 1861. 
N. P. Stewart. 
Dear Str: Your wheat have arrived and was placed in 
337 the bands of a commission agent, who has just reported the 
sale to me (in absence of Mr. Benedict) at 117$c. per bushel. 
I shall remit to you on Thursday. Do you wish to forward more 
wheat ? 


Truly yours, &e., J. H. MARTINDALE. 


RocHESTER, Oct. 14, 1861. 
Mrs. N. P. Stewart. 

Dear Mapam: I wrote to Mr. Stewart a few days ago upon the 
supposition that he was able to give some attention to business, but 
I regret to learn that he is still unable to hear anything of it. Know- 
ing that your own pecuniary interests an involved, I take the'lib- 
erty to write to you. When you were last here we endorsed a note 
of $800 to meet a pay’t to Mr. Farley upon your farm ; $300 of that 
note remaining unprovided for, and must be paid on the 19 or 20th 
inst., or Mr. F. will have the right to advertise, and that will make 
quite a bill of expenses. On the Ist of November there is another 
$1,000 due to Farley, which ought to be attended to before it falls 
due. There is 6 mos.’ int. due Ellwood on his mort.—due ¢ 2th inst. 
You will find all this on Mr. Stewart’s book. What shall be done? 
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If you think best, I will come up to Detroit; or if you could leave 
home long enough to come down here, perhaps matters could be put 
in better shape. You know what passed between Mr. Stewart and 
myself when here, | presume; I therefore write you thus early that 
some arrangement may be made. | 
Allow me to hear from you on the receipt of this. I am 
338 also very anxious about Mr. Stewart. Please tell me how he 
is and what the prospects of a speedy recovery are. 
lam very truly, &., your ob’d’t serv’t, © 


O. M. BENEDICT. 


RocHEstTER, Oct. 17th, 1861. 
Mrs. N. P. Stewart, Detroit: 

I ree’d to-day your telegrain requesting me to come to Detroit 
immediately. We have a circuit court in session here, which re- 
quires my attendance at present. I will dispose of my business as 
speedily as I can and then come to Detroit, | now think, within ten 
days. I will take care of the Farley matter and the interest with 
Elwood, so that no expense shall be made in the meantime. I wish 
on the receipt of this you would write me and say whether this is 
satisfactory to you. I feel interested to have these matters properly 
attended to, and, as Mr. Stewart is unable to give it his attention, I 
shall exert myself to do what I think he would like to have done 
could he express himself or could he personally attend to it. I do 
not suppose it possible for you to come here instead of my coming 
to Detroit. Being alone, it is difficult for me to leave home, and yet 
I shall do it. | 

Your ob’d’t serv’t, OQ. M. BENEDICT. 


Rocuester, Oct. 26th, 1861. 
Mrs. N. P. Stewart. 
Dear Mapam: I intended to come to Detroit this week until I 
rec'd Mr. Gray’s letter suggesting a delay of a few days in the 
309 hope that Mr. Stewart would so far recover as to be able to 
converse or be conversed with on business matters. I there- 
fore postponed my visit to Detroit fora few days. 1 now think I 
shall come up on Saturday of next week or on the Monday follow- 
ing, which will be on Saturday, the 2nd, or Monday, the 4th, of 
November; but I will write you again and tell you on what day I 
will be there. 
Hoping to find you in health and Mr. Stewart greatly improved, 
I am, very truly, &c., your ob’t serv’t, 
O. M. BENEDICT. 


Rocuester, Nov. 18, 1861. 


Mrs. N. P. Stewart. 

Dear Mavam: I have been expecting daily to hear from Detroit, 
as to how Mr. Stewart was getting along and as to what was being 
done. I Pave heard nothing yet, either from Mr. Thurber or Mr. 
Owen. Suppose you speak to Mr. Owen or Sanger to write me, giv- 
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ing the statement of matters which I asked Mr. Owen to send me 
and which I understood him to assent to. Have you been able to 
sell the carriage (which came from Pontiac)? If you can sell it for 
$200.00 do so and send me the money to apply upon matters here. 
If you can it will help so tauch. 

Don’t let Mr. Stewart make an assignment at present. I do not 
understand why Mr. Owen delays sending the statement. I think 
you better box and send to me as we talked. Put in what you 
like without much reference to the mortgage, as I do not think there 

will ever be any claim made under it. Please let me hear from 
340 you on these matters,as I fear delays will be detrimental. I 

have arranged the interest with Elwood, and have seen Mr. 
Farley and can procure some delay there if I can see how we can 
raise the money to meet it a few weeks hence. 

We ought to get enough together to take care of these payments. 
Let me hear from you if convenient immediately. 

With kind regards to you, 

I am, very truly, &e., O. M. BENEDICT. 


Rocuester, Dec. 23rd, 1861. 
Mrs. N. P. Stewart, Detroit: 

[ ree’d yours by one course of mail, and its contents noted and 
fully understood. It will all be well, and shall attend to your inter- 
ests. I think I shall succeed in doing something for you. 

[I wish Mr. Owen would answer my suggestion to him, so that I 
can see to some matters while in New York, as | intend to go this 
week. If he will write me at once l will be obliged. You know I 
asked him to take 83.000 or $4,000 for the bank interest in that 
chattel mortgage. See him and have him write at once. Ask him 
and Mr. Sanger to do it. In respect to the assignment I have not 
changed my mind atall. I should have been glad to have seen Mr. 
Gray and to learn what benefit could arise from an assignment. He 
might write me and explain. In respect to my being one of the 
assignees I hardly know what to say, nor do | see what benefit I 
could be. It looks to me as if it would be disastrous in any view. 
You cannot, after an assignment is made, control any property, anid 

it would all go. You better box, as I said to you, and send 
341 to me or as you may see fit such of the property as we con- 

cluded ought to be devoted to the payment of your and your 
sister’s demands. Pack silver, such as urn, .knives, forks, spoons, 
china, glass ware, &c. You will remember that a bill of sale was 
made to Rebecca when I was there. 

If you want to sell some of the knives and forks you may send 
them to me, with the prices. 

If Iam well enough I design to go to New York on Thursday 
evening. I have not been very well since my return home, and 
have spent four days in the trial of one cause. I shall endeavor to 
do for your interests, and I think I see where and how it is to be 
done. 

Let me hear from you on receipt of this, so that I shall get your 
letter by Thursday morning. 


Very truly, &c., O. M. BENEDICT. 
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Rocuester, Jan y 9th, 1862. 
Mrs. N. P. Stewart, Detroit: 


I wrote you on the 23d ult., but have rec’d no answer. I have 
to-day received a letter from Gen’! O. Clark giving me his views of 
the necessities of the case of Mr. Stewart and indicating the course 
he thought ought to be pursued. I should have been glad could 
I have met Mr. Clark there, but it was entirely impracticable for 
me to do so. 

We are now in the midst of a circuit court where I have a num- 
ber of causes requiring my personal attention, and, as Mr. Martin- 
dale is absent, [ cannot make any arrangement to leave home just 

now, and whether I can before the 20 inst., the day named by 
342 ~=—s the Gen’l, I do not now know, but I will see what I can doin 

that respect. I have not heard from Mr. Owen since [ left 
Detroit. I have no doubt but Mr. Stewart’s ereditors will do all 
they can to get their pay and will appropriate all the property they 
can reach by process, and no one ean find fault for that if the 
debts are honest debts. Many of them are and many are not 
meritorious, and the property should doubtless be directed to pay the 
former class. I would like to hear from you. I do not wish to ad- 
vise to any course which is not for your benefit, and I would be 
willing to make another trip to Detroit as early as I can if | can 
advance your interest in some proper and lawful way. I did not 
when there nor do I yet see any benefit in a general assignment. I 
wish Mr. Gray or Jerome would write me fully on the subject, if 
they will. 

I made suggestions when there and since as to some matters, and 
I continued of the same mind, and unless Jerome or Gray can state 
some facts that Ido nat now understand or the legal bearing of 
them which I do not appreciate I shall probably continue stubborn. 
Let me hear from you if you see fit, I say, what Mr. Stewart thinks 
of the matters and the course to be pursued. Have you followed 
my suggestions in: my last? 

Yours, €e., O. M. BENEDICT. 


RocHeEster, March 13, 1862 
Mrs. N. P. Stewart, Detroit. 
I have just rec'd yours of 12th, and I regret to say that my en- 


gagements are such that itis utterly im possible for me to leave home 
this week. The earliest moment I can leave is Monday eve’g, 


343 which, of course, brings me to Detroit on Tuesday morning. If 


I could come this week | would, for | appreciate your “and 


Mr. Stewart’s anxiety. If this will do write me on the receipt of 


this, so that I shall receive your letter by Saturday night’s mail. 
Don’t fail in this. 

Let everything rest till I come, and you need not inform Gray 
that [am coming. Say to Mr. Stewart that I will come and do 
what I can for him. Hoping that you are quite recovered from 
your illness, and that you are all in improved health, 


I am, very truly, &e., O. M. BENEDICT. 


land 
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Rocuester, March 27th, 62. 
Mrs. N. P. Stewart, Detroit : 

I am in receipt of yours of 26th inst., and regret the position of 
affairs. I am now well satisfied that a journey to Detroit would be 
a useless expense. Unless I could have the ear of Mr. Emmons, 
nothing could probably be done, and I infer that there is no prob- 
ability that he would give matters any attention. You are aware 
that | am, in Mr. Martindale’s absence, quite alone, and it is very 
difficult for me to be absent even for a day; yet [ should have gone 
to Detroit before this day if I could have seen the matters were in 
shape so we could do something. I am willing and anxious to be of 
some service in the adjustment of Mr. Stewart’s affairs, but there can 
be no use in making journeys and doing nothing. You know that I 
drew and executed several papers when last in Detroit, and [ am not 
aware that I could add to their efficacy now. I wish Emmons and 

Gray would see what they think ought to be done, and there 
344. would be time to consult in respect to it. I feel very anxious 

to have Mr. Stewart cared for, but do not see, as I have said, 
that my presence there without Einmons’ or Gray’s plans before me 
could be of any service. Ask Mr. Emmons or Gray to write me, 
if they will, what they think ought to be done. 

Mrs. Stewart, an assignment, instead of furnishing you anything 
for expenses, must necessarily have shorn you of all means. An as- 
signment could not create property nor put you in funds. Have you 
sold the carriage or horses? If not, you had better while the power 
and authority to do so continues. 

Do you not want the taxes paid on tlre fowa lands? They should 
be to save it. I have not yet been able to get matters with Litchfield 
in shape to make it safe for me to make an offer for the chattel mort- 
gage to Mr. Sanger. Now, as to money, you ought not to use it up 
just now and thus put everything beyond your reach, but sell some 
things there and expend the proceeds rather than draw upon this 
fund and then find both gone. Still, if it is insisted upon, I have 
no power or disposition to decide how it shall be done. I advised, 
when there, what I thought ought to be done in respect to certain 
articles of property. I afterwards wrote in respect to a few things. 
[ have never heard whether anything has been done in pursuance 
of such advice and suggestions. 

On the receipt of this please see Emmons—send for him to come 
to the house to see you and he will come—also Gray, and let them 
fix upon a plan which they think ought to be adopted. I have confi- 

dence that either and both will advise you to a judicious course 
345 if they ean see the whole case. It was very queer if Mr. 

Stewart wants me to come up mainly to bring money that can 
be sent just as well. Let me hear as soon as you see E.and G. Re- 
gards to Mr. Stewart, Xe. 


Yours very truly, O. M. BENEDICT. 


Rocuester, March 24th, 1862. 
Mrs. N. P. Stewart, Detroit: 
I am under the necessity of saying to you I cannot come to De- 
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troit quite yet. I am quite alone and cannot easily arrange to leave 
home. I find that to-morrow parties from some distance have a 
reference before me which necessarily detains. 

I wish Mr. Emmons would write me fully what he thinks ought 
to be done, so that I can have it before my mind. If absolutely nec- 
essary I will endeavor to leave here Thursday night and spend 
Friday at Detroit, and possibly I could get away Wednesday eve’g. 
Will you see Emmons immediately on the subject? I am unable 
to see what can be done to facilitate matters more than has been, 
but I am willing to try. 

Yours very truly, O. M. BENEDICT. 


ROCHESTER, Ap'l oth, 1862. 
Mrs. N. P. Stewart, Detroit: 

J have rec’d yours of yesterday, and I am sorry to hear of your 
accumulated troubles. Do you know what the character of the 
claim is for which the furniture is attached? Is it an execution, or 

what? I havea sort of suspicion that it is for taxes, for I re- 
346 member that when I was up something was said by some one 
about taxes at Pontiac. 

Can you answer methat? Then I can tell better, for for taxes any 
property on the premises may be taken without regard to ownership 
in this State, and I think it is so there. 

Answer by ret. mail, and then I will advise you what to do, as I 
do not now know whether you can hold or not, and if for taxes proba- 
bly you would fail in a replevin suit. 

Tt is too late to-d: ay, but I will send you $250 on Monday. 


Yours, &ce., O. M. BENEDICT. 


RocuHEster, Ap’l 22, 1862 
Mrs. N. P. Stewart, Detroit: 

Please find enclosed check for $100.00. Let me hear that you re- 
ceive it. I really hope that something will be done to aid you to 
save something. 

You do not say how Mr. Stewart is. Does he improveany? Please 
remember me to him, and assure him of my willingness to come up 
if I can aid any in putting his affairs in shi oe 

Yours very truly, . M. BENEDICT. 
RocHESTER, Ap’l 24, 1862 
Mrs. N. P. Stewart, Detroit: : 

Enclosed please find mem. from St. Luke’s records, showing your 
marriage to have taken place Dec. 20th, 1858. 

I thought some time ago that you h: ad better ship the stuff, as was 

suggested 
347 Mr. Stewart could send to me anything he chose as security 
to me which has not been already assigned to vou and your 
sister. I think that you better send me that earri: ige if it cannot be 
sold there. 

Write by return mail, as I shall leave home for a few days after 

next Tuesday morning; so let me know immediately what you do. 
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T I rec’d another long letter to-day from Mr. Romeyn, but of no 
¥ definite interest or account. 
Yours, &e., O. M. BENEDICT. 
Rocn’r, May 22, 1862. 
2 Mrs. N. P. Stewart: 
tee I have tried pretty faithfully to get copy of the acc. at Brewster 
& Fenn’s. I have not yet succeeded, but will keep trying. 
[ may possibly come up to Detroit on Saturday; cannot yet say ; 
if not, may first of next week. 
Yours, &e., O. M. BENEDICT. 
: 
Rocuester, June 12th, 1862. 
N. P. Stewart, Esq.: 
Dear Str: On the other side you will find a request to Mr. Craig 
to settle and pay up.the Dehon matter. They will sue him on his 
bona unless it is done up without delay, and Mr. Craig does not feel 
i willing to do it without your direction. 
; Please sign and return the paper to me by return mail. I have 
not heard from any of you since I was there. Don’t fail to 
348 answer by ret. mail, for I fear Mr. Craig will be sued if it is 
not done up promptly. 
Yours, &c., O. M. BENEDICT. 


4 
, Supreme Court. 


if Netson P. Stewart, Appell’t, 
4, ag’st 
; Maria L. Devon, Ex’trix of Last Will and Testament of Theo. { 
Dehon, Deceased. J 
Mr. John Craig, Rochester, N. Y.: 
[ am satisfied that there is no use in the further prosecution of 
this case, and I request you to settle it up without further appeal 
or expenses, and oblige yours, Xc., 


Detroit, June 13th, 1862. 


J RocuestTer, June 26, 1862. 
; Mrs. Stewart: 

. [ Expecting you up to-day and being exceedingly busy, I did not 
y come down. I regret I did not postpone other business to do so, as 


I see now that you expected me. 
I have an engagement for this eve’g. 
I will meet you at Congress Hall at 7 o’c. to-morrow morning, if 


&. you will send word to me this eve’g, or at any other time you may 
\) name. 
r re] i TT a 
Yours truly, &e., O. M. BENEDICT. 


349 Mrs. Stewart: 
I left that deed with Mr. Pond for you to Mr. Stewart to 
27—147 
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execute. Will it be done? If so, please have it executed and sent 
to me; if not, it only makes some expenses for somebody to pay. 
Will you write me on the subject? 
How is my friend, your husband? Is he improving? My re- 
gards to him and yourself. 


Very truly, &e., O. M. BENEDICT. 


Rocnester, July 2d, 1862. 
Mrs. N. P. Stewart, Detroit : 

Your letter of Ist inst. is rec’d and its contents almost surprise me. 

If Mr. Stewart fully understands the memorandum I gave you | 
am satisfied he would not be dissatisfied. He will remember that 
Mr. Farley had a decree of foreclosure and sale of your farm. 

On the 3rd of May, 1861, Mr. Farley consented to postpone the 
sale, provided one thousand dollars should be paid Ist July, 1861. 
July came and the money was not paid. On the 19th July it was 
further suspended by giving one note of $800,’which I endorsed at 
o mo.,and the small note which is in the ace. $500 were paid by 
the sale of wheat, leaving $300 of the $800 unpaid when it fell due 
in Oct.,and which remained unpaid until the sale of the farm. Mr. 
Farley further delayed proceedings to sell at my earnest solicitations 
from 21st Oct. to Dec., when the matter was finally consummated. 
So much for the $300 item and small note. 

As to the interest to Ellwood, who should have paid that? 

300 It wasa part of the lien upon the farm. How should it have 

been paid? I confess I do not see. There was no way to do 

but to pay or allow a sale upon Ellwood’s decree, in which case you 

would not have realized a dollar. I spent considerable time, and 

took the time and trouble to go to Detroit to save you what was 

saved, and I think I get a poor return for it. I am sure if Mr. 

Stewart will understand how it is in fact that he will be the last man 
to complain of me. 

In respect to the other—the New York matter—the course will 
only make it cost Mr. Craig more money in interest and cost—it is 
wrong; but 1 cannot say more than I have nor state the case more 
plainly than I have. If you and Mr.Stewart choose to listen to other 
persons, who know but little of what they speak, all well. I can 
only advise what I deem to be the proper course and stop there. 
Mr. Stewart knows I never had any confidence in the Dehon appeal 
since I ex’d it. I hope I shall hear from you on the receipt of this 
and be informed what is the ultimate conclusion in all these matters. 
You can send me receipt for $241.00, the am’t I handed you on the 
27th of June, whether you are satisfied with this explanation or not. 

I hope and trust I have made myself understood, whether it is 
satisfactory to any one or not. I have endeavored to protect your 
interests, and Mr. Stewart knows very well that I have time and 
again procured time and delay on his matters by incurring personal 
obligations here for him. 

I wish you wd write by ret. mail what the decision is upon all 
the matters. 

Yours, &c., O. M. BENEDICT. 


ae Mgmnt MR Fe omy A wm Nae 
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951 ‘“ EXHIBIT 12” or W.’s Dep’N. 
Answe , of Litchfield in Craig Uv. Litchfield. 
Supreme Court, County of Monroe. 
ag’ st 


KiisuaA C. Lircurie.p, Impleaded with Netson P. Srewart and 
GEORGE K. JOHNSON. 


OscaR CRAIG ) 


(Copy.) 
Answer of defendant, Flisha C. Litelhfield. 


The defendant, Elisha C. Litehfield, makes this answer to the com- 
plaint herein as follows: 

As to each and every allegation of the complaint, except the 
allegation iu respect to the execution or signing of a bond of the 
general character and description of the bond in the complaint sup- 
posed, this defendant denies any knowledge or information thereof 
sufhicient to form a behef, and he therefore controverts the same 
severally, and he states that the bond so signed by him was executed 

Detroit, in the State of Michigan, and was delivered by him to the 
said Stewart and not to the plaintiff,and that he never received any 
consideration whatever for the signing thereof by him, and the 
same was so signed by him solely for the accommodation of said 
Stewart. 

This defendant, upon information and belief, states that an appeal 

has been taken by and on behalf of said Stewart, at the in- 
so2 stance and by the procurement of the plaintiff in this action, 

from the judgment entered on the direction of the general 
term in the complaint referred to, and that security for the payment 
of such judgment has been given thereon and the plaintiff's proceed- 
ings upon said judgment have been stayed, and that said appeal is 
pending undetermined, and that the plaintiff in this action has not 
paid said judgment or any part thereof, and that by reason of said 
ap peal and security and the pendency thereof he has not become 
liable to pay the same or any part thereof; and this defendant in like 
manner states that the property of said Stewart which the plaintiff 
herein holds under said mortgage to him as an indemnity against 
the liability he assumed as surety for said Stewart on the appeal 
from the said judgment against said Stewart, exclusive of the prop- 
erty alleged in the complaint to have been sold under said execu- 
tion in favor of the Madison County Bank; is of very great value, and 
Is an ample indemnity to the pl: \intiff against such liability. This 
defendant takes objection to the complaint for that it does not state 
facts sufficient to constitute a cause of action. 

Whereupon this defendant demands judgment herein, together 
with the costs of his action. 

TRACY, WAIT & OLMSTEAD, 
Defendant’s Attorneys, 18 William Street, New York. 


eee ee 
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Ciry AND County oF New YORK, 88: 


Elisha C. Litchfield, being swern, says that he is the defendant 

making the foregoing answer, and that the said answer is true to 

the knowledge of deponent except as to those matters stated 

353 therein on information and belief, and as to those matters he 
believes it to be true. 


ELISHA C. LITCHFIELD. 


Sworn to before me this 26th day of May, 1862. 
C. MURDOCK, 
Notary Public, New York City. 


“ExHisit 13” or W.’s Dep’N. 


The Last Will and Testament of Henry K. Sanger, of the City of Detroit, 
State of Michigan. 


I, Henry K. Sanger, considering the uncertainty of this mortal 
life and being of sound mind and memory, blessed be Almighty 
God for the same, do make and publish this my last will and testa- 
ment in manner and form following: 

First. I resign my soul into the hands of Almighty God, hoping 
and believing in a remission of my sins by the merits and mediation 
of Jesus Christ, and my body I commit to the earth to be buried de- 
cently and privately, without any funeral pomp and with as little 
expense as may be. 

Second. I give and bequeath unto my beloved wife, Caroline 
Sanger, all my real estate and personal property of every descerip- 
tion,and hereby appoint her my sole executrix, directing her to pay 
all my just debts and funeral expenses. 

In testimony whereof I hereunto set my hand and seal and 
004 publish and declare this to be my last will and testament in 
presence of the witnesses named below this 7th day of May, 
1862. 
HENRY K. SANGER. [seat.] 
LOBERT REILLY. 
CHARLES C. CADMAN. 


The above instrument of one sheet was at the date thereof de- 
clared to us by the testator, Henry K. Sanger, to be his last will and 
testament, and he then acknowledged to each of us that he had sub- 
scribed the same, and we, at his request, sign our names hereto as 
attesting witnesses. 

ROBERT REILLY, 
Residing at Detroit, County of Wayne, Mich. 
CHARLES C. CADMAN, 
Residing at Detroit, County of Wayne, Mich. 
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“Exuisit 14” or W.’s Dep’N. 


Henry K. Sanger, by ex’r, ) 
To release 
Mary A. Stewart. } 


Whereas, my deed bearing date the 27th day of April, 1860, Nelson 
P. Stewart and Mary A. Stewart, his wife, then of Detroit, conveyed 
to Henry K. Sanger, of the same place, the following-described 
premises, to wit, all the tract or parcel of land situate in the city of 

Rochester, county of Monroe and State of New York, as de- 
d00 scribed as follows: Beginning at the intersection of the west 

line of Mill street with Railroad avenue and running thence 
westerly on the south line of said avenue 100 feet; thence southerly 
on a line parallel to the west line of said Mill street 100 feet; thence 
easterly on a line parallel with the south line of Mill street ; thence 
northerly on the west line of Mill street to the place of beginning ; 

And whereas at the time of such conveyance said Henry K. Sanger 
was cashier of the Michigan Insurance Company of Detroit, Michi- 
gan, and said conveyance was in the nature of a mortgage to secure 
the payment of an indebtedness from said Stewart to said Michigan 
Insurance Company ; 

And whereas said Sanger, on or about the fourteenth day of June, 
A. D. 1864, departed this life testate, and by his last will devised 
and bequeathed all his property of every name and nature to the 
undersigned Caroline Sanger, whom he made executrix of his said 
will, and thereby the legal title of said premises became and now is 
vested in said Caroline as trustee; 

And whereas the said Michigan Insurance Company have re- 
quested the said Caroline to release and discharge the said Mary A. 
Stewart from the effects and operation of said conveyance . 

Now, therefore, in consideration of the premises and one dollar to 
mein hand paid by said Mary A. Stewart, the receipt whereof is 
hereby confessed and acknowledged, I have released and discharged, 
and do hereby release and discharge, the said Mary A. Stewart, her 
heirs, executors, administrators, and assigns, from the effects and 
operation of said deed as fully and effectually in all respects as if the 

same had never been signed or executed by her. 
306 In witness whereof I have hereunto set my hand and seal 

this 29th day of December, A. D. 1866. 

CAROLINE SANGER, [t. s.] 

Sole Devisee and Executrizx of the Last Will 
of Ilenry K. Sanger, Deceased. 
In presence of— 

H. P. SANGER, 
CHAS. C. CADMAN. 


STATE OF MICHIGAN, | 
County of Wayne, J 


On this 29th day of December, A. D. 1866, before me, a notary 


P SS . 
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public in and for said county, personally appeared the above-named 
Caroline Sanger, to me known to be the said person who signed the 
above instrument, and acknowledged she executed the same for the 
uses and purposes therein mentioned. 
CHAS. C. CADMAN, 
Notary Public, Wayne County, Michigan. 


STATE OF MICHIGAN, |. 

County of Wayne, Jj 

I, James D. Weir, clerk of said county and clerk of the circuit 
court for the county of Wayne, which is a court of record, having a 
seal, do hereby certify that Chas. C. Cadman, whose name is sub- 
scribed to certificate or proof of acknowledgment of the annexed in- 
strument and therein written, was at the time of taking such proof 
or acknowledgment a notary public in and for said county, duly 
commissioned and qualified and duly authorized to take the 

same. 
3507 And, further, that I am well acquainted with the hand- 
writing of such notary public and verily believe that the 
signature to the said certificate of proof of acknowledgment is genu- 
ine. I further certify that said instrument is executed and acknowl- 
edged according to the laws of this State. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court and county, at Detroit, this 10th day of Janu- 
ary, A. D. 1866. 

tary JAMES D. WEIR, Clerk, 
By DAVID Lb. BROWN, - 
Dep. Clerk. 


_ 
o 


[ Five-cent rev. stamp. ] 
[ Rev. stamp, 50c. ] 

A true copy of the original, recorded April 16, 1867, at 5 o’clock 
p. m., and exam’d. | 
GEO. H. BARRY, Clerk. 
STATE OF New YorK: 

Monroe County CLerk’s Orrice, Rocuestrer, N. Y. 

I, Edward A. Frost, clerk of the county of Monroe, of the county 
court of said county and of the supreme court, both being courts of 
record, having a common seal, do hereby certify that I have com- 
pared a copy of a release of mortgage hereunto annexed with the 
original now on record in this office, and that the same is a tran- 
script thereof and of the whole of said original. 

In testimony whereof I have hereunto set my band and affixed 
the seal of said county this 19th day of May, A. D. 1880. 

ly. A. FROST, Clerk. 


305 “ Exuipits 15, 16,17” or W.’s Dep’N. 


Three deeds, Nelson P. Stewart and wife to Joseph Farley, of 
Monroe county,-New York, dated March 27th, 1861, conveying 
586.61 acres of Jand in the State of lowa, for the aggregate specified 
consideration of $5,140.34. 
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“|oxutpits 18, 19, anp 20” or W.’s Dep’N. 


Deeds, Joseph Farley and wife to Oliver M. Benedict, dated De- 
cember 21, 1861; same lands described in Exhibits 15, 16, and 17; 
consideration, $1 in each deed. 


“ Exarpits 2], 22, 25” or W.’s Depr’nN. 


Deeds, the Demoine Navigation and R. R. Co. to Nelson P. 
Stewart, dated August 1, 1859, conveying same lands described in 
Exhibits 15, 16, and 17; aggregate consideration, same. 


“ Exurpit 24” or W.’s Dep’N. 


Deed of referee to Benedict and Martindale on foreclosure of 
mortgage executed by N. P. Stewart to Cornelius Cornwall on prop- 
erty in Monroe county, N. Y., dated 22d May, A. D. 1860; consid- 
eration, 54,500.00. 


859 “EXHIBIT 25” or W.’s DEP’N. 
Deed, Benedict and Martindale to Mason Cole, dated May 6th, 1861, 
of same lands conveved by Exhibit 24; consideration, $8,120.00. 
“Exuisit 26” or W.’s Dep’x. 
List of bonds sold and transferred to O. M. Benedict and John H. 


Martindale against the Port Huron & Milwaukee Railway Com- 
pany, numbering as follows: 


Nos. 2151 to 2175, both inclusive .................. 9§ Senda 
. 7: * Seo a Ss 
.. 6) * 2" a“ Ba ee ss 
ey: | Eee yl. ek ee ee en ee Ne eg i 
“« 397867 “ . Ys pihdrnonnde taj A. 
“ 1793 and 1794 “ 0 teen n nnn cannes oe 
a: ta? ae. 6% oe es eee - 
= 28 to Fae = C*  . . \-eeeiened madi -* 
. ne Sl le " Sitiiiedstentine mdiniimioniiemlata ie 


Also No. 2082 to 2100 “ Os | 
“i * 2° wee” Oe 42 61 bonds. 
165 
These last two lots of bonds in Commercial Bank as 
they are. 
Also 1001 to 1116, both inclusive ...---- ciaianailidadidiiees 116 
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Also five bonds now in the Corn Exchange Bank, in the 


PE NUE STUUR sisiicnssnsh & accnassnsahs oinitinszaceieneiat encbapulahlpllauiiiaehe 5 
360 286 
Less thirty-six bonds due other parties --.-.---- 36 

250 y 


For value received, I hereby sell, assign, transfer, and set over to 
O. M. Benedict and John H. Martindale the above bonds with the 
coupons thereto annexed. 

Rochester, Sept. 5, 1860. 

(Signed) NELSON P. STEWART. 


(Endorsed :) Copy of bill of sale of bonds to O. M. Benedict and 
J. H. Martindale. 
Sept. 5, 1560. 
“Exnipit 27” of W.’s Dep’. 
Judgment Record. 
STraTE OF MICHIGAN: 
Circuit Court for the County of Shiawassee. | 


Oriver M. Benepicr and Jonn H. MARTINDALE ) 


vs. . 
Port Huron & Minwavukee R. R. Co. 
This exhibit is sufficiently abstracted in the deposition. 
361 “ ExHiBir 28” or W.’s Dep’N. 


Deed of Congress Hall barn property, N. P. Stewart to O. M. Ben- 
edict, dated Sept. 6, 1860: consideration, one dollar. f 
Acknowledged in Detroit Sept. 15th, 1860. 
Acknowledged and verified by Co. cl’k and seal September 19, 
1860. 
“ ExHIBit 29” or W.’s DeEp’N. 


Judgment- Roll. 


7 
——! 


Supreme Court, Monroe County. 


DANIEL W. Powers ef al. ) 
US. a 
Netson R. Stewart, - | 


| einai eee er 
a; > 


Foreclosure of mortgage, Stewart to Walbridge, assigned to 
Powers. 
Decree of foreclosure entered March 2nd, 1860; record filed March | 


3rd, 1860. 
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BND esivcolae sniehst ep'olenasinabastehascamnaaala ict seca anes weeded $1,514 33. Debt. 
CEE aS ee SEER Ee IR er em eRe RAMI: 107 38 
OSCAR CRAIG, 
PUff’s Atty. 


“ Exuipit 30” or W.’s Dep’N. 


Referee’s report of sale on foregoing judg’t sale, January 


/_— 


862 12th, 1861; property sold for $70; same date, report of de- 
ficiency, $1,438.25. 
GEO. E. KING, Referee. 


“ ExauBit 381” or W.’s Dep’N. 


Assignment of mortgage, Rochester Savings Bank to Daniel W. 
Powers. 

Assignment dated 22d September, 1860. 

Consideration, $1,500, and interest from July 1, 1860; mortgage 
made by Walbridge and wife to assignor Dec. 15, 1850. 

Encumbers same property as “ Exhibit 30,” above. 

“EXHIBIT 32” or W.’s Dep’N. 

Deed of property covered by last two exhibits, from Daniel W. 
Powers to John Craig, dated November 15th, 1861; consideration, 
$3 216.57. 

“Exuisit 33” or W.’s Dep’N. 

Deed, Nelson P. Stewart and wife to Oliver M. Benedict, dated Oc- 
tober 18th, 1860; consideration, $500; conveys 33 feet front on 
Washington street, in the city of Rochester, being portion of prop- 
erty purchased by grantor of Freeman Clark. 

Body of deed in Benedict’s handwriting, executed and acknowl- 
edged in Wayne county, Michigan. 

Not recorded. 


O63 “Exuipit 34” or W.’s Dep’. 
Judgment- Roll. 
Supreme Court, Monroe County, N. Y. 


Witi1aM M. Barr et al., Trustees of Madison County Bank, 
vs. 
Netson P. STEWART. 


Judgment for damages... ...22 ...26< 2222-2. oon cwccnn $2,584 03 
fe ee cbdbicetnmnina ternal anneih 91 21 
a eal lai alleen erica eee $2,675 84 


Filed October 26, 1859. 
M. G. WARNER, JrR., 
PUff's Alt’y. 
28—147 
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“PExurpit 35” or W.’s DeEp’N. 


Sheriff’s certificate of sale on execution on the foregoing judg- 
ment, dated December 17, 1860. 


$1,700. 1. The property on Washington street, Rochester, de- 


scribed in foregoing Exhibit 35. ; 
$800. 2. Irondequoit property, one description, 30 acres. 
$100. 3. Another description, containing 4 acres. 
$5. 4. Another description, containing 3,’, acres. 
$400. 5. Another description, containing 12,7; acres 


1vvU 


$200. 6. Another description, containing 5} acres. 
364 $50. 7. Another description. 
$60. 8. Another description, containing 4 acres. 
Certified to have been sold in separate parcels for the total sum of 


$3,325 to Benjamin R. Wendell; redeemable in 15 months. 


“Exurpit 36” or W.’s Dep’y. 
Sheriff’s certificate of sale on execution on Madison County Bank 
judgment, December 17th, 1860, of Congress Hall property to John 
Craig for $5.00. 


“ ExuisBit 37” or W.’s DEP’N. 


, 
Sheriff’s deed, dated March 21, 1862, to Daniel W. Powers, of prop- R 
erty described in sheriff’s certificate (Exhibit 35), to Benjamin R. 
Wendell; recites redemption by grantee on a junior judgment by 
payment of $3,315 and interest thereon. 
“ Exuibit 38” or W.’s Dep’N. 
Sheriff’s deed, in pursuance of sheriff’s certificate (Exhibit 36), 
dated March 21, 1852, to Daniel W. Powers, of Congress Hall prop- | 
erty, the same being redeemed on a junior judgment by payment of ‘| 
$5 and interest thereon. f 
“Exuipit 39” or W.’s Dep’n. 
vedemption papers upon which deeds (Exhibits 37 and 38) were 
made. 
a Supreme Court. 
DANIEL W. Powers ( 
ag’st 
Nevson P. Stewart. j 
Judgment against Def’t. 
I iain ineh cbadiings pone: michigan aicitinnintinn danciildielneilindaih $1,595 86 3 
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$1,481 78 q 
Perfected and docketed Janury 26, 1860, at 6 o’clock p. m. 7 
BENEDICT & MARTINDALE, Atiorneys. | 


mr 


Sir 
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SraTe oF New York, | 
Monroe County. j 


CLERK’s Orrice, Rocuester, March 15, 1863. 
The above is a correct transcript from the docket of a judgment 
in this office. 


JOSEPH COCHRANE, Clerk. 
‘< , Rye 


Supreme Court. 


Danie W. Powers ) 
ag’ st ! 
Netson P. Srewarr. } 
Judgment January 26, 1860, as follows: 
SUCIIOE GID bitin wcities ninieen coe venieseee 
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$1,481 78 
366 lor value received of O. M. Benedict, I hereby sell and 
assign to said Benedict the above-described judgments for his 
sole use and benefit, but without recourse to me in-‘any event. 
D. W. POWERS. [t. s.] 
April 10, 1860. 


lor value ree’d of Daniel W. Powers, of Rochester, I hereby sell, 
assign, transfer, and set over to him the above mentioned and de- 
scribed judgment for his sole use and benefit. 
O. M. BENEDICT. [ . s.] 
Rochester, March 17, 1862. 


Supreme Court. 
Dante W. Powers ) 
ag’ st 
Netson P. Stewart. } 

STaTE OF New YORK, | : 

' > SS? 

Monroe County, 
Daniel W. Powers, of the city of Rochester, being duly sworn, 
doth depose and say that on the 26th January, 1860, he recovered a 


judgment herein against defendant for the sum of one thousand 


four hundred eighty-one dollars and seventy-eight cents; that on 

the 10th day of April, 1860, for a valuable consideration to him 

paid by O. M. Benedict, of the city of Rochester, he duly assigned 

said judgment to said Benedict, a copy of which assignment is hereto 
annexed, marked “A.” 

367 Deponent further saith that on this 17th day of March, 

1862, said Benedict by writing duly reassigned said judgment 


se 
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to deponent, a copy of which last assignment is also hereto annexed 


marked “ B.” 

Deponent further saith that the amount due upon said judgment 
at the date of this affidavit, according to his information and belief 
and to the best of his knowledge, is $1,705. 

Deponent further saith not. 

D. W. POWERS. 


“WxuiBit 40” or W.’s Dep’n. 


Deed, quit claim, Daniel W. Powers to O. M. Benedict and John 
Craig, dated March 24, 1862; consideration, $1,500; conveys 
Washington street property, to wit, lst description in Exhibit 35, do. 
in Ex’t 37; acknowledged March 25, 1862; recorded May 3rd, 


1862. 
“ExHIsBit 41” or W.’s DEp’N. 


Warranty deed, Daniel W. Powers and wife to Mortimer F. 
Revnolds, dated April 24, 1863; consideration, $4,725; conveys 
descriptions 2 to 8, inclusive, of sheriff’s certificate, Exhibit 35, 
Irondequoit property. 


“Exuipit 42” or W.’s DeEp’N. 


Unexecuted deed, N. P. Stewart to Daniel W. Powers, 
368 dated May 27,1862; drawn by Benedict; Stewart’s signature 
(paralytic) attached and seal; blank acknowledgment, same 
date, same handwriting as body of instrument; this paper spoken 
of by Mrs. Stewart in her deposition. 
Purports conveyance of same descriptions 2 to 8 of Exhibits 35 
and 41, above. 


“EXHIBIT 43” oF W.’s Dep’N. 
Judgment Record on Foreclosure. 
Supreme Court, Monroe County. 


JOHN CRAIG 
US. 
NEetson P. Stewart and Mary A., His Wife. 


Bill of foreclosure on mortgage of indemnity against liability on 
the Dehon appeal bond. : é 

Filed November 6, 1862; bill sets forth mortgage covering Con- 
gress Hall and Irondequoit property ; process served on defendants 
by publication. 

Decree for foreclosure and sale of all the property described in the 
mortgage. 


idee. ih wai 
ee 
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“Exuisit 44” or W.’s Dep’N. 


Referee’s report of sale under decree in Exhibit 43; shows ad- 

vertisement and sale of only the Irondequoit property, as de- 

369 scribed in Exhibit 35, as numbered from 2 to 8, inclusive ; 

sale January 31, 1863, to Daniel W. Powers for $230; costs, 
$84.85; deficiency, $10,952.94. 


“Exuipir 45” or W.’s Dep’. 
Rece pts by John Craig of Re nts of Congre SS Hall. 


$300. Ree’d July 1, 1861, from H. D. Scrantom three hundred 
dollars for rent of Congress Hall for month of June, 1861. 


JOHN CRAIG. 


$300. Ree’d August 1, 1861, from Hon. H. Serantom three hun- 
lred dollars for one h’s rent (July) of Congress Hall Hotel 
dred dollars for one months rent (July) o ongress fla otel. 


JOHN CRAIG. 


$300. Ree’d, Rochester, Sept. 2, 1861, from H. D. Scrantom three 
hundred dollars, rent of Congress Hall for month of August. 


JOHN CRAIG. 


$300. Ree’d, Rochester, Nov. 1, 1861, from H. D. Scrantom three 
hundred dollars for rent of Congress Hall for month of October 
last. ea 
JOHN CRAIG. 


Ree’d Nov. 1, 1861, from H. D. Scrantom seventy-eight 75 dol- 
lars for installment of principal due on furniture this day; also 
nineteen “7, for three months’ interest from August 1 to this date 
on $1,101.36 of principal. 


JOHN CRAIG. 


oi $300. Ree’d, Rochester, Dec. 2, 1561, from H. D. Seran- 
tom three hundred dollars for rent of Congress Hall for the 
month of Nov. last. 


JOHN CRAIG. 


$300. Rec’d, Rochester, Dec. 2, 1861, from H. D. Serantom three 
hundred dollars for rent of Congress Hall for the month of Nov. 


lust. 
JOHN CRAIG. 


$275. Ree’d, Rochester, Feb. 1, 1862, from Hon. H. D.Serantom 
two hundred and seventy-five dollars to apply on the rent of Con- 
sress Hall Hotel for the month of January last, he retaining twenty- 
five dollars, claiming that it should be a set-off for twenty-five 
dollars damage sustained by him in consequence of the roof leaking 
in the storm of 29th and 30th of January last. 


JOHN CRAIG. 


ee sa 2 
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Ree’d Feb. 1, 1862, from H. D. Scrantom ninety-six »,%, dollars 
for installment of principal and interest due on furniture in Con- 
gress Hall secured to N. P. Stewart by chattel mortgage made R. 


D. Cook. 
JOHN CRAIG, Assignee. 


$390. Ree’d March 1, 1862, from H. D. Scrantom three hundred 
dollars for rent of Congress Hall for the month of February last. 
JNO. CRAIG. 


oil $275. Ree’d April 1, 1862, from H. D. Scrantom two hun- 

dred and seventy-five dollars to apply on the rent of Con- 
gress Hall Hotel for the month of March last, he retaining twenty- 
five dollars, claiming that it should be a set-off for twenty-five 
dollars damage sustained by him in consequence of the roof leaking 
in the snow storms of that month. 


JOHN CRAIG. 


$300. Ree’d from H. D. Scrantom, Esq., three hundred dollars 
for one month’s rent on Congress Hall to May 1, 1862. 
J. CRAIG, 


Per D. W. POWERS. 
May 2nd, ’62. 


$78.67. Rec'd May 1, 1862, from H. D. Serantom, Esq., seventy- 
eight ;°;, dollars for the fifth installment due on chattel mortgage, 


R. D. Cook to Geo. K. Johnson, on furniture in Congress Hall; also 
ree’d sixteen ;;?; dollars for interest to this date. | 
JOHN CRAIG. 


$300. Rec’d June 2, 1862, from H. D. Scrantom three hundred 
dollars for rent of Congress Hall for the month of May last. 


JOHN CRAIG. 
$300. Ree’d July 1, 1862, from H. D. Scrantom three hundred 2 2 
dollars for rent of Congress Hall for the month of July last. 
JOHN CRAIG. 


372 $393.81. Received from H. D. Serantom, Esq., three hun- 


dred ninety-three ;), dollars, rent and int. and furniture to 
Aug. 1, ’62. 


J. CRAIG, 
ca oe oe 
$300. Ree’d Sept. 1, 1862, from H. D. Scrantom three hundred 
dollars for rent of Congress Hall for month of August last. 
3 JNO. CRAIG, 


’ 
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$300. Ree’d Oct. 3, 1862, from H. D. Serantom three hundred 
dollars for rent of Congress Hall for month of Sept. last. 


JNO. CRAIG. 


teed of H. D.Scrantom three hundred and ninety-two and 44 dol- 
lars for rent of Congress Hall for month of Oct., 1862, and interest 
on mortgage of furniture. 
J. CRAIG, 
P’r D. W. POWERS. 


$500. Ree’d Dee’r 1, 1862, from H. D. Serantom three hundred 
dollars for rent of Congress Hall for month of Nov., 1862. 


JNO. CRAIG. 


$300. Received Rochester, January 2, 1863, from H. D. Seran- 
tom, Esq., three hundred dollars for rent of Congress Hall Hotel for 
the month of December last. 


$491.06. Ree’d Feb. 7, 1863, from H. D. Serantom three 

O73 hundred dollars for rent of Congress Hall Hotel for the 

month of January, 1865, and ninety-one and +8, dollars on 
furniture. 


JNO. CRAIG. 


$300. Ree’d March 4, 1863, from H. D. Scrantom three hundred 
dollars for rent of Congress Hall for month of March last. 


JNO. CRAIG. 


$300. Ree’d April 1, 1863, from H. D. Scrantom three hundred 
dollars for rent of Congress Hall for month of March last. 


JNO. CRAIG. 


$389.68. Ree’d May 1, 1863, from H. D. Scrantom three hundred 
dollars for rent of Congress Hall for the month of April last; also 
rec'd seventy-eight 57, dollars for installment due on chattel mort- 
gage for furniture ; also eleven ;}5 dollars for three months’ interest 
due on $629.36, balance unpaid on said chattel mortgage, from Feb. 
1, 1865. 


JNO. CRAIG. 


$300. Ree’d June 1, 1863, from H. D. Scrantom three hundred 
dollars for rent.of Congress Hall Hotel for month of May last. 


JNO. CRAIG. 


Ree’d, Rochester, N. Y., July 2d, 63, of H. D. Scrantom three 
hundred dollars for rent of Congress Hall Hotel for month of 
June, "63. 


JNO. CRAIG. 


$388.31. Rec'd August 5, 63, or H. D.Scrantom three hundred 
dollars in full of rent of Congress Hall for the month of July, and 
also eighty-eight ;°,') dollars, am’t of principal and int. on furniture. 


JNO. CRAIG. 


Shap naaadie ae siete — 
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O74 $300. Rec'd Sept. 2, 1863, from H. D. Scrantom three hun- 


dred dollars for one month’s rent of Congress Hall Hotel. 
JNO. CRAIG. 


$300. Ree’d Oct. 2, 1863, from H. D. Scrantom, Esq., three hun- 
dred dollars for rent of Congress Hall Hotel for month of September 


last. 
JNO. CRAIG. 


$300. Ree’d Noy. 2, 1863, from H. D. Secrantom three hundred 
dollars for rent of Congress Hall Hotel for month of October ; 
also seventy-eight ,°;45 dollars for installment of principal on chat- 
tel mortgage due Ist inst.; also eight °°; dollars for three months’ 
interest on said mortgage. 


JNO. CRAIG. 


$300. — Dee’r 2, 1863, from H. D. Scrantom three hundred dol- 
lars for rent of Congress Hall Hotel for the month of November last. 


JNO. CRAIG. 


$300. Ree’d Jan’y 4, 1864, from H. D. Serantom three hundred 


dollars for rent of Congress Hall Hotel for month of December, 1863. 
JNO. CRAIG. 


$275. Ree’d Feb, 6, 1864, from H. D. Scrantom two hundred and 
seventy-five dollars on rent of Congress Hall Hotel for month of Jan- 
uary last, he keeping back twenty-five dollars to cover damages, 
which he claims for damage in consequence of leakage in the roof; 

also rec’d six ;°,8; dollars for interest on chattel mortgage for 
379 three months to Feb. 1, 1864; also ree’d seventy-eight 45" 
dollars on the principal of said mortgage. 


JNO. CRAIG. 


$300. Reed April 2, 1864, from H. D. Scrantom three hundred 


dollars for rent of Congress Hall for month of March last. 
JNO. CRAIG. 


$384.18. Ree’d May 2d, 1864, from H. D. Scrantom three hun- 
dred dollars for rent of Congress Hall Hotel for the month of April 
last; also ree’d seventy-eight ;§7,;-dollars for installment due May 
1, 1864, on chattel mortgage and five jy for interest on said mort- 


gage to May 1, 1864. 
| JNO. CRAIG. 


$300. Ree’d June 3, 1864, from H. D. Scrantom three hundred 


dollars for rent of Congress Hall Hotel for month of May last. 
JNO. CRAIG. 


$300. Ree’d July 2, 1864, from H. D. Scrantom three hundred 
dollars for rent of Congress Hall Hotel for month of June last. 
JNO. CRAIG. 
$300. Ree’d Aug. 1, 1863, from H. D. Scrantom three hundred 
dollars for rent of Congress Hall for month of July last. 
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Also rec'd eighty-two ,8,; dollars on chattel mortgage. 


JNO. CRAIG. 


$300. Ree’d of H. D. Secrantom, Esq., three hundred doll’s and 
cr. ace. of Jno. Craig. 
J. H. TONE, Cash. 
Rochester, N. Y., Sept. 1, 1864. 


O76 $500. Ree’d Oct. 1, 1864, from: H. D. Serantom three hun- 
dred dollars for rent of Congress Hall Hotel for month of 
September last. 


JNO. CRAIG. 


Rocuester, N. Y., Nov. 1, 1864. 
$581.42. Ree’d of H. Scrantom, Esq., three hundred eighty-one 
‘°y doilars and cr. ac’t of Jno. Craig. 


J. H. TONE, Cash. 


$300. Ree’d Nov. 30,1864, from H. D.Scrantom three hundred 
dollars for rent of Congress Hall for this month; also ree’d seventy- 
nine +8; dollars in full for the last installment due on chattel 
mortgage made by Cook to Stewart for furniture in Congress Hall. 


JNO. CRAIG. 


“Exnipit 46” or W.’s Dep’N. 


Settlement N. P. Stewart with Benedict & Martindale. 
Copy of this exhibit given in bill of complaint, p. 20. 


“ Exuisit 47 ” or W.’s Dep’N. 


Assignment of Congress Hall rents to O. M. Benedict in trust as 
follows: 


oid Supreme Court. 


THEropoRE DEHON } 
ag st 
Neison P. Srewart. | 


Whereas John Craig and Joseph Furley, of Monroe county, N. Y., 
became sureties for me on the appeal in this case, and the said John 
Craig, for his indemnity, holds certain securities upon which he is 
receiving money and upon which there is an accumulation in his 
hands to meet his liability ; 

And whereas I am greatly indebted to Rebecca Bains, and also to 
Mary A. Stewart, my wife, for money borrowed of each of them: 

Now, therefore, in consideration of the premises and of one dollar 
to me in hand paid by O. M. Benedict, of the city of Rochester, I 
hereby sell, assign, and set over to said Benedict all and singular 
the said securities and the fund in said Craig’s hands as aforesaid, 
and such as shall accumulate in his hands upon any of said seeuri- 
ties or in any manner, in trust, to pay said Rebecca Bains and Mary 

29—147 
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A. Stewart all sums which I now am indebted to them or either of 
them; and said Craig is hereby requested to pay to suid Bene- 
dict such fund or balance whenever he shall be relieved from the 
obligation of such bend aforesaid and his liability as surety as 
aforesaid. 
N. P. STEWART. 
Detroit, Dec. 14th, 1861. 


378 “Exurpit 48” or W.’s Dep’N. 


Deed—quitclaim—Daniel W. Powers and wife to John Craig, 
dated May 9, 1864. 

Conveys Congress Hall property, 100 ft. square. 

Consideration, $1,753.53. 

Recorded Feb. 9th, 1867. 


“Exuipit 49” or W.’s Dep’N. 


Minutes of testimony given in Craig v. Litehfieid, Nov. 6, 1868, 
taken by Truesdale: 


Supreme Court. 


JoHN CRAIG 
ag’ sl 
EnisHa ©. LItcHFIELD and Others 


Before Hon. A. Gardner, referee. Minutes of trial held on 
Friday, Noy. 6th, 1868. Osear Craig, Esq., and Geo. Danforth 
appearing for pl’ff and F. Hastings for def’t Litelifield. Case opened 
by O. Craig, Esq. 


Taken by Hastings: 


1. Bond dated June Ist, 1860, introduced in evidence by plain- 
tiff, executed by Stewart, Jolinson, and Litchfield. This is the bond 
set forth in the complaint in this action. 

Objected to by def’t on ground that bond is not sufficiently 

proved. 
379 Object’n overruled, and except’n. 
Boud read and marked “A.” 

2. Mort., dated 23d April, “1860,” between Stewart and wife, 
first part, and John Craig, 2nd part. Ack. 23rd April. Ree’d in 
Monroe county clerk’s office 24th April, 1860, in Liber 97, page 290. 

Offered by pl’ff. Read in evidence and marked “ B.” 

This mort. is on Monroe property. 

3. Sh’ff’s cer. of sale. Win. M. Burr aad others ag’st Nelson P. 
Stewart, dated Dec. 17, 1860. Given by Hiram Smith, sh’ff of Mon- 
roe Co., to John Craig, describing Congress Hall property. Consid- 
eration of sale, $5.00. Record. 27th Dec., 1860. 

Read and marked “ C.” 

Sh’ff’s cer. of sale from H. Smith, sh’ff of Mon. Co., dated Dec. 
17, 1860, to Benj. R. Wendell, trustee, &c. Record. Dec. 27, 1860, 


a 
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in Liber 1, sh’ff’s cer., page 87, of rest of property described in the 
mortgage. 

Read and marked “ D.” 

d. Deed on redemption from N. P. Stewart by sh’ff of Mon. Co. to 
D. W. Powers, dated 21st March, 1862. Record. March 25th, 1862. 
Deed of premises that were struck off to John Craig. 

Read and marked “ E.” 

6. Deed by sh’ff of Mon. Co. to D. W. Powers, dated Mar. 21st, 
1862. Deed of premises struck off to Mr. Wendell. 

Read and marked “ FE.” 

These deeds objected to by def’t on the ground that they are in- 
operative as against def’t, showing no power on the part of the sh’ff 
to convey, they not having been made to the parties named in the 
certificates of sale. Object’n reserved by referee for further con- 
sideration. 


380 DANIEL W. Powers, sworn, says: 


I think the Congress Hall property is worth between $30,000 
and $40,000; don’t know value of the [rondequoit property. It 
consists of farming property, and may be worth between $4,000 
and $5,000. | 

The Congress Hall property, at time of sale, was not worth more 
than its encumbrances. At time of June, 1860, the property was 
encumbered for all it was worth. The Irondequoit property—I 
don’t know what it was worth over the incumbrance. 

Redirect : 

I supposed the encumbrances on the C. Hall property, including 
a mort. to Mr. Craig, was from $18,000 te $20,000. This property 
was worth about $20,000 at the time execution of mort. to Craig. 


PIfft rests. 


Def’t asks for nonsuit on ground pl’ff has not shown viola- 
tion of covenant in bond. Mo. denied, and except. taken. Def’t 
offers no. of appeal from decision of gen. term in case of Stewart, 
appl’t, ag’st Dehon, dated March 12, 1862; certified by el’k to have 
been filed M’ch 20, 1862: addressed to el’k and att’ys. 

Def’t offers undertaking on appeal to e’t of appeals; dated M’ch 
12, 1862. Usual bond to stay ex. ack. same day by one of sureties. 
Af’d’t of justification in usual form and filed M’ch 20, 1862. Sure- 
ties, John Craig and Joseph Farley. Both of these mar. 

Def’t next offers original no. of appeal to c’t of appeals, marked 
No. “2.” Served Mareh 12. Acknowled’t of one of att’s of receipt 

of undertaking Nov. 4, 1863, marked ‘ 3.” 
381 A’k’n’t of service of stipulation to extend time for bail to 
justify; Eaton & Davis, att’ys. Marked “4.” 

Next offered ass’g’t of judg’t, Powers ag’st Stewart, to O. M. Bene- 
dict, dated April 10, 1860, for his sole use and benefit, but without 
recourse tomein anyevent. Filedin Mon. Co. Damages, $1,599.86 ; 
cost, $85.92; total, $1,481.78. 
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Next offered another ass’g’t, dated M’ch 17, 62, by O. M. B. to D. 
W. Powers of same judgment. Affidavits annexed ; not offered in 
evidence. The two last assignments marked “ 5.” 

Next offered sheriffs cert. of sale undersame judgment, with other 
certificates on property on corner Mill St., sold Dec. 17, 1860, to O. 
M. C. for $5. : 

Taken by Truesdale. 


R. H. 1. 


O. M. Benepicr: Knows Stewart in 758, 59 and ’60; was not his 
general agent in respect to his property; had something to do with 


his real estate in Monroe county as his counsel and adviser. This. 


commenced earlier, [ think, than 59 or ’58: know of the ex’n of in- 
demnity mortgage to Craig. Idrewit. Atthetime I had noagency 
except as counsel; never had charge of real estate; that belonged to 
his son. I did advance money to save the property; not any part of 
this. I did not advance money to buy judgment for his benefit. 

The assignment of the Powers judgment to me was for a money 
consideration. I received the money from Stewart, either before or 
shortly after I took assignment. I do not recollect the amount of 

judgment. I assigned back to him, Powers; no considera- 
382 tion. I prepared the papers for the redemption; did not go to 

office. Powers went in person. Craig knew thatthe redemption 
was subject of conversation; don’t know who furnished the money 
to redeem with ; I did not advise with Stewart on the subject of the 
redemption ; as to Craig, can only say that he was present at con. 
between Powers and myself when the subject of R. was talked about. 
I thought it best to redeem it. I never heard any such thing as 
saving anything for Stewart. I took the assignment of the judgment 
because Stewart was owing me more than the amount and requested 
me to do so for my own safety. The money was given with expecta- 
tion that I then take the judg’t, at the same time saying that I must 
consider it asso much p’d on ace. and take the judg’t for my sole 
benefit. He said, Give me credit: not my inference. He was owing 
about $1,800; have done more or less business for Craig and Powers 
in 60 and’61. The judg’t in certificates is judg’t mentioned in bond 
on which this action is brought. 

P.S. Witson: Dep’ty sh’ffin Dee. ’61 and ’60 and those years. I 
was part of the time dep’ty, part undersh’ff; Smith sh’ff in ’60 and 
‘61; in 1862 Warren sh’ff. I know there was a redemption under 
Powers’ judg’t of lands sold under Madison Co. judg’t; know money 
was paid ; can’t say; probably I was present. 

D. W. Powers: I had judg’t vs. Stewart. I redeemed the land from 
sale under M. C. judg’t in M’ch, 1862. I don’t recollect of any con- 
versation in particular with Benedict or Craig about it. When Ben- 

edict bo’t judg’t he paid me the am’t due. [did not pay any- 
383 thing when he assigned it back to me. I had another judg’t 
besides this, on which I should have redeemed if not on this. 
Date, Jan., 1861, $1,400 or $1,500. When I redeemed I presume I 
knew Mr. Craig bad a mortg’e on this property. I think the judg- 
ment was reassigned to me on my own application, as I had another 
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judg’t. Ido not hold all the property I redeemed. I have sold it 
all but Congress Hall property. I do not know that Craig knew I 
was going to redeem. The conversation was with Benedict. Craig 
and myself are not intimately connected in business. Craig is presi- 
dent of a bank which I own, which is all his int. Hekeeps a bank 


acct. [ eold what has bOGR S600 100 .n nhc cnn] .ncnne desde Ee 
BS CONS GE Wb OUR ici hdd Rdedine wttas ke wenden 
$1,980 


i don’t know that Craig knew I was going to redeem. I presume 
I advised with Benedict. He was my attorrey. He said it was all 
right. The subsequent judg’t stands as it was ; none of it has been 
paid, 


Joun Craig: When I took this bond and mortg. of indemnity I 
don’t think I knew that Powers had a judg’t ag’st Stewart. Bene- 
dict drew the papers when I became bail. Ican’tsay when I learned 
Powers had judg’t; might have been about the time of redemption. 
I did not know of the ass’g’t to Benedict. I knew that Powers was 
about redeeming it; don’t remember of its being talked over in the 
office. I do not recollect of knowing of 2d judg’t of Powers. Itseems 
that I have heard of the reassignment; when I can’t say. 


Cross-ex.: 


When I took mortgage I received information about encum- 
384 braneces. Stewart said ihe Irondequoit property was clear; 
Congress Hall clear except 3 mortgages. I afterwards dis- 
covered the Madison Co. Bank judgment, and refused to justify un- 
less the judgment was removed. I communicated this to Stewart, 
who sent through Benedict this bond and wished me to accept it, 
which Idid. I then justified ; have been sued on my undertaking ; 
judgment recovered—which 1 paid—$12,000. The Judgment was 
assigned to Powers and paid by me to him. 


Judgment of affirmance of general term in case of said Nelson P. 
Stewart, appellant, vs. Maria L. Dehon, executrix, &c.—Respondent’s 
Ex’t 8S. Obj. that it appears in evidence; that tuere was an appeal 
to the court of appeals and security given. Overruled objection, and 
exception. 

Judgment-roll, Dehon vs. Craig, on the undertaking given. —Ex. 
T. Objt.: It appears from judgment-roll that summons was served 
on or about 17th July, 1863, whereas this appeal to court of appeals — 
10 March, 1863, and Craig was security to court of appeals; that the 
judgment suffered by Craig was in his own wrong. 


Craic called by defendant: Don’t know as I can tell the earliest 
transaction of borrowing with Nelson P. Stewart. (Objt. that Craig 
has ample indemnity, and he has meansin his hands to redeem the 
recovery against the defendant.) About the 24th of Apr., 1860, was 
the first security I took from Stewart. [think he gave mea mortg.— 
two mortg’s. ‘They were given to secure me for the undertaking in 
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this case; one on property in Mon. Co., the other in Erie. Prior to 
these mortg’s I had a mortg. against W albridge on lands in Parma, 
which Stewart, as I understood, had assumed to pay—a mortg. 
385 from Stewart to Walbridge of Congress Hall, which I bought 
of Walbridge. Stewart did not give a mortgage to take off 
this one. The mortg. is still a lien on Congress Hall. The am’t of 
the Parma mortg. I don’t recollect, nor the time. I took no security 
or collateral to the Walbridge mortg. The mortg. on the Parma 
property—the same sold and got my pay. I don’t recollect how 
much was paid before foreclosure. At the time of the indemnity 
mortg. I took other collateral security on the property of Stewart. 
He assigned me a lease on Congress Hall against Robert D. Cook— 
$390 a month. It was about the same timea chattel mort., by Cook 
tu G. K. Johnson, on furniture in C’g. Hall, assigned to me to secure 
$1,000 and int., he was to give for signing the bond of indemnity; 
the residue was to secure me on the undertaking. The nominal 
am’t of chattel mortg., $6,000. It was appraised by agreement at 
$1,250. (Ex’t No. 8,agree’t No. 9.) I do not know what became of 
the furniture; mort. not foreclosed; what is due has been paid— 
part unpaid. The chattel mort. is a lien for the balance; $865.35 
of principal has been paid and int. on the whole am’t to Nov. 2, 
1863, $393.35, remains unpaid, and int. from 2d Nov.,1863. I don’t 
know who drew or gave the chattel mortg. Litchfield was not pres- 
ent when ass’d. I never told him. I don’t know who drew the 
ass’t. Johnson not present when ass’t was delivered. I think I 
rec'd it from Benedict. I have no recollection of any other se- 
curity from Stewart. Lease produced, No. 10, on Congress Hall: 
assignment April 24, 1860, and is in the handwriting of Mr. Bene- 


dict; ack’d 24 Apr., 1860, before Perrin; ack’t in handwriting 


of Benedict; endorsements, June 3, $300; July 2d, $300; 
386 <Auy.1,$300; Sept. 1st,$300; Oct., $300; N’v. 1,$300: December, 
$300; Jan’y, $300; Feb. 1, $300 : March. $300; April, $300: 
May, $300 ; June, $300, and to March 17,1 862, all paid. This about 
the time Ste rart had possession of Congress Hall. The lease — for 
five years, 27 Dec., 1859, and was rec’d. I have rec’d no other bene- 
fit from the property of N. P. Stewart except as above. I do not now 
hold nor have ever held any other security than those above men- 
tioned. No other person holds any property whatever on any ex- 
pressed or implied trust or confidence for my benefit. 
When the property was advertised under the Madison Co. judg’t 
I knew of — was present at the sale. Benedict was there—Powers 
not. 
At the time of redemption did you know that the Powers judg’t had 


been ass’t to Benedict ? 
I think I do remember that the judg’t had been assigned. 


C.-ex. : 

I was never requested nor did I justify after exception on under- 
taking on appeal to the C. of appeals. Stewart requested me to 
make some repairs on the premises and pay out of the rents. I paid 
taxes. The property was sold for taxes 7 March, 61, as nearas I 
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recollect. I have paid for repairs $328.02. The request was about 
M’ch or Ap’l, 1861. Insurance, Dee. 31, 1860, $150; 24 Ap’, 61, 
$120; Jan’y 1, 1862, $150; taxes, $1,312.04; int. to M’ch 17. I no- 
tified Stewart that 1 was sued on my undertaking immediately after 
the sum’s was served, 


After recess the witness wished to correct his testimony: I have 
not rec’d $300 per month; 2 months only $295 each. The tenant 
kept back to pay damages by leakage, «Kc. 


- 


387 Deft resumes : 

I gave no notice to Johnson, F. Stewart, or Litchfield of com- 
mencement of suit—said foreclosure of Parma property. I have 
no interest in the farrh. The am’t of mortg. on the Erie Co. 
M., $5,000; 90 acres in Lancaster mortg. not foreclosed—23 April, 
1860; Ex’t No. 1l—nothing paid on it. 

Oscar Craic: I foreclosed the mortg. on the Parma property 
given by Stewart, $3,000; dated 31 Dec., 1858; in lieu of Walbridge 
mortg.; 118 acres in Parma; suit Jan’y 3,1860; decree, M’ch, 1860: 
sale, March, 1861; sold Hugh M. Holden for $3,075; surplus, 
$17.89; deposited with treasurer pursuant to decree; F. Stewart 
was present, I think; he was residing in Rochester. 


Plaintiff recalled by Mr. Crate: 
Writing from N. P. Stewart, April, 1860, agreeing to pay $1,000 


and interest out of rents of Congress Hall, the consideration of 
signing the undertaking—(Ex’t H). Plaintiff proves signature of 
Stewart to this writing: This was an agreement between me and 
Stewart that I should apply rents on int. of mortg. previous to 
mine. This agreement was in writing in the assignment of the 
case. A statement of am’t due for repairs made by Stewart's re- 
quest to pay—(Ex’t V). I assent, &e., and ordered Craig to pay, 
&e. Date, Jan. 1, 1861, proves had-rent, &c. I had $4.93 in addi- 
tion to this bill. 
Objct.; rest’d. 
Deed from N. P. Stewart and wife to Henry K. Sanger, dated 29 
April, 1860; ack. 28 April; recorded May 1, 1860, in Liber 117 
Deeds, page 115, of Congress Hall property; warranty deed 
388 except as to 3 mortgages; one to Sprague ynd two to Craig, 
exclusive. 
(Obj’d to) deed and ree’d. 


QO. M. Benepict ex’d for deft: 


The indebtedness of Stewart to me was for professional services 
and some money; it was mostly for professional services; I think I 
have been reimbursed all or nearly all the money I advanced ; [ 
paid at one time $900, which has been repaid; I was on another 
note for $800, and that has been paid; at the time I bought this 
judg’t I had no security whatever; between the time of the assign- 
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ment to me and the assignment of the judg’t I undoubtedly ree’d 
some money from Stewart; can’t say as I had any securities dur’g 
that time; at the time I reassigned the judg’t to Powers Stewart 
owed me $1,800; Stewart has transferred pers’l property to me—a 
sofa, some chairs, and furniture on a farm in Irondequoit, which has 
been sold; no silver; was a p’r of horses, which I took of Stewart’s 
son-in-law, which 8. did not own, and I agreed to allow $150 to S. 
for them; the rest of pair of horses I paid in money; don’t know 
as S. had any interest in the horses; presumably he expected to 
have some advantage from them; since the accruing of my indebt- 
edness of $1,800 I don’t remember of having title from 8S. which 
went back to S. or for his benefit; I bid $5 on the Congress Hall 
lot, but never took any title to it and have paid no attention to it; 
this was at the sale under the Madison B’k judg’t; I ree’d no prop- 
erty in payment of the $1,800 debt except what I have stated. 
Q. Have you at any timerec’d directly or indirectly from S. prop- 
erty in payment of your debt? 
A. I have ree’d title to property, I think, since the reassign- 
389  mentto Powers. I took title to some property in Feb’y, 1862; 
it was conveyed to me by Joseph Farley and wife; it was some 
land in Iowa; Stewart had owned it and conveyed it to Joseph 
‘arley, with an agreein’t between 8. and Farley that if S. would 
pay a certain am’t of money he would convey the land tome. The 
agreem’t was in May 3, 1861. J have the agreement in my hand; 
it is entitled in a suit between Farley, pl’ff, vs. Stewart et al., def’ts ; 
it was to stay proceedings if S. should pay $1,000 on Ist of July and 
$1,000 on 1 of Nov., and if such were p’d the suit should be discon- 
tinued, and if not p’d deed should be made to Farley and he was to 
sell; were several pieces of land in different counties. (Witness 
reads agreem’t of Farley to con’y Iowa lands.) Stewart made de- 
fault, the deeds were made to Farley, and he advertised the lowa 
lands for sale. This is my best recollection, that he did advertise 
them. The $800 which we endorsed went to protest. One T. sent 
some wheat here and we had $500 of the proceeds; it has been re- 
imbursed by Mr. Stewart. I still hold title to the lowa lands; have 
no very definite idea of the value of those lands; think was about 
500 acres; think I have paid about $250 taxes. 8S. said something 
might be realized out of the lot 35 feet on Washington St., and, if 
so, he wanted we should have it; deed of Washington St. lot of 
30 ft. is dated Oct. 18, 1860; fair value of this 33 ft. is $1,700 or 
$1,800, to be used separately and more to be used with other prop- 
erty; as it stands I don’t think its intrinsic value is over $2,000. 
Q. Is there any other property you have taken title to? 
A. Sept. 6, 1860, Stewart conveyed to me the Congress Hotel 
390 barn (livery barn); the deed is acknowledged in Detroit ; 
this was conveyed to me on the same understanding as the 
Washington St. lot—at time I took inry deed—this barn and lot. I 
don’t know how much it is worth. Ido not still hold the title; think 
Mr. Powers owns it; he acquired it by foreclosure of a mortgage; 
Osear Craig foreclosed it as Powers’ att’y; my impression is that 
that was in decree at that time. I have never rec’d one cent from 
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Powers for my interest in that lot and I have no expectation of re- 
ceiving any benefit for it in any shape or manner; don’t know for 
how much it was bid off; Powers said at the time he would be glad 
to receive his pay and convey the property. M.G. Warner, Jr., was 
att’y that recovered the Madison Co. B’k judg’t ; he was att’y for the 
b’k ; all the negotiation I ever had with him about the sale was to 
get sale postponed; was no agreement between us as to how prop- 
erty should be sold, or that all Stewart’s property should be sold 
under that judg’t. I had nothing to say about it; if I did, I have 
forgotten all about it. I felt antagonistic to him. I sold $25 worth 
of the furniture and have the rest; was no price fixed by Stewart 
for it. I have not given S. credit for any sum on it. I realized less 
on the horses than they cost me. e 
Cross-ex. : 

Mr. 8. s’d he didn’t think worth while to prosecute the Dehon ap- 
peal and that we had better not prosecute it. Mr. S. was paraiyzed 
and it was very difficult to converse with him, yet he understood 
what was said to him. Itold him that he would get better without 
doubt, and then he said it wasn’t best to prosecute it any further. 
Before the case was argued in sup. c’t S. directed me to look over 

the case and advise him ab’t it; the appeal to c’t of appeals 
391 was for purpose of getting a more favorable settlement with- 
out much expectation that it would come to argument. 


Plaintiff’s counsel offer in evidence the notice of exception to ap- 


peals and surety on the Delon app’! to court of appeals, with admis- 
sion of service by appellant’s att’y, 29 M’ch, 1862, which is date 
of notice. 


Wit. proceeds: T., W. & O. wrote about the exception. 


Def’s co-ns’l objects that handwriting of admis. is not proved in 

evidence. Sust’d and m’k’d “ W.” 
OscarR Craia for plaintiff: 

Have corresponded with Tracy, Wait & Olmstead and have re- 
ceived replies, and the signature to admission is same which I have 
been in the habit of receiving, and I believe it to be their signature; 
don’t know as have seen more than one of that firm write—that.is, 
Wait. I rec’d the notice from Mr. Benedict. 

Wit. Benedict proceeds (bond in suit — the wit.): This 1s sig- 
nature of Fred. 8S. Stewart, wit. to the bond. 

Pl'tf offers in evidence letters of N. P. Stewart, dated Aug. 30, 
1860 (Ex. “ X”), stating that Litchfield would want the 33 feet on 
W.St., but he didn’t let him. huve it, as Benedict had judgment 
and would, of course, protect himself; was two suits, one in N., Y., 
and others in Oneida Co.; went to N. Y. once and to Detroit once, 
ai. ost entirely about the Oneida Co. suit. I calculated that the 
property I rec’d should apply in payment of my services; these 
services were in addition to the $1,800; don’t think the personal 
property would half pay for the costs in these suits. 

3d0—147 
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Redirect: 


Don’t know as the Dehon appeal has been formally dismissed. 
In respect to the conveyances of the W. St. and Mill St., att’ch’s were 
isd on summons and he said as above. 


392 “ Exuipit 50” or W.’s Dep’N. » 
Craig v. Litchfield. 
Oscar Craig’s Minutes. 
Supreme Court. 


JOHN CRAIG 
ag'st . 
EnvisHa C. Lircuriretp and Others. 


**) 


Before Hon. A. Gardiner, referee, Nov. 6, 18638. 

Mr. Osear Craig stated object of action. 

Bond June Ist, 1860, put in evidence—the same one set forth in 
the complaint introduced by plaintiff. 


Obj. to said introduction on ground of bond not being sufficiently 
proved. Obj. overruled, and exception taken. Marked “A.” 


M’ge introduced, dated 23d April, 1860, from Stewart and wife to 
Craig. Record. Apr. 24, 1860, Liber 97, page 290,in Mon. Co. clerk’s 
office, marked “ B.” M’ge on Monroe Co. property. 

Sh’tf’s certificate of sale introduced. Wim. M. Burr et al., trustees, 
&e., ag’st Nelson P. Stewart, dated Dec. 17, 1860, given by Hiram 
Smith, sh’ff of Monroe Co., to Jolin Craig. Premises p’t of those 
described in m’ge—Congress Hall property; consideration of sale, 
5 doll’s; recorded Dec. 27,1860; read and marked “C,.” PI’ff next 
offered certificate of sale from Hiram Smith, sh’ff of Monroe Co., 

dated Dec. 17, 1860, to Benjamin R. Wendell, trustee, «c., 
393 recorded Dec. 27, 1860, in Lib. 1 of Sh’ff’s Cert’f’s, page 87. 

Cert. of remaining portions of land described in m’ge. ‘Two 
cert’s containing all prop. in m’ge. Read and marked “ D.” 

PI’ff next offered deed from N. P. Stewart by sh’ff of Monroe Co. 
(deed on redemption) to Dan’l W. Powers, dated March 21, 1862, 
and recorded M’ch 25, 1862. This deed of premises struck off to 
John Craig, pl’ff, read and marked “ E.” 

Next pl’ff offered Monroe Co. sh’ff’s deed to D. W. Powers, dated : 
M’ch 21, 1862; rec. M’ch 25, 1862. Deed of premises struck off to 
Mr. Wendell. Read and marked “ I.” 

Obj. to deeds that of themselves they do not operate ag’st def’t 
for want of power in sh'ff to convey, they not having been made to 
parties mentioned in cert’f’s of sale. Obj. reserved. “Good deal of 
force in it.” 


D. W. Powers sworn by pl’ff: 
I think Cong. Hall properiy worth betw. 30,000 and 40,000 dol- 
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lars; don’t know value of Irondequoit prop.; consists of farming 
lands, worth between 4 and 5,000 doll’s. 
Cross-ex. : 

At time of sale Cong. Hall not worth much, if anything, over in- 
cumbrances in June, 1860. Several in’g’s on it. Trond. prop. value 
at that time not known to me. 

Quest. by pl’ff. Incumbrances on Con. Hall about 18 to 20,000 
doll’s, including m’ge to Mr. Craig (not indemnity m’ge) including 


a 
, 


judgment. Value of Cong. Hall prop. at time of execution of m’ge 


to Mr. Craig about $ 20,000. 


Proof of affirmance of judg. to be introduced hereafter. 


o04 Joun Crate, pl’ff, sworn : 

Am pl’ff in this cause. I saw prop’y covered by m’geto me; saw 
Cong. Hall; value at that time from 22 to $25,000. My opinion 
now is that it was worth $25,000 when I took m’ge. Irond. prop’y 
worth between 4 and 5,000 doll’s—4,000 at any rate. I think 


nore. 
No cross-examination. 
PI’ff rested case here. 


Def’t asked for nonsuit on ground have not shown violation of 
ecovenaut in bond. Motion — nonsuit overruled and exception 
taken. 

Def’t offered notice of appeal from decision of general term in 
case of Stewart, app'l’t, ag’st Dehon. Not. of appeal dated M’ch 12, 
1862. Certified by clerk to have — filed M’ch 20, 1882, addressed 
to clerk and att’ys. 

Next offered undertaking on appeal to court of appeals. Bond 
dated M’ch 12, 1862; usual bond to stay execution. Acknowledged 
sume day by one of the sureties. Aff’t of justification in usual form, 
and filed Mareh 20, 1862. Sureties, John Craig and Joseph Farley. 


Both above marked No. 1. 


Introduced next orig. notice of appe: al to court of appeals, marked 
“92.” Avckn’ged by one of resp’ts’ att’'ys to notary public. Ackn’g’t 
of admission « of service served on att’'ys M’ch 12, 1862. Ackn’ g’t alan 
by one of att’ys of receipt of undert: iking Nov. 4, 1863, marked “ 3.” 

Ackn’g’t of service of stipulation to extend time for bail to justify. 
Eaton and Davis, att’ ys, narked “ 4.” 

Next offered ass’t of judg’t in favor of D. W. Powers ag’st 

OVO Nelson P. Stewart to O. M. Benedict, dated April 10, 18560, 

“for his sole use and benefit,” but without recourse to me in 

anyevent. Filed in Mon. Co.; damages, $1,399.86, and costs, $85.92; 
total, $1,481.78. 

Next offered another ass’t dated March 17, 1862, by O. M. Bene- 
dict to Powers of same judg’t. Aff'ts annexed not offered in evi- 
dence. These two ass’ts marked No. “ 5.” 

Next offered sh’ff’s cert’f. sale under same judg’t with other cert’f’s 
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(Madison Co. bank judg’t mentioned Ist) on prop’y on corner of 
Mill St., sold Dee. 17, 1860, to O. M. Benedict for $5. 


O. M. Benepict sworn by def’t: Was acquainted with Stewart in 
1858, ’59, and 60. Was never his gen’l agent in respect to prop- 
erty; had to do with his real estate in Mon. Co. as his counsel. 
Relation of counsel and client began ; can’t tell exactly when, now ; 
think not earlier than 1858; was aware at time of execution of In- 
demnity m’ge to Mr. Craig by Mr. Stewart. 

This evidence taken subject to obj. Had no kn’ge of Stewart’s 
real estate except as counsel ; never had real estate in charge. 

It was in hands of his son; believe I advanced money at one 
time to save a farm in [rondequoit—not part of this prop.; think I 
never advanced to buy up judg’ts ag’st him. 

Consid. of ass’t of Powers’ judg’t to me was money; rec'd con. 
money from Mr. N. P. Stewart, either before or immed. after ass’t of 
judg’t; don’t recollect am’t; about am’t of judg’t; rec’d a good 
many am’ts from Mr. Stewart at diff. times; con. at time of assign- 
ing back judg’t to Mr. Powers; nothing from Mr. Powers at that 

time. 
396 I prepared papers for redemption; don’t think went to 
sh’ff’s office when redemp. was made. Powers went in per- 
son, as far as I know. Craig knew there was conversation about 
redeeming this prop.; don’t know who furnished money to redeem 
with. I did not advise with Mr. Stewart as to the redemption nor 
Mr. Stewart with me. 

Mr. Craig was present at a conversation between Mr. Powers and 
me about the redemption. ‘There was no reason assigned, that I 
know of, for redemption. I never heard anything said in that or 
any conversation about trying to save something for Mr. Stewart. 

I tuok theassignment of judgment in favor of Mr. Powers because 
Mr. Stewart owed me more than that amount, and requested me to 
do so. Mr. Stewart said he wished I would consider the money 
paid upon his account with me, and take an assignment of the judg- 
ment as my security. This was when he paid me the money. Mr. 
Stewart said so, and it was more than an understanding. The sug- 
gestion came from him. Mr. Stewart’s indebtedness to me at that 
time, I think, was considerable more than $1,800. During the 
years of 1860 and 1861 I presume 1 did more or less business for 
Mr. Craig and Mr. Powers. 

X Ex. reserved. 

It is conceded that the judgment in favor of trustees of Madison 
Co. B’k, referred to in certificates of sale, is the same stated in bond 
on which action is brought. 


P.S. Witson sworn for def’ts: In the month of Dee., 1860, I was 
connected with Monroe Co. sh’ff’s office; also in 1861, part of the 
time I wasdep. sh’ff; part undersh’ff. In 1860 Hiram Smith 

O97 ~=was sheriff; also 1861. In 1862 James H. Warren was 
sheriff. There wasa redemption made under Powers’ judg’t 

from the sale under Madison Co. B’k against N. P. Stewart. I looked 


— 
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for the minutes of that redemption and could not find it. I don’t 
remember who paid the money. 

D. W. Powers recalled by def’t: 

I held a jud’t ag’st N. P. Stewart. I redeemed under the sale in 
favor Madison Co. B’k ag’st N. P. Stewart. [| think it was In 
March, 1862. 

| don’t know that [ had any conversation in particular with Mr. 
Benedict or Mr. Craig about it. Mr. Benedict paid me the amount 
due on my judgment when he bought it of me. I did not pay any- 
thing when I took the reassignment from Mr. Bb. 

(. What interest or inducement had you to redeem ? 

A. | had another judgment besides that. I should have re- 
deemed on the other if I had not on this. The other one was dock- 
eted in Jan’y, 1861, for between $1,400 and $1,500. At the time 
| redeemed I presume I knew Mr. Craig had a mortgage upon the 
property. I think it was on my application Mr. Bb. reassigned the 
judg. to me. I do not still hold all the property conveyed to me by 
the sh’ffon that redemption. I have sold all but Congress Hall 
property, [ believe. I don’t know whether Mr. Craig knew of my 
intention to redeem. I don’t recollect any conversation with Mr. 
Craig upon the subject. Mr. Craig and I are not intimately con- 
nected in business. We are not frequently engaged together in 
banking operations. He keeps a bank acc. with me. 

(). What have you realized from the portion of the property re- 
deemed ? 

398 Obj. to as irrelevant and immaterial ; obj. reserved.) 

A. I redeemed it for $2,000. I sold it for $4,713. I don’t know 
that Mr. Craig understood I was to redeem. I think I asked Mr. 
b. if the matter was all right and straight before redeeming. 


Joun Craie ealled for def’t: 


At the time I took the indemnity mortg. | don’t think I knew 
Mr. Powers had a judgment ag’st the mortgaged property. I don’t 
think I had a search. I relied on Stewart’s statements. Mr. 
Bene. drew the papers. I don’t recollect when I learned Mr. Powers 
had a judg. ag’st the mort. property. I don’t recollect that I knew 
of the assig’t of Powers’ judg. to Benedict. I don’t know that | 
had any conversation with Mr. Powers or Mr. Benedict in relation 
to the redemption. I don’t know that it was talked over by us In 
Bene.’s office. I don’t recollect whether I knew that Powers hada 
second judg. about the time of redemption. I don’t know whether 
I had heard of the as’t from Powers to Benedict or ass. to Mr. Pow- 
ers by Benedict before the redemption or after it. 

X ex’d: 

What did Mr. Stewart state to you at the time of taking the in- 
demnity mortg. ? 

tle said the [rondequoit property Was clear, and also Congress 
Hall, except some mortgages which I knew of. Before justification 


238 GEORGE K. JOHNSON VS. DANIEL W. POWERS ET AL., &C. 


I discovered the Madison Co. B’k judg’t., and refused to justify 
unless it was removed. I communicated that refusal. Mr. Stew- 
art then, instead of removing it, sent the bond in suit to me. 
After receiving this bond I justified. Judgment has been recovered 
against me on general term undertaking and I have paid it. 


399 = Re-ex. : | 
This judg. ag’st me has been assigned to Mr. Powers, as I suppose. 
I paid it to him as the holder of it. 


Adj. till Wed., Nov. 11th, ’63, for the purpose of procuring affida- 
vit of def ’t for further adjournment. 

Tuesday, Nov. 10th.—Met by request of Mr. Hastings and adjourn- 
ment granted to Nov. 17th. 

Nov. 17th.—Adj’d to Nov. 18th, 10 a. m. 

Nov. 18th.—Met pursuant to adjournment. 

Pl’ff produced in evidence judgment and roll on affirmance of 
judg’t ag’st Stewart, entitled Nelson P, Stewart, app’l’t, vs. Maria L. 
Dehon, executrix, &ec., marked Ex. S. | 

Obj’d to because it already appears that an appeal has been al- 
ready taken to court of appeals and security given thereon. 

Also judg’t-roll in favor of Maria L. Dehon, executrix, &c., ag’st 
John Craig and Joseph Farley on the undertaking, marked Ex. T. 

Obj. to that it appears that the summons ag’st Messrs. Craig and 
Farley were served on both 17th July, 1862, in different towns, 
whereas the notice of appeal to court of appeals was served March 
20th, 1862; also that if Mr. Craig had suffered a judg. to be taken 
ag’st him it isin his own wrong, no forfeiture of the undertaking 
having taken place. 


Defendant recalled plaintiff: I don’t know thatI can tell the date 
of my earliest business transactions with Mr. Stewart nor about the 
date. 

Q. What was the earliest security you received from Stewart ? 

Obj’d to as immaterial. 

400 Evidence to show particulars of other transactions or re- 
sults or fruits of securities; that the pl’ff has means whieh 
ought to be charged to reduce amount of security offered. 

Obj’d to evidence of other transactions or results of other securi- 
ties. 

Over ex.: 

As near as I can recollect, about the 24th of April, 1860, was taken 
the first security from Stewart to me. I think he gave mea mort- 
gage at that time or 2 mortg’s. They were given to secure me for 
the undertaking. 

One was on property in Monroe Co.; the other on property in 
Erie Co. Prior to.the execution of these 2 mortgages I had not di- 
rectly any claims ag’st Mr. Stewart. I had a mortg. ag’st Silas D. 
Walbridge on lands in Parma, in this Co., which Mr. Stewart had 
assumed to pay ; also mortg. un Cong. Hall ag’st Walbridge, which 
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Stewart had assumed to pay. I believe this last mortgage was never 
foreclosed. Mr. Stewart did not give me a mortgage to tuke up this. 
[t is still a lien upon Congress Hail. The mortg. on the lands in 
Parma I cannot now tell within a $1,000 how much it was given to 
secure. I don’t recollect what time it was given. I never took any 
collateral security from Stewart on these last 2 mortg’s. 

On the mortg. on lands in Parma | was paid by foreclosure. I did 
not bid off the property. I don’t know who bought, except by hear- 
say. I don’t know how much, if anything, was paid on it before 
foreclosure. 

At the time of the execution of the indemnity mortg’s I took ad- 

ditional security on property of Stewart. He assigned mea 
401 lease of Congress Hall ag’st R. D. Cook for rents, $5,600 per 

annum. It was about the same time of the execution of 
bond of indemnity. There was also given me a chattel mortgage 
on property in Congress Hall given by Cook to G. K. Johnson. 

This was to apply, first, on $1,000 and interest, which Stewart had 
agreed to give me for signing the undertaking, and the residue to 
apply on the undertaking. 

The nominal sum was $6,000. There was an agreement between 
Stewart and Johnson and Cook that the furniture should be ap- 
praised, and I took the chattel mortgage subject to the agreement. 


Mortg. marked No. 8, agreement No. 9. 


Afterwards there was an appraisal, and the furniture was appraised 
at only $1,200; the property mortg’d. I don’t know what became 
of it. It was never sold under the mortg’e. ‘The am’t that has be- 
come due has been paid to me. The balance of mort’g’ not due is 
still a lien on property. $865.37 of principal has been paid. 

The interest has been paid up to Nov. 2d, 1863. There is re- 
maining unpaid $393.35 on the ch. mortg. I don’t know whether 
Mr. Litchfield was present when chattel mortgage was taken. He 
was not present when it was assigned to me. I don’t know who 
drew the ch. mortg. or its assg. 

Mr. Johnson was not present when the assignment was delivered 
tome. I think I received it through Mr. Benedict. I saw Mr. 
Johnson afterwards and he said it was all right. I don’t think I 
took any other securities. ‘The case before spoken of introduced in 

ev. and marked No. 10. 
402 The assign. of lease dated April 24th, 1860, acknowledged 
Apr. 24th, ’60, before Chauncey Perry, com’r of deeds. 

The body of acknowledgment is in handwriting of Mr. Benedict. 

The endorsements were made by me. 


I I ii i a $300 
SURE TE dciiced vekiednind bein menial eens eee 300 
DO a ain chim citi bcciulnesinieiiti bidet bidhdinant dnineeoie diulmmaidalihele JOU 
iiictien knees an 0. wack dehihieidietinbinliaths mnbiniiniitiath ieiisin seititnainsii eonidasiibbaiaiaas oU0 
a adenine” chs uae ciate bch act cnc emesis Nk shales iae eile 300 
pan oe CER ACT toes EON See MCN ee Pe NNR ew 


Ee OI RS Re Loe OS gee OEP ee Sars) | ae PRE pee eS SS 300 
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DN icskikiias wicdn da Komglebenicetiamsdeneain sequen minnitndrbimiiine 300 
ia a se aealelet im cs dpimsioiipanl. dlnde seaeninencaianeesi 
a i sea elles ones sacguigeimennsetia maiipandliv lahat 300 
EEE CRE pene Sis anata diiais ES ne ART! Bea Ce Poe EM PANT © 300 
I Linnie tla toe aes cviawvctven concedes g ibtibiitn dp eiiad eae 300 


I think the lease is paid up in full to March 7, 1862. Out of it [ 
have paid something for improvements and taxes, as I was author- 
ized to do. This lease ran for 5 years, recorded in Monroe Co. 24th 
Apr., 1860; ak. also recorded. Over and above the payments to 
which I have testified I don’t think I have received any benefit 
from property of Stewart since taking indemnity mortg’s. Since 
the execution of these mortg’s and bond I think I have held no se- 
curities which have grown out of transactions with Stewart. I am 
not aware that any person holds any property upon any express or 
implied trust or confidence for my benefit. At the time the prop- 
erty was advertised under execution on judgment for trustees of M. 

Co. B’k I think I knew of the intended sale. I was present 
403 atsale. I think Mr. Benedict was there. I[ think Mr. Pow- 
ers was not there. 

At the time of the redemption by Mr. Powers I think I under- 
stood the judgment of Powers had been ass. to Benedict. 


X ex’d: 


I was never requested to justify after exception on the under- 
tuking given on the appeal to court of appeals. 


Evidence of the amount paid by Mr. Craig for repairs and taxes 
vut of the moneys received on lease offered by subsequent direction 
of Stewart, lessor. 


Obj’d to as incompetent as ag’st the def’t and immaterial. 
Obj’n overruled; ex. 


Mr. Stewart, the lessor, requested me to make and pay for repairs 
of the premises leased out of the moneys received on lease. 

I have charged him with taxes I have paid on the property. The 
property has been sold for taxes. It was sold about March, 1861, I 
think ; am not sure as to time. I have paid for the repairs, pur- 
suant to Stewart's request, the sum of $528.02 during the time I 
was receiving rents. Mr. Stewart made the request about Apr., 
1861, or March. Dee. 31, 1860, I paid $150 for insurance of prop- 
erty; 24th Apr., 1861, I paid $120; Jan’y Ist, 1862, $150. I have 
paid for taxes $1,312.04, with interest to March 17th, 1862. I noti- 
fied Mr. Stewart that I was sued upon my undertaking before judg. 
and immediately after service on me. 


2 p.m.—Mr. Craig corrects his testimony as to payments on lease,and 
says, on refreshing his recollection by papers, there were two months 
in which $25 per month was kept back by tenant for dam- 

404 ages by water—leakage ; in all, $50 less than before stated. 
When the suit on undertaking was commenced against 
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me I gave no notice to Johnson, Litchfield, or F. Stewart. I have 
had no interest in the Parma farm since the foreclosure. 

Oscar Craic called by def’t and sworn: 

[ foreclosed a mortg. for John Craig; I think on Parma farm ; 
will look at my reg. I did—mortg., 31 Dec., 1858, for $3,000 on 
158.48, as. in Parma; suit com. 3d Jan’y, 1860; order for pub. de- 
cree March, 1860; sale March 1, 1861. I presume I was present 
at sale. Sold to Hugh Mulhollan, $3,075.00; surplus, $17.89, de- 
posited with Co. tr., pursuant to directions in decree ; don’t reco. who 
was present. I knew Fred. Stewart, and I think he was present. I 
think he resided at Roch. I don’t ree. that I inquired as to value 
of farm. 


Mr. Craia recalled by def’t: 


The mortgage in Erie; consideration named, $5,000; about 90 
acres in farm, situate in Lancaster; produced and marked Ex. No. 
11. 

Adjourned to Saturday, 8.50 a. m. 

Saturday, met pursuant to adjournment. 

Writing from Stewart to Craig, dated April 24, ’60, authorizing 
to apply rents on $1,000 and interest. Offered by pl'ff; received and 
marked U. 


Mr. Craia, being recalled, says: 


The signatures same and memorandum of interlineation are both 
signatures of N. P. Stewart. I saw him sign them. There was an 
agreement between Mr. Stewart and myself that I was to pay the 
interest on the mortgages prior to mine of Congress Hall out of the 

rents collected on the lease assigned to me. 
405 Written order of Mr. Stewart, dated Jan’y Ist, 1861, to 
Mr. Craig to pay rents given in evidence and marked JV. 
That is Mr. Stewart’s signature. I paid in addition $4.93 for repairs. 

Record of deed, Liber 157, page 115, offered in evidence and re- 
ceived from N. P. Stewart and wife to Henry K. Sanger, dated 27 
Apr., 1860; ack. 28 April, 1860. 


JAMES COCHRANE, being sworn, says: 


[ am dep’ty clerk of Monroe county, and this record is a record 
of Monroe county clerk’s office. 


P|’ff has other evidence to give in reply to def’t, but—— 
O. M. Benepict recalled by def't: 


The amount I testified Stewart owed me at the time of assign- 
ment of judg’t to me was for professional services and moneys— 
mostly for professional services at that time; but I think there was 
no time that I was not on his paper as accommodation endorser, Ke. 
I think I have been reimbursed nearly all the money I have ad- 
vanced. 

©ol—147 
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cme 


Obj. to above and all evidence of matters between Stewart & 
Benedict. 

Reserved ex’n. 

At the time I bought this judgment I had no securities for Stew- 
art’s indebtedness to me. 

Between the time of the assignment of judg’t to me and the re- 
assignment to Powers I undoubtedly received some money from 
Stewart. I don’t remember any securities I took during that 
time. I think Stewart owed me about $1,800 at the time I re- 
assigred judg’t to Powers. Mr. Stewart has transferred property to 

me since—a sofa, chairs, book-case, some furniture on farm ;. 
406 no silver; a pair of horses I took of Dr. Somebody, a son-in- 

law of Stewart. Stewart did not own them, but I allowed 
$150 to Stewart and paid rest in cash. I can’t say Stewart had any 
interest in them: the Dr. said not, but at that time Stewart owed 
me in addition to above amount several hundred dollars for pro- 
fessional services in two or three suits then pending; I went to 
Detroit twice in them. 

Q. Have you ever since the assignment taken title to property, 
real or personal, which ultimately went to Stewart? 

A. I don’t remember any now. 

Q. What has become of lot sold under the judg’t in favor of 
Madison County Bank, sold to you ? 

A. Nothing. The fact is this: Powers had foreclosed his mort- 
gage prior, and I didn’t know it when I bid. I took no deed and 
was out $9.00. 

Q. Have vou received any property to apply on the said addi- 
tional indebtedness except what you have named at any time? 

A. I have received title to property since, I think 


Objection overruled; ex. 


[ will look and see (lvoks in his safe), but not directly from Stew- 
art. I took title to some property in February, 1862. It was con- 
veyed to me by Joseph Farley and wife; some land in Iowa. Stew- 
art had owned the land and conveyed it to Joseph Farley. There 
was an agreement between Farley and Stewart that if Stewart would 
pay him a certain sum of money Farley would convey it to me. 
The agreement was in May, 1861. I have it in my hand. (Title, 

Farley ag’st Stewart and others, stipulating to stay proceed- 
407 ings on payment of sum to Farley, and if $1,000 p’d by July 

next, then action to be discontinued.) There were several 
pieces in different counties. (To be copied and exhibited in evi- 
dence.) 

Q. Did Stewart pay or has he since paid any of those install- 
ments ? 

A. I will read another paper. (Reads it.) Mr. Stewart made de- 
fault and the lowa lands were advertised for sale. -The $800 which 
Benedict & Martindale endorsed went to protest. A man by name 
of ‘Thurber brought some wheat for sale, and we were authorized to. 
take out $500 of same and apply on note. 

Stewart thought we ought to pay the balance of $300. The farm 


GEORGE K. JOHNSON VS. DANIEL W. POWERS ET AL., &c. 243 


was afterwards sold and we got enough money out of it to reimburse 
us for the $300. I still have title to the Iowa lands. I think there 
are about 500 acres. I think I have paid about $250 for back taxes 
on them. I took a deed of 33 feet on Washington street, in this 
city. 

Mr. Stewart said there might possibly be something realized out 
of it; and, if so, he wanted I should have it. It is north of the 
house. The date of the deed is Oct. 18, 1860. 

It sold for $1,700 or $1,800 on Madison County B’k judg. I think 
it is worth not much more than that. I would not give $2,000 to 
build on it. I think that it isnot worth one cent over. On the 6th 
Sept., 1860, Stewart conveyed to me his title to the Congress Hall 
livery barn, with the same understanding as the Washington street 
property. At that time its fair value (barn and lot) I cannot state. 
I don’t know. I do not still hold title, 1 suppose. I understand 
Mr. Powers owns it. I understand he acquired it by foreclosure of 

a mortgage, 
408 Q. Have u rec'd fr. Powers any comp. fr. ure int. in the 
barn lot? 

A. Not a cent. 

Q. Has th’ at any time been any understanding that u sh’d ree, 
comp'n ? 

A. No. 

My impression at the time I took the deed was that Powers had 
his mortg. in decree. 

[ don’t know what the property sold for under the decree. 

There is no other property I have received. 

M. G. Warner, Jr., was the attorney for the Madison Co. B’k in 
its judg. 

All the negotiation I ever had with Mr. Warner was to get him to 
postpone the sale, which I did from time to time. I never asked 
him to put up all the property on the sale. I went into his office 
one day and found he had a list of property and prices he proposed 
to bid for each parcel. On the sale he withdrew one sale of one 
parcel and raised it $200. 

There never was any price fixed for the furniture I received from 
Stewart. He said, Take it and it will beall right. I never applied it. 

X ex’d: 

Mr. Stewart said he did not think it was worth while to prosecute 
the appeal to the court of appeals. Mr. Stewart was paralyzed. 

[ first wrote to him. He understood what was said to him. His 
att’ys advised him he would be beaten, and I did also. Before the 
case was argued in supreme court I was employed to look over the 

case,and wrote to Mr. Stewart my opinion at that time. The 
109 appeal to the court of appeals was made for the purpose of 

getting a more favorable settlement. No. of ex. to sureties 
of appellant on appeal to court of appeals and admission same day 
given in ev. and marked. 
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Kx. W.: 

I think the signature to admission is signature of appellant's at- 
torneys. 

Oscar CratiG, being recalled by pl’ff, says: 

[ have had correspondence with the firm of Tracy, Waite and 
Olmsted and have received signatures. I think the signature to ad- 
mission is the signature of that firm. 

Benepict recalled by pl’ff: 

[I know the signature of Frederick 8S. Stewart and know the sig- 
nature of witness to bond “A” is his. 

Letter dated Aug. 30th, 1860, from Stewart to witness offered in 
evidence—so much of it as relates to property on Washington St. 
and the Madison Co. B’k judg. 

There were two suits brought ag’st Stewart, involving each 
$10,000 or $12,000, in which B. and M. were attorneys for him; 
venue of one in New York; other, Oneida county. I went to New 
York once. It was finally determined that these suits should not 
go to trial, but only after I had prepared for trial. 

And I calculated that the property mentioned here should apply 
on my costs and expenses in those suits. The value of the personal 
property I received would not half compensate me for those costs 
and expenses. 

Re-ex. : 

I don’t know that the appeal to court of appeals has been for- 

mally dismissed. 
X ex’d: 


In respect to the conveyances of Washington street and Mill 

street, attachments were being issued against him, and Mr. 

410 Stewart said he wanted me to take the property so as to pro- 
tect me instead of other creditors. 

Def ’t recalled Mr. Powers: 

I had the mortgage on Congress Hall barn. It was for about 
$1,500, I think. [ had another on barn forabout same sum. That 
I had from savings bank. I had one mortgage on Congress Hall 
that I think was a purchase-money mortgage given to Sprague & 
ics a re pon , 4: - oe . . _ 
Brooks. I received no suggestions from Benedict or Craig as to 
foreclosing my mortgage on barn. 


X ex’d: 


Mr. Benedict was instrumental in keeping off that foreclosure for 
a long time. 

Mr. Benedict was accommodation endorser on a large amount of 
paper of Mr. Stewart. 

Mr. Benedict induced me to delay the collection of paper of 
Stewart to a large amount. 


ae 
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The mortgage to Sprague & Brooks, which [ now own, is the first 
mortgage on the property. It is spoken of in deed to Sanger. 
There is six thousand dollars or seven thousand dollars, besides 
considerable interest, due. When I redeemed the property under 
the Madison Co. B’k sale I paid mv own money to Mr. Smith, then 
sheriff. 


M. G. WARNER called by def’t and sworn : 


I am att’y and counsellor of sup. court. I recollect of recovering 
a judg. ag’st Nelson P. Stewart in favor of Madison Co. B’k. Ex. 
on same was issued by me. 
Q. Did you receive any suggestion from Mr. Benedict as to hav- 
ing all Stewart’s property sold under ex. ? 
il] A. I cannot now Say. I have no recollection that he did. 
[ have no recollection that I had any conversation with 
Benedict in respect of selling whole property. Mr. Benedict at- 
tended the sale. PIff was there part of the time. My im pression 


} 


is that the bidding was confined to Benedict, pl’ff, and myself. 
X ex'd: 


The sale was adjourned several times. [| know Elisha C, 
Litchfield, and did at that time. I had conversations with him as 
to sale of property under the judgment. I had conversation with 
him while the ex. was in hands for sale. I had also correspondence 
with him in respect of the sale. He was. informed as to time sale 
was to take place. 

I saw him several times on the subject of sale,and I learned from 
him that the judgment was, in a degree, under his control, and that 
he would not be prejudiced by an enforcement of the judgment. 
[lis position was such that he controlled the collection of the judg- 
ment. I think his name had been on the note in judg. as endorser. 
| received the note from Mr. Wendell, trustee of the bank. I had 
instructions, after commencing the suit, from Wendell to follow 
Litchfield’s directions. I afterwards consulted both. I think I 
have letters received from Mr. Litchfield respecting the judg. and 
its enforcement. They are at my father’s house. I think Mr. 
Litchfield directed as to the amount to be bid on one or two parcels, 
Washington street piece in particular. After the sale occurred I 
communicated to Mr. Litehtield the parcels sold, purchasers and 
prices of each. It was two or three days after the sale. 


Re-ex’d: 
I can’t state now what the amount of prior incumbrances was 
then on Washington St. property. 


112 Lewis Seerye sworn for def't: 

[ am an old resident of this city and a property-holder. I know 
something of the value of property near Congress Hall. I think the 
Congress Hall barn property worth about $150 per foot front in 1860. 
The value of the residue of the Congress Hall property in 1860, I 
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think, was at that time from $25,000 to 25 or 27 or $28,000. I don’t 
think it has depreciated since. 

E ASTM AN sworn for def’t ; 

I have been a resident here many years. [am acquainted with 
the value of old Childs’ house property on Washington street. I 
should think it worth about $12,000. I should think the land 
north of the house worth about $50 per foot. 


Plaintiff called by def’t: 
I should think the farm in Erie county would rent for only from 
$150 to $200. 


X’d : 

The repairs referred to in the schedule of computation were 
necessary, and the tenant said they must be made if he stayed there. 
He told me so since. 

Computation by Mr. Craig of the amount due him on his securi- 
ties testified as appears by paper. 

Motion for adjournment to await the result of application for com- 
missions and commissions made on former affidavits and testimony 
in ease by defendant. 

Motion overruled. 


413 “ Exuibit 51” or W.’s Dep’N. 


CRAIG 
i. 
LITCHFIELD. 


Judae Gardne r’s Minute 8. 


This exhibit substantially same as 50 and 51. Important ex- 
tracts only given here. 

“Daniel W. Powers knows the premises (C. Hall); worth be- 
tween 30 and $40,000; the Irondequoit property between 4 and 
$5,000. 

* John Craig is plaintiff; e’d the Congress Hall property ; called 
it worth from $22,000 to $25,000; [rondequoit property from 4 to 
$5,000—$4,000 at any rate; I think more. 


“QO. M. Benepict: I did advance money on some property ; not 
any part of this. I did not advance to buy judg’t for his benefit. 

“'The ass’g't of the Powers judg’t to me was for a money consid- 
eration. Rec'd the money from Stewart either before or im’d’ly after 
I took the ass’g’t. I do not recollect the am’t—ab’t the am’t of 
jud’t. I ass’d back to him, Powers, no consideration. | prepared 
the papers for the redemption ; did not go to the office. Powers 
went in person ; Craig knew that the redemption was subj’t of con. 
* * * I touk the ass’g’t of the judg’t because Stewart was owing 
me more than the am’t and requested me to do so for my safety. 
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The money was given with the expectation that I should take the 
judg’t, at the same time saying that I must consider it as so much 
p’d on ac’t and take the judg’t for my sole benefit. He said, Give 
me credit; not my inference.” 


414 “TD. W. Powers: I had judg’t vs. Stewart. I redeemed the 

land from sale under M. Co. judg’t in M’ch, 1862. * * * 
When Benedict b’t judg’t paid am’t due tome. He paid nothing 
on its being reassigned. I had another judg’t besides this on which 
[ should have redeemed, if not on this; date, Jan., 1861, $1,400 or 
$1,500. My inducement was to save this part.” 


“Joun Craia: When I took bond I don’t think I knew that 
Powers had a judg’t, nor recollect. I relied on Stewart's word. 
Benedict drew the papers when I became bail. 1 can’t say when I 
learned Powers had a judg’t; must have been about the time of re- 
demption. I did not know of the assig’t to Benedict. I knew that 
Powers was about redeemning it; don’t remember it was talked over 
in my office. I do not recollect of knowing of 2nd judg’t of Powers. 
It seems that I have heard of the reassignments; when, I cannot 
say. * * * When the property was advertised under the Madi- 
son Co. jud’t I knew of it; was present at the sale. Benedict was 
there ; Powers not. 

At the time of the redemption did you know that the Powers judg’t 
had been ass’d to Benedict? 

| think I do remember that the judg’t had been ass’d.” 


115 “ Exaurpit 52” or W.’s Dep’N. 
Deed—Henry K. Sanger, by ex’x, to Henry Ten Eyck. 


This indenture, made the third day of January, in the year of our 
Lord one thousand eight hundred and sixty-seven, between Caroline 
Sanger, of Detroit, Michigan, sole devisee and executrix of the last 
will and testament of Henry K. Sanger, deceased, late of said city, 
of the first part, and Henry Ten Eyck, of Cazenovia, New York, of 
the second part, witnesseth: That the said party of the first part, 
for and in consideration of the sum of two bundred dollars to her 
in hand paid by the said party of the second part, the receipt 
whereof is hereby confessed and acknowledged, does by these pres- 
ents grant, bargain, sell, remise, release, and forever quitclaim unto 
the said party of the second part and to his heirs and assigns for- 
ever all that tract or parcel of land situate in the city of Rochester, 
county of Monroe and State of New York, as described as follows: 
Beginning at the intersection of the west line of Mill street with 
Railroad avenue, and running thence westerly on the south line of 
said avenue one hundred (100) feet; thence southerly on a line 
parallel to the west line of said Mill street one hundred (100) feet ; 
thence easterly on a line parallel with the south line of Mill street ; 
thence northerly on the west line of Mill street to the place of be- 
ginning, being the same property conveyed by deed, dated April 27, 
A. D. 1860, by Nelson P. Stewart and Mary A. Stewart to said Henry 
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K. Sanger, the intention being hereby to convey all the estate, right, 
title, interest, claim, and demand whatsoever, both at law 
416 and ib equity, which the said testator had in his lifetiine and 
at the time of his decease, together with all and singular the 
hereditaments and appurtenances thereunto belonging or in any- 
wise appertaining; to have and to hold: the said above-described 
premises to the said party of the second part and to his heirs and 
assigns to the sole and only proper use, benefit, and behoof of the 
said party of the second part, his heirs and assigns forever. 
In witness whereof the said party of the first part has hereunto 
set her hand and seal the day and year first above written. 
CAROLINE SANGER, [L. 8. ] 
Sole Devisee and Exvecutrix of the Last Will of 
Henry Kk. Sanger, Jece ased. 


Signed, sealed, and delivered in presence of— 
CHAS. C. CADMAN. 
H. V. SANGER. 


STATE OF MICHIGAN, | 
County of Wayne, J 


yr Oe 


On the third day of January, one thousand eight hundred and 
sixty-seven, before me, a notary public in and for said county, per- 
sonally came the above-named Caroline Sanger, known to me to be 
the person who executed the foregoing instrument, and acknowl- 
edged the same to be her free act and deed. 

CHAS. C. CADMAN, 
Notary Public. 


[ Fifty-five cents in rev. stamps. ] 


417 Sratve or MICHIGAN, | 
: ee 88: 
County of Wayne, jf 


I, James D. Weir, clerk of said county and clerk of the circuit 
court for the county of Wayne, which is a court of record, having a 
seal, do hereby certify that Chas. C. Cadman, whose name is sub- 
scribed to the certificate of proof or acknowledgment of the annexed 
instrument and therein written, was at the time of taking such 
proof or acknowledgment a notary public in and for said county, 
duly commissioned and qualified, and duly authorized to take the 
same; and, further, that | am well acquainted with the handwrit- 
ing of such notary public, and verily believe that the signature to 
the said certificate or proof of acknowledgement is genuine. I fur- 
ther certify that said instrument is executed and acknowledged ac- 
cording to the laws of this State. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court and county, at Detroit, this tenth day of Jan- 
uary, A. D. 1867. 


JAMES JD. WEIR, Clerk, 
By DAVID B. BROWN, Dep. Clerk. 
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it, A true copy of the original, recorded April 16, 1867, at 5 o'clock 
w p. m., and ex’d. 
1d GEO. H. BARRY, Clerk. 
1e ' , 

: STATE OF New YORK: 
dl Monroxr County CLerk’s Orrice, Rocnester, N. Y. 
d a Alonzo Ly. Mabbett, clerk of the county of Monroe, of the county 
os court of said county, and ef the supreme court, both being 
418 courts of record, having a common seal, do hereby certify 
v that | have compared the copy of a deed, hereunto annexed, 
with the record of the original now remaining in this office, and 
that the same Is a correct transcript therefrom and of the whole of 
said original. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of said county this 15th day of July, A. D. 1871. 
[ 1. S. | A. L. MABBETT, Clerk. 
“Exuipit 53” or W.’s Dep’. 
Supreme Court. 
T. DEHoN 
| ag st 
Nerson P. Srewarr. } 
| Whereas John Craig has this day, at my request, become surety 


for me to stay proceedings herein pending the appeal to the general 
term and to the court of appeals, in case the cause should be ear- 
ried to that court, for which I am to pay said Craig one thousand 
dollars and interest till paid, | hereby agree that unless I pay the 
said amount to him otherwise, said Craig may retain that amount 
from the rents which he may receive from Congress Hall. 

April 24th, 1860. 


(Signed) NELSON P. STEWART. 
i110 Depositions of George Truesdale, Oscar Craig, and James 


Bracket, taken in Whittemore v. Scrantom, and stipulated to 
be read herein as follows: 

Oscar CraliG, being called and sworn for plaintiff, is examined 
by Mr. WaIrreMore as follows: 

Q. Do you know the parties to this suit? 

A. I know the parties. 

Q. Did you know John Craig in his lifetime ? 

A. Y es, sir. 

. Did you know Nelson P. Stewart? 

A. I can’t say I did know him; I knew him by sight. I don’t 
remember the fact that 1 ever had a conversation or introduction 
to him. 

Q. Did you know Oliver M. Benedict in his lifetime? 

A. Yes, sir. 

©. And Daniel W. Powers? 

o2—147 
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A. Yes, sir. 

Q. Did you do business for John Craig as his attorney in his life- 
time ? 

A. Yes, sir. 

(). Have suits against N. P. Stewart for him ? 

A. I did. 

Q. Will you state whether on the third day of January, 1860, you 
commenced a foreclosure for him—a foreclosure on what was called 
the Parma farm? 

A. January 3d, 1860, I commenced a suit in foreclosure in 

420 thesupreme court in favor of John Craig, plaintiff, against 

Nelson P. Stewart and others, defendants, as appears from 

my register, page 48. I have in my hand what appears to be a copy 

of the summons and complaint in that suit, verified by the plain- 

tiff January 2d, 1860, from which it appears that the foreclosure was 

of a mortgage on land in the town of Parma. I have no recollec- 
tion independent of these papers and my register. 


It is here stipulated by the plaintiff and defendant’s counsel that 
any objection, not merely formal, to any testimony taken before the 
notary may be raised upon the trial and when the testimony is filed 
with the same effect as though raised and noted by the notary. 

Will you state when you entered the decree in that? 

[It appears from my register that decree was entered March 2d, 
1860. 

After that decree was there any payment made ‘by the defendant 
on the mortgage? 

It appears from my register, April 23d of the same year, sale 
was stopped on payment of five hundred and seventy-five dollars 
und forty-two cents, being interest in the decree and costs, with in- 
terest and costs and expenses of proceedings of sale, leaving unpaid 
twenty-eight hundred dollars. 

Final sale was made when ? 

It don’t appear in my register, but there is an entry March 2d, 
186], received of H. Mulholland $3,075 for premises bid off by him 
March Ist. 

You have no doubt the sale was made immediately prior to that ? 

! have no recollection aside from my register. 
421 Did you at the same time conmmence a suit for Daniel W. 
Powers to foreclose on Congress Hal] barn property ? 

Yes, sir; on the 3d January, 1860, commenced a suit in the same 
court, Monroe county, “ Daniel W. Powers, plaintiff, against Nelson 
Stewart and others.” From the printed notices of sale posted in 
the register it appears it was on Congress Hall barn. 

Congress Hall barn property ? 

I can’t tell positively ; I infer that is the property. 

When was it the decree was entered in that case ? 

March 2d, 1860, as appears from my register. 

Was anything paid on that decree soon after its entry ? 

It appears in an entry in my register, April 23rd, 1860,“ Stewart 
paid Powers $114.33 interest in the decree and $107.33 costs of the 
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action, and interest on both from the date of the decree to April 
20,” and 5.25 costs for printing ; in all, $222.96 
When, if at all, was a subsequent payment made? 
Another entry, December 19th, gave- notice to Democrat for sale 
January 12,1861. 
State whether the property was sold and at that time and the 
amount for which it was sold. 
| have an entry, 1861, Jan’y 12th, sold premises; struck off for 
e,U.UU 
Was there a judgment for deficiency 
There is such an entry under the same date—$1,438.25. 
There was no appearance for the defendant Stewart, was 
there ? 
122 I want to repeat I have no recollection independent of these 
ntries. I don’t find any entry of any 
These entries upon your record are entries of facts at the time? 
| believe them to be so. My intention is always to keep an ac- 
curate register. I believe it is correct. 
They are entries of the facts that transpired as the record pur- 
ports 
believe so. 
Did you in the — of 1860 commence a suit against Elisha C., 
Litchtield in favor of John Craig? 
i don’t re me mber th: ar | did. I don’t find any such entry. 
In the spring of m 
In the spring of ‘62 I i d,as appears from my register. ‘The suit 
is entitled “supreme court, Monroe county, John Craig ag’st Nel- 
son P. Stewart, George K. Johnson, and Elisha C. Litehfield.” 
When was it commenced ? 
Service on Litchfield was May Sth, 1862 
Was there an answer put In? 
Yes, sir; May 27. 
Was that the first answer? 
The first noted here: “ Received answer from Litchfield.” 
Was there an amended answer subsequently put in? 
So it appears. 
What date was that? 
ebruary 27, 1863, as appears, in pursuance of an order ata prior 
circuit. 
You may state in that connection whether judgment was entered 
with all the documents—issue was joined. 
423 “March 20,” mailed to Tracy, Waite and Olmstead copy of 
reply March 20, 1865. 
Was that case referred ? 
October 16, order of reference to Judge Gardiner. 
Was it tried before Judge Gardiner? 
It appears to have been. That is my recollection, too, if that is 
the case. 
You attended on that trial? 
Yes, sit 
Did you take the minutes of that trial? 
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Yes, sir; that is my best recollection, that I did, my recollection 
of such not dating from the time of the trial so much as it is from 
subsequent facts. I think Judge Selden afterwards took a copy of 
my minutes, after I returned to Rochester. 

Called on you for it, do you mean ? 

Yes, sir. 

You handed it to him? 

I ean’t state the details about it. He had ny minutes that Ll took, 
and I understood he took a COpy. 


It is admitted by the counsel for the defendant that the paper pro- 
duced and marked “A” is a copy made by Judge Henry R. Selden 
from a paper purporting to be the minutes-of the trial referred to 
by the witness as copied by him. 

This admission does not include the writing on the margin. [| 


recollect now that I did take the minutes and that I handed them 
to Judge Selden, but don’t remember that I ever read them since I 


took tliem. I have looked for them and can’t find them, and since © 


I have been notified to appear here to testify I have made thorough 
search in my office. 


424 Mr. Whittemore introduces the copy of Mr. Craig’s min- 
utes, which is marked by the notary “ Pl’ff’s Ex. A, Jan’y 5, 
1880.” 


Refreshing your recollection from that COpy, please state whether 
you took full and accurate minutes of the proceedings and evidence 
on that trial. 

I cannot state from present recollection whether I did or not. I 
see the first entry would lead me to think I did not take all of them. 
Mr. Benedict nay have taken a part. l recollect taking part of the 
testimony. At that time and always I have been in the habit of tak- 
ing testimony very full, even the grammatical errors of the witness. 
Whether [ did in that case or not | cannot state. 

State whether Mr. O. M. Benedict was sworn as a witness on the 
case. 

My attention 1s called toa place in the minutes that he did. Now 
I do recollect he was examined and cross-examined. 

Vill you read that testimony of Mr. O. M. Benedict and state 
whether you remember, on refreshing your recollection, that he gave 
that testimony ? 

So far as I have read, I can’t say whether he gave the testimony. 
I don’t remember he gave that testimony. I have a general idea he 
gave testimony on that subject. I can state fully what Mr. Cogs- 
well suggests—that I intended to take the substance of the testimony 
correctly. 

In respect to the testimony of all the witnesses and all the proceed- 
ings? 

Certainly, so far as I took it; but, my recollection being refreshed 
by the first line, | cannot say I took all the minutes, but my recol- 
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lection is quite positive that the bulk of that I did take, for 
425 I remember taking them. There may have been interludes 
and occasions when somebody else took the pen. 

Do you remember taking the testimony of Mr. Benedict and Mr. 
Powers and Mr. Craig? 

Well, no; I can’t say I care to distinguish which parts I took. I 
can say my recollection is I took most of the minutes, but cannot say 
positively that I did take all. 

On what day was this ease tried where you took these minutes ? 

Well. if was noticed and appointed for the Oth November, LS6S. 
My register does not show whether the trial was commenced on that 
day or not, but it does show that the trial was closed Nov. 23 and 
the case submitted to the referee. 

Will you state whether that is an office copy of the report of the 
referee ? 

Well, yes; I think I recognize the handwriting of one of my copy- 
ists in my office at that date, not my own handwriting. That is all 
I can say about it. 

Was there a suit in the nature of a cross-suit commenced by Mr. 
Litchfield ? 

I believe there was. 

A cross-suit of that same action ? 

[ can’t remember now whether it would be technically that; [ean 
tel] by my register. 

Look at that paper. 

That is not a copy made in my office. 

Is that a copy of a paper served on you or your client? 

I can’t sav; after this lapse of time it is impossible. 
copy made in my office. 

State whether there were answers tot 

for Mr. U raig. 
126 Yes, si 
W why was the cross-suit commenced, and when was the 
answer put in? 

| prefer not to call it a cross-suit; my recollection is not refreshed 
sufliciently for that. It was a suit by Litchfield, plaintiff, against 
John Craig, &e., Sept. 24, 1863. I have no entry of the service of 
the summons and complaint with other papers on the defendant, 
John Craig. Novy. 19, received amended complaint; Dec. 9, “ served 
answer to same.” 

Will you state whether the papers | hand you are copies of that 
complaint which you answered and of John Craig's answer (show- 
ing witness papers), and whether accompanying the answer is the 
answer of Mr. Powers to the same case ”? 

I cannot say whether the paper purporting to be a copy of the 
summons and complaint is such or not, or whether the paper pur- 
porting to be the answer of Daniel W. Powers is such or not; but I 
can say, from the handwriting of the paper purporting to be the 
answer of John Craig, that such it appears to be. It appears to be 
in my handwriting. 

Have you any doubt that is the office copy” 


[t is not a 


ss-suit put in by you 
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I have no doubt it is a copy. 

Have you any doubt it is the copy served on Tracy, Waite and 
Olmsted ? 

I don’t remember that that is the very copy served on them, but 
presume it is, because there is the envelope in my handwriting ad- 
dressed to the attorneys. 

Look at that and see if it is the original answer you put in. 

That, I have no doubt, is the original. The affidavit is 
427 subscribed by the plaintiff in his handwriting, and the sig- 


nature to the jurat seems to be the original handwriting of 


the commissioner. | have no doubt that is the original. The only 
doubt is it isin your possession. I don’t see how it got into your 
possession. 

The plaintiff offers the paper, which is marked PI’ff’s Ex. “ B,’ 
January 5th, 1880. 

Defendant’s counsel makes the same stipulation in this case which 
Mr. Danforth did in the former case, and whieh is attached to the 
paper, and the paper is received under that stipulation. 


I want to ask you who drew that answer of John Craig, which is 
part of Exhibit B. 

I am unable to say with any precision, Mr. Whittemore, but my 
best recollection is Mr. Benedict was counsel in the case not only for 
Mr. Powers—for him he was attorney of record—but for me per- 
haps not on the general merits of the case, but in the way of pre- 
paring the answer and getting it in proper shape and form. I wasa 
young attorney then. I think I drew the draft answer and submitted 
it to Mr. Benedict, and it was afterward put in shape. Whether he 
made any amendments or not I can’t remember. I think he did 
suggest some amendments. 

I will call your attention to the fact that the verbiage is identical 
except when it is necessary for either party to make a distinct state- 
ment. 

I was looking at that, and I think it is my phraseology. I am 
quite sure I made a draft of the answer, both from refreshing my 
recollection by looking at the phraseology. I know I was a young 
attorney, and was a good deal more caretul about employing coun- 
sel than now. I would now be willing to have all the counsel nec- 

essary. 
425 Who drew the answer of Mr. Powers? 
I couldn’t tell. I have no recollection. My law register 
shows that Mr. Benedict was attorney of record for Mr. Powers. 

Does it show when he served that answer? 

My register does not show any such thing. 

The main point is Mr. Benedict was the counsel for you in the 
preparation of both answers. 

I should say he was in respect to the answer of John Craig. If I 
had anything to do with Mr. Powers’s answer he certainly was. 

It appears these answers were put in but a few days after the 
testimony which was given by Benedict and Powers and Jolin Craig 
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upon the trial of the suit against Litchfield, in which you took the 
minutes. 

Well, my law register shows that in the case of Craig vs. Litch- 
field and others the trial was closed Nov. 23d, 1863; and also in 
Litchfield vs. Craig the answer of Mr. Craig was served Dec. 9th, 
1863, so that it was afterwards. ‘The testimony was given before the 
answer. 

You had, then, the facts sworn by these witnesses fresh in your 
mind ? 

I don’t recollect that, but I have no doubt I did. I don’t know 
what is in that answer now. I have not read it through. 

I want to ask you whether the answer of either of these parties 
was intended to controvert the statements made by Mr. Benedict or 
Mr. Powers, which they made upon oath on that previous trial,when 
those answers were put in—that is, if there was any intent to contro- 
vert the statements they had previously made before these auswers 

or either of them. 
WAL As a matter of fact, [ have no recollection about it. I will 
tell you what my invariable habit is—to draw a pleading, as 
every other verified paper, exactly as the facts ure, if I have no 
knowledge except from my client as he gives them to me. 


Adjourned to Tuesday, Jan’y 6th, 10 o'clock. 


TuEsDAY, January 6th, 1880. 
Examination of Mr. CRAIG continued: 


In this case you had the knowledge, did you not, immediately 
preceding, which was imparted to you by the testimony of these 
witnesses on the subject on which you were answering? 

That must be so. i have no present recollection of referring to it 
when I drew the answers. 

Was not the testimony of these witnesses discussed between you 
and Benedict and Mr. Craig and Powers and considered in the mak- 
ing of these answers? 

[ am obliged to answer you as I did before—I have no present 
recollection. I have no doubt they were. 


Mr. Cogswell objects. 


What is your best recollection now ? 

I suppose there must have been a discussion between Mr. Bene- 
dict and myself. I have no recollection. I don’t know as I should 
say as a matter of inference that there was a discussion between me 
and Mr. Craig and Mr. Powers because | was not general counsel 
for either of them, except in matters of the suit. I was attcrney of 
record for Mr. Craig, and I wish to say in regard to the question 
last night as to who drew the answers, after thinking it over and re- 

freshing my recollection, I am utterly unable to say whether 
430 I made the draft and submitted it to Mr. Benedict or he gave 
me the draft and I put it into shape. I know I had some- 
thing to do with it. 
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You think Mr. Benedict counseled you in regard to both answers ? 

I know he did in regard to Mr. Craig’s. 

What is your best recollection in regard to Mr. Powers’ answer? 

I have no recollection of it. 

Did you commence a foreclosure of Mr. Craig’s indemnity mort- 
gage on Congress Hall, which was given to indemnify him against 
the Dehon undertaking? 

Mr. Cogswell, counsel for the defendant, in due time objected to 
all evidence of copies of papers where the originals were not pro- 
duced or accounted for, except in cases where it 1s specifieally waived, 
and of all evidence of matters of record which were given by Mr. 
Craig. This is made to save repetition. 

I don’t remember now, sir, any such suit. There are two suits 
here, one with a printed notice posted in my register. The mort- 
gage seems to have been on premises in the town of Irondequoit 
and the other seems to have been in the town of Lancaster, county 
of Erie. 

The one in the town of Irondequoit—whien was that commenced ? 

My register shows on or about Nov. 12. On Novy. 6 I obtained an 
order for the service of the summons by publication and personal 
service on some of the other defendants Nov. 12, 1862. 

You didn’t take judgment in that case, did you? 

Dec. 15 it was referred to Geo. E. Mumford to compute the amount 
due and report the facts and circumstances. He reported, end on 
the same day, as appears in my register, I obtained a decree of fore- 

closure and sale. 
451 Of the Irondequoit property under the indemnity mort- 
gage? 

So my register shows. 


By Mr. CoGswe tt, counsel for defendant: 

Does your register show it was the indemnity mortgage? 

I don’t know anything about indemnity; my register does not 
show. I stated the ground of my evidence in regard to its being the 
Irondequoit mortgage ; it so appears in the printed notice. 

By Mr. WHITTEMORE: 

Can you find the complaint in the case ? 

I don’t find it here (looking among papers). 

Would you not have filed it? 

Why, of course; my register does not tell; but, as a matter of 
course, I did. 

Was that property sold upon that foreclosure ? 

The register shows so; sold to D. W. Powers for $230.00. 

As to the Erie county foreclosure—are the records of that in Erie 
county? 

It would be entirely impossible to know except as the register 
shows that. 

I want to know the fact. 

I have no recollection, sir. 


le 
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When did you commence the foreclosure ? 

November 22d, ’62, sent the complaint. 

How much was realized out of that sale” 

[ find, March 16, 1864, judgment-roll sent to clerk of Erie county 
to be filed. 

You can state how much was realized out of that sale. 

Mav 24, 1864, premises sold by the sheriff of Erie Co. to 
432 Jolin Newer for $2,860. I want to Ssuy that in reference to 
all these dates and items and proceedings I have no present 
recollection,even as refreshed by my law register. I have read from 
my law register, which, I believe, gives a true account of all matters 
stated in my testimony. I undertook to say this in substance in con- 
nection with each matter of testimony, but make it now in pursu- 
ance of the suggestion of Mr. Whittemore that it be not made at the 
end of each answer, but at the end of the testimony. 

You will say further, will you not, that the entries there made 
were made at the time as a memorandum of facts at the time trans- 
piring 

Generally, I believe them to beso. I cannot say now that every 
entry was made on the day of the event or step in the proceeding. 

No; but whether it was entered as a step having been taken which 


; 


you believe LO be correct ¢ 
Yes, sir; I have no doubt about thatin my mind. 
(Signed) OSCAR CRAIG. 


Recs Ss till two o clock. 


Were the suits of Craig vs. Litehfield ef ad. and of Litebfield vs. Craig 
et al., of which you have spoken in your previous testimony, settled 
after judgment and paid by Mr. Litchfield ? 

My law register shows the following: in Craig vs. Litehfield et ad. 
(pp. 335-7). “ May 1, 1864. Received notes for amount due in suit, 
with costs, and costs of suit Litchfield against Craig, Powers, et al. 
Delivered notes to Craig, plaintiff; ” and in Litchfield vs. Craig et al., 

under same date: May 1, 1864. Received stipulation “ from 
433 Litchfield’s attorneys for discontinuance of action.” I believe 

my register is correct; I have no recollection independent of 
the register. | 

Please state the date of such settlement and bavment. 

Appears in above entries. 

(Signed) OSCAR CRAIG. 


JAMES Brackett, being called and sworn for the plaintiff, is ex- 
amined by Mr. WurrreMore and deposes as follows: 


Where do you reside, Mr. Brackett ? 
| reside in Rochester. 

Your age and occupation ? 
My occupation is a manufacturer. 

And your age—some number of years and upwards? 
Sixty-one and upwards. 

How long have you resided in Rochester? 
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Forty-two, about. 

Do you own property on the same street and opposite to the prop- 
erty known as Congress Hall and Congress Hall livery barn? 

Yes, sir; I do. 

It is the hotel property you own? 

Yes, sir. ' 


How long have you owned that property ? 
Since spring, 1863—about seventeen years. 
Had you occupied it before that time ” 
No, sir. 

Did you know John Craig in his lifetime ? 
| did. 


Did you know Nelson P. Stewart ? 


434 I did. 


[ will call your attention to a transaction between you and 

John Craig in respect to the purchase of that property which I un- 

derstood occurred between you and him—the negotiations for the 

purchase of that property known as Congress Hall, being one hun- 

dred feet square on the corner of Mill street and Railroad avenue. 

Did you have a conversation with him ? 

I did. 

About when ? 

Well, in—I can’t tell exactly; it was the winter of ’66 or ’67; I 

met Mr. Craig in Florida. 

State that conversation so far as it relates to the property. 

My conversation was in regard to the hall and whole property. 

He offered the hall property at $45,000.00, provided I would pay ali 

cash ; he didn’t want any mortgages to be taxed on. I told him if 

I could buy it for that and pay part down and get time on the bal- 

ance | would buy it. He declined to do it, and that ended the con- 

versation. 

Do you know the value of that property, being 48 feet on Mill 

street and 100 feet deep, known as Congress Hall livery barn prop- 

erty ¢ 

I know the property. I couldn’t tell how many feet there are. 

There being forty-eight feet, what was the value, in your estima- 

tion, of that forty-eight feet in the spring of 1860? 

That is a good while back—twenty years ago—in 1860, as near as 

I could tell, | should think the property was worth $150 a foot, what 

there was of it. 

435 You were well acquainted with the value of city property - 
at that time, and particularly property in that neighborhood ? 

I knew pretty near what the value of it was. 

You have been, during your residence in Rochester, mayor of the 

city? 

A. Yes, sir. 


By Mr. CoGswe.Lv: 


Can you carry your mind back to the condition of things in 
1860 in offering an estimate of the value ? t 
It is pretty difficult to carry back very minutely. I can tell you, 
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if you wish toknow, why and how I make the estimate of the prop- 
erty. It was only two years afterwards I bought my property across 
there. I didn’t take occupation till 63. I made the trade in 62. 
The trade was to be consummated tlre next spring. At that time I 
had occasion to make inquiry about the value of the property there. 
That is the way I formed my conclusion. 

The property was about as much depressed In ’60 as it ever was? 

[ think it has been more depressed in the lust six or seven years ; 
yes, sir. Not within my recollection has real estate been so de- 
pressed in this city as during the general depression since 1873. 

Do you recollect what the price of gold was in 62? 

No, sir; I can’t earry it back. I know there was a good deal of 
premium ; I can’t tell how much. 

When you estimate the value you estimate the value in cur- 


+) 


rehney 


A. Yes. sir. 


By Mr. WHITTEMORE: 


You estimate the value of the currency at the date of which you 


Sy ak of the valuation ? 
136 | estimate this when I talk about that being one hundred 
and hity dollars a foot. I don’t calculate you have got to pay 


gold for that; it is the currency of the country. 

There was no depreciation of the currency in 1860? 

Yes, sir; but real estate kept advancing till 1873; property was 
not worth as much in ’60 as in’70; it would not sell for as much 
money. 


JAMES BRACKETDT. 


GeorGE TRUESDALE, being called and sworn for the plaintiff, is 
examined by Mr. WHirreMoreg, and deposes as follows: 

Your hame ? 

George Truesdale. 

Where do you reside ? 

[n this city—Rochester. 

What is your age and occupation ? 

Age, forty-six ; occupation, lawyer. 

You are at present police magistrate of this city ? 

Yes, sir. 

How long have you been in the profession of the law? 

About eighteen years. 

Did you act professionally in behalf of Elisha C. Litchfield in the 
action brought by John Craig against him in the spring of 1562? 

The date, I might refresh myself in regard to it if it is on my min- 
utes. 

There is the judgment-roll ? 

[ did so act in that action about that time, 

Brought about that time ’ 
Yes,sir; about that time. 


ed 
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437 I show you a certified copy of judgment record in that ac- 
tion and ask you if that is the ease to which you refer in 
which you say you acted ? 
I think it is. 
The record is produced and marked for identification No.7, Feb’y 
11, 1880. 


Did you assist Mr. Litchfield in the preparation of that case for 
trial ? 


I did. 

And assisted on that trial? 

I did. 

Did you take minutes of the proceedings and evidence upon that 
trial ? 


I did the greater part of it. 

When did the trial commence ? 

The 6th November, 1863. 

[ show you a paper and ask if that is a copy of the testimony and 
proceedings to which you refer in your last answer. 

It is the original I took, I think. 

Made by vou on the trial? 

Made by me on the trial, except the little at the start, which was 
taken by Frank Hastings, down to the commencement of the testi- 
mony of Mr. Benedict. I took the testimony of Mr. Powers. ‘The 
pl’ff rested and there was a motion for a nonsuit and some docu- 
mentary proofs offered, but that was taken down by Mr. Hastings, 
and my minutes commenced with the testimony of Mr. Benedict. 


The testimony is marked by the notary to show which portion 
was taken by Mr. Truesdale. 


Have you read the testimony contained in these minutes? 
[ have. 
438 When? 
I copied them all over shortly after the trial and have read 
them over since. 

What can you say as to what appears upon those minutes having 
transpired and having been given in evidence by the respective wit- 
nesses, as there appears in these minutes on that trial ? 

[t is substantially what was given so far as I took it down to as far 
as what my minutes relate to; what appears in my minutes was 
testified to substantially. . 

Do your minutes contain substantially the whole of the testimony 
that was taken ? 

They do. 

While you were there ? 

Yes, sir. 

On reading over that testimony, state whether it refreshes your 
recollection so that you can say whether that testimony was actually 
given on that trial. 

I can say I have no recollection of some things that happened on 
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the trial independent of the paper, and I think that all that is set 
down here did take place. 

You intended to take it all and believe you did? 

I intended to take it all accurately and believe I did. 

Mr. Whittemore offers this original evidence with the understand- 
ing that it is to be marked and a copy returned by the examiner 
(notary) and the original to be produced on the triai. Received and 


marked PI’ff’s Ex. A., Feb’y 11, 1880. 


You took the testimony of O. M. Benedict and D. W. Powers, 

which appears subsequent to the testimony of Benedict herein, 

439 and this testimony of Mr. Craig and of Mr. Benedict subse- 
quent to that time, which herein appear? 

Yes, sir. 

You have made a copy of this testimony since then, have you not? 

| have. 

Which you made up from Judge Gardiner’s minutes taken on the 
trial and from this original of yours? 

Yes, sir. 

You made that soon after the trial, did you not 4 

Yes, sir. 

And does that in any manner tend to refresh your recollection or 
keep in mind the tratisaction or to have kept in your mind the 
transaction and memory of the testimony concerning which you 
now testify ? 

lt does 

Do you remember whether Mr. John Craig, the plaintiff, was pres- 
ent and attending in the room during that trial? 

He was,a part of the time, if not all. I remember seeing him 
there. 

What is your recollection as to his attending there constantly 
during the trial? 

[ think he was there about all the time 

State whether that is fresh in your mind, that part, at this present 
Lime. 

The fact of seeing him there is distinet in my mind, 

Where was the testimony taken and the trial had? 

[t was in Mr. Osear ¢ 'raig’s office. His oftice was on one side of the 
hall and Benedict’s on the other side, in the Eagle Hotel block, 
where Powers block now is. 

Do you remember Mr. Craig’s having a desk in that office ? 
440 [ think he did. 


And do you remember his sitting at that desk during the 


trial ? 

He sat near the table where the trial was, and his desk was off 
one side. 

Where do you remember he sat? 

Up near the table where the referee sat. 

State whether you remember that Mr. Powers attended during 
the trial. 
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I saw him there, but don’t think he was there as much of the 
time as Mr. Craig was. 
He was in and out during the trial? 
Yes, sir; in and out at different times. 
(Signed) GEO. TRUESDALE. 


Adjourned indefinitely. 


44] Deposition of Mary A. Stewart, Taken in Whittemore vs. Ti ry. 
Stipulated into This Case with Same Effect as if Taken 
Herein. 


United States Cireuit Court, Northern District of New York. 


JOSEPH LP. we MEFERNORE | 
aq st 
JAMES TERRY. 


Testimony of Mary A. Stewart, taken before me, David F. Fox,a 
notary public in and for the county of Wayneand State of Mich- 
gan, on the 29th day of August, A. D. 1876, in pursuance and by 
virtue of a notice hereto annexed. 


Hon. Henry N. Walker appeared on the part of the plaintiff and 
G. F. Danforth, Esq., appeared on the part of the defendant. 
DAVID F. FOX, 
Notary Public, Wayne Co., Michigan. 


Mrs. Mary A. STeEwart, being duly sworn, deposes and says: 


I am 21 years old and upwards and reside in the city of Detroit, 
and was the wife of the late N. P. Stewart, now the widow. I knew 
QO. M. Benedict, of Rochester, N. Y. I knew him from 1859 up to 
several years after. The last I saw of him was in 1862. 

Q. What were his relations with Mr. Stewart, your husband? 


442 Counsel for def’t objects, lst, on the ground that it is im- 
material to any issue in the case; and, 2nd, that it calls for 

a conclusion and not for any fact. 

A. He was his lawyer. 

Q. Do you know how long and in relation to what matters ? 

A. I don’t know how long. It must have been several years; in 
relation to Mr. Stewart’s property in Rochester, N. Y. 

Q. Did he visit Detroit, at Mr. Stewart’s request, to consult about 


%) ‘ 


his matters in Rochester, N. Y. ‘ 


7- 


Def’t’s counsel object to this question, Ist, upon the ground that 
it is irrelevant and immaterial; and, 2nd, that it calls for no fact, 
but the conclusion or opinion of the witness. 


A. I suppose so. I suppose he came expressly for that, yet I don’t ° 
know. He was here several times, but I don’t know whether Mr. 
Stewart requested him or not. 

Q. Was he here both before and after Mr. Stewart was struck with 
paralysis ? 
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A. Yes, sir. 

Q. Do you remember the different parcels of property in Roches- 
ter—the names of them—owned by your husband, Mr. Stewart ? 

A. I know the name of one piece of property—the Congress Hall. 
| remember the Congress Hall barn ; house on Washington St., aecu- 
pied by Fred. Stewart, son of N. P. Stewart. I knew that he had a 
farm on the west side of the river that he bought of Cornwall. The 
farm was on the east side of the river,I think. I remember the 

[rondequoit property, other than that which belonged to me. 
443 There was property belonging to me in Irondequoit whic’ 
was in ny name—purchased by Mr. Stewart for me. 

Q. Do you know at what Mr. Stewart valued these various pieces 
of property t 

Objection, Ist, that it is immaterial; 2nd, that the opinion of 
Mrs. Stewart is incompetent; 3rd, testimony calls for hearsay and 
uot for any fact within the knowledge of witness. 


A. I only know that Farley farm he valued at $15,000, and as to 
the others I don’t know that I heard him say. The Farley farm 
was that portion of the Irondequoit property that 1 owned. 

(A paper is handed witness and slie is asked :) 

Q. Is that the handwriting of Mr. Stewart? 

(Objection that it is immaterial and irrelevant.) 

A. It is the handwriting of Mr. Stewart before he was struck with 
paralysis. 

(The paper is offered in evidence and marked Exhibit “A.” (See 
W hittemore’s 2d dep., EX. I.) 

Objected to as incompetent and immaterial, and, 2nd, as the mere 
declaration of a third party. 

Q. Do you know of any property owned by Mr. Stewart, land in 
lowa? 

(Objected to as immaterial and irrelevant.) 

A. | understood he owned some. 

(. Do you remember signing a deed to Mr. Benedict of the prop- 
erty—the house occupied by Fred. on Washington St. or of the Con- 
gress Hall barn, the property put down in Exhibit “A” as the liv- 
ery stable property? 

(Same objection as to preceding question.) 

A. I do not. 

—. Do you remember of the sale of the Cornwall farm 
444 on mortgage, and that Mr. Benedict bid it off for Mr. Stewart? 

(Objection that it does not appear that witness has an opportunity 
of knowing either of the facts assumed in the question, and also 
upon the ground that the question assumes the existence of facts 
hot proven.) 


A. I remember that the farm was sold, and supposed Mr. Benedict 
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bid it off, and suppose I must have known it from conversations be- 
tween Mr. Stewart and Mr. Benedict. 

(Objection to answer upon the ground that it states no fact, but 
only the supposition of the witness as to conversations, and, agai, 
that the conversations between Stewart and Benedict would not be 
evidence.) 

Q. Did you know Gen’! Orville Clark, of Sandy Hill, N. Y., now 
deceased ? 

A. Yes. 

Q. What relations or degree of confidence existed between Gen’! 
Clark and Mr. Stewart, business relations and others; implying con- 
fidence in Gen’! Clark ? : 

(Objection same as to question No. 1.) 

A. Intimate relations of business and friendship ; they were great 
friends. He was interested with him in many affairs of business. 

@. What relation and connection existed between Gen. Clark and 
Benedict and Martindale or either of them ? 

A. I don’t know anything about their business relations, but Gen. 
Clark and Martindale were brothe rs-in-law, and they were in friendly 
relation with each other, as far as I know. 


(Same objection to question as to question No. 1.) 
445 Q. Do you know whether Gen. Clark was a lawyer and the 
confidential adviser of Mr. Stewart both before and after he 
was struck with paralysis? 
(Same objection as to questions Nos. 1 and 3.) 


A. I don’t remember that he was a lawyer. He was Mr. Stewart’s 
adviser before he was struck with par: alysis ; I think he was not 


after. I remember only one visit after he was struck with paraly- 
sis, and that was immediately after and before he recovered his 
speech. 


Q. When was Mr. Stewart struck with paralysis? 
. It was in September, 1861. 
a How long was he insensible? , 
[t was 5 or 4 weeks before he recovered his senses at all. He 
Moa began to recover gradually, so as to understand what was said 
tohim. For some time he had great difficulty in speaking. He 
never got so that he could write with his right hand. He could un- 
derstand everything that was said to him, and after awhile got so 
that he could talk quite easily, but would frequently forget words. 
He would frequently cry over his helpless situation. The first part 
of the time he was irritable at times without any apparent cause. 
Q. Soon after Mr. Stewart was struck with paralysis did you com- 
mence a correspondence with Mr. Benedict, at Rochester, in relation 
to Mr. Stewart’s affairs ? 


(Objected to upon the same ground as questions Nos. 1 and 3 


A. Yes; I don’t know how long after. 
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(Three letters are shown to witness and she is asked :) 
446 . Did you receive those letters about the time they are 


») 


dated, in the course of that correspondence ‘ 

(Same objection as to 1 and 3.) 

A. Yes. 

(Letters are offered in evidence and marked Exhibits “ B, C, and 
D.”) (See Ree., pp. 101-’2. Letters Oct. 14, 17, 26, ’61.) 

(Objected. Same objection as to questions 1, 3, and 8.) 

(It is consented that copies of all the exhibits may be annexed to 
deposition, but it is understood that the originals are to be produced 
upon the trial.) 

Q. Did Mr. Benedict come to Detroit, as promised in the letter of 
26th of October, 1861? 

A. Yes, sir. 

Q. Where did he stop and how long did he stay ? 

A. The first time he stopped after Mr. Stewart’s sickness he had 
a room at our house and stayed overnight. I think he arrived in 
the evening. I don’t remember whether he returned in the morn- 
ing or evening. 

®. Did Mr. Benedict, soon after his return from that visit, write 
you letter of November 18, 1861, now produced ? 

(Saine objection as to Nos. 1, 3, and 8.) 

A. Yes. 

Q. Did you receive the letter of December 23d, 1861, from Mr. 
Benedict, now produced ? 

A. Yes. 

Q. Also letter dated January 9, 1862, now produced ? 

A. Y es. 

(Letters offered in evidence and marked Exhibits E, F, and G.) 


447 (Same objection as to question 21.) (See Ree., pp. 103-5. 
Letters Oct. 18, Dec. 23, 61, Jan. 9, ’62. | 

Q. On that first visit of Mr. Benedict was anything said by him 
abuut a chattel mortgage to Mr. John Owen on the household fur- 
niture and other personal property ? 

(Objected to same as to 1 and 3.) 

A. I don’t remember that there was; there might have been. | 
don’t remember whether anything was said about his procuring an 
assignment of it. | : 

. Were the affairs of Mr. Stewart talked over by Mr. Benedict 
and yourself in the presence of Mr. Stewart, and what was the gen- 
eral purport of 1t? 

(Objected to — same grounds as 1 and 2, and that the conversation 
is inadmissible as against the def’t, and also as calling for the con- 
clusion of witness and not for facts.) 

A. They were; the principal thing he talked about was a judg- 
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ment he was to get for Mr. Stewart in New York city. Mr. Stewart 
was unable to take part in conversation. He spoke of saving some- 
thing for Mr. Stewart—a home, or shelter, as I understood. This 
was on his first visit. 

Q. Do you remember anything else particularly ? 

A. I don’t remember anything else on that visit particularly. 

Q. Did Mr. Benedict advise you and Mr. Stewart about sending 
property, china, silver, etc., to himself at Rochester ? 


(Same objection as to question No. 25.) 


A. Yes. 
Q. Do you recall what he said ? 


(Same objection as to preceding question.) 


448 A. I ean’t remember the exact words he used, but it was 
for the same object as the former conversation, which was for 
the benefit of Mr. Stewart. I don’t particularly remember anything 
else, but I don’t know but at that time or some other time he spoke 
about pay for services that ne was arranging then. I don’t know 
whether it was for that or former services. 
©. Was Mr. Fred. Stewart at the house at that time? 


(Same objection as to | and 3.) 


A. I think he was, but am not quite sure. 

. Do you remember of Mr. Fred. Stewart and Mr. Benedict go- 
ing to the barn to look at the horses? 

‘Same objection as before.) 

A. I don’t remember it. 

Q. Do you remember of the horses being sent down to Mr. Bene- 
dict by Fred.? 

A. Yes, sir. 

@. What horses were those? 

A. They were a pair of bay horses—family carriage horses. Mr. 
Stewart gave them to me. 

Q. Did Mr. Benedict draw any papers—and, if so, what-—to be exe- 
euted by Mr. Stewart, in reference to Mr. Stewart’s debt or Miss 
Baines’ debt that Mr. Stewart was owing, while he was there ? 

(Same objection as to all or any of the preceding questions as to 1, 
3, and 8, &c.) 

A. Yes; there were bills of sale of some of this plated ware and 
property. 

Q. Did Mr. Benedict say anything about the horses being sent 
down to him at Rochester at this time? 


(Objected to as calling for a matter that is irrelevant and inad- 
missible as against def’t.) 
449 A. Yes; he spoke of it with the other things. 
Q. Did you receive from Mr. Benedict the letters dated 
March 13, 1862; March 24, 1862; March 27, ’62: April 5, 1862; 
April 22, 1862; April 24, 1862, which are now produced ? 
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(Same objections as to furmer letters and to questions 1, 3, 8, 9, 
and 21.) 

A. Yes. 

Q. I ecall your attention to letter of June 13, directed to N. P. 
Stewart. Was that letter received about the time it bears date? 


(Same objections as to questions 1, 3, 8, and 21.) 
A. It doubtless was, but I don’t remember it. 


(These letters are offered in evidence and marked Exhibits H, I, 
J, K, L, M,and N.) (See Ree., pp. 106-’11.) 


Q. Do you remember when you next saw Mr. Benedict after the 
visit you have been testifying to? 

A. I know that he came, but I don’t know how long after the 
first visit. 

Q. Do you remember letter now produced ? 

A. Yes; I remember receiving this. 


(Letter now offered in evidence and marked Exhibit “O;” letter 
is without date.) 

(See Ree., p. 115—letter without date.) 

(Same objection as to 1, 35, 8, 9, and 21.) 


‘) 


Q. Is this letter in Mr. Benedict’s hairdwriting ‘ 

A. Yes, sir. 

Q. Do you remember whether Mr. Benedict was here at the time 
the personal property was sold under the Owen mortgage? 

A. Yes, sir; he arrived after the sale commenced. 

(). Did he at that time or soon after ask you and Mr. Stewart to 
sign a deed ? 


450 (Objected to on the grounds in 3, 8, 9, and 21.) 


A. Yes. 

Q. Is this the deed now shown you he asked you to sign ? 

A. I recognize the handwriting of Mr. Stewart; also that of Mr. 
Benedict. 

Q. Can you relate what occurred between you and Mr. Stewart 
and Benedict in relation to this deed, and between Mr. Benedict 
and Mr. Stewart? What was said and what occurred in relation 
to it? ; 
assumed a fact not proven, to wit: That there was an occurrence 
between Mr. Benedict and Mr. Stewart in reference to that deed, and 
because the witness does not appear to recollect the deed or to have 
been present at any conversation.) 


(Objection same as to 1, 8, 9,3, and 21; and also the question 


A. Mr. Benedict presented that deed, or I suppose that deed or a 
paper, and wished Mr. Stewart and myself to sign it. Mr. Stewart 
signed it,and I refused to do so until Mr. Pond, who was my lawyer 
at that time, saw it. Mr. Pond told me I had better not sign it, and 
I did not sign it. 
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Q. Do you remember of his taking Mr. Stewart into a small room 
alone at the time he was endeavoring to get this signed ? 

A. When that was presented to us both we were all in Mr. Stew- 
art’s dressing-room upstairs. 

Q. Do you remember of his asking Mr. Stewart, on that occasion, 
whether he understood the matter of this deed ? 

A. I think he did. Mr. Stewart seemed to understand. I suppose 
he asked the question. Mr. Stewart seemed anxious to have it 


signed. 
45] @. Was Mr. Stewart and Mr. Benedict both offended be- 


cezuse you would not sign it then? 


(Objected to— same grounds as questions I, 3, 8, 9, and 21.) 


A. Yes; Mr. Stewart particularly wished me to sign it, and Mr. 
Benedict was not pleased because I refused. I told him as long as 
I employed Mr. Pond I ought to go according to his directions. 
That is why I refused. 

Q. Did he complain of a loss of confidence in him ? 

A. Yes; he said, Well, if you have lost confidence in me I have 
nothing more to say. Mr. Benedict said this. 

Q. Was the letter Exhibit “O” received by you after the presenta- 
tion of this deed and this conversation ? 

A. Yes, sir. 

). Was this deed signed by Mr. Stewart in your presence? 

. 3ee 

Q. Was he ableto write with his right hand ? 

A. No; it was signed with his left hand. He was not able to use 
the other. 

(Deed offered in evidence and marked Exhibit “ P.”’) 

(See Rec., Whittemore’s tes., p. 22, Ex. 42, cop. in bill of com- 
plaint, p. 31.) 

(Same objection as in 1,3, 8, 9, and 21.) 

Q. Is the body of the deed in the handwriting of Mr. Benedict? 

A. Yes, sir. | 

Q. Did vou go down to Rochester to meet Mr. Benedict after your 

farm was sold ? 
452 A. I don’t know whether it was after or before; I think it 
must have been after. 

Q. Are both the letters shown to you in the handwriting of Mr. 
Benedict and received by you? | 

A. Yes, sir. 

(Letters offered in evidence and marked “ Exhibits Q and R.”) 

(Same objection as to 1, 3, 8, 9, and 21.) 

(See Rec., pp. 112-15—letters June 26 and July 2, 1862.) 


Q. Were you in Rochester at the time of the reception of Ex. 
é< () ? 9? 

A. Yes, sir. 

Q. Did you meet Mr. Benedict that day or the next? 

A. I met him either on that day or the next. 


th 
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Q. Did Mr. Benedict pay you at that tine $241,as stated in the 
letter of July 2d? 

(Same objection as in 1, 3, 8, 9, and 21.) 

A. Yes. 

©. What was the object of.your meeting with Mr. Benedict at 
that time? 

A. To talk over business matters. I was very ill at that time, and 
scarcely anything was talked about. He must have paid me that 
money at that time on the farm, according to his letter, * Exhibit R.” 

(). Is the letter of July 2d, “ Ex. R,” substantially a true state- 
ment of the proceedings of Mr. Benedict in relation to the business 
matters mentioned in the letter “Q?’ 

(Same objection as to the questions 1,5, 8, 9, and 21.) 

A. Yes, sir. 
453 ©. Was the $241, referred to in Ex.“R” as the amount he 
paid you, saved by him on the sale of your farm? 

A. Yes. 

(). Do you recognize the handwriting of the paper presented 4 

A. It is Mr. Stewart’s handwriting. 

Q. Do you remember anything about the transactions referred to 
in the paper? 

A. No, sir; it is his handwriting as he wrote before he was sick. 
Q. Do you remember how that and these letters came in the 
hands of Mr. Litelhfield ? 

A. I suppose I gave them to him. I gave him some papers, and 
I suppose these were amongst them. 


(Bill of sale and list of bonds transferred Lo enedict & Martin- 
dale offered in evidence and marked Ex, “5S,” being the paper last 
above proved by witness.) 

(See Rec., p. 17 of Whittemore’s deposition, and Ex. 25, p. 123.) 

(( \bjected to as 1n questions lL, 3, me 


9 and 21.) 
MARY A. STEWART. 


Subscribed and sworn to before me this 20th day of Angust, A. D. 
1876. 
DAVID F. FOX, 
Notary Public, Wayne Co., Michigan. 


Cross-examination by Geo. F. DANrortuH, Esq. : 


©. How long have you known the pl’ff in this case? 
A. 20 years and upwards. 
454 (). Did you at any time know of the pendency of an action 
in which one Ten Eyck was pl’ff and John Craig def’t? 

A. Yes. 

Q. Do you know, and, if so, state, who acted as counsel for Mr. 
Ten Eyck in the prosecution of that action? 
A. Mr. Whittemore and Mr. Pond, as I understood. 
Q. State whether you at any time, and, if so, more than once, was 
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conferred with by Mr. Whittemore in reference to the proceedings 
in that case. 

A. I don’t think that Mr. Whittemore talked with me about 
that. 

’ Q. Did you at any time learn from Mr. Whittemore if he had 
any, and, if any, what, interest In the prosecution of that suit? 

A. I understood that he had a very large interest. 

Q. State, if you can, what was the extent of that interest. 

A. I don’t remember how much he claimed. 

(). State as near as you can. 

A. Well, 1 think I heard $25,000 atonetime. I heard indirectly ; 

don’t know how. 

Q. State whether Mr. Whittemore at any time stated to you or in 
your presence what was the extent of that interest. 

A. Mr. Whittemore has talked to me lately a good deal about it. 
He told me he had a large cluim against Mr. Stewart’s estate. | 
don’t know that he told me the amount, and I don’t know but he 

did. He told me it was for professional services. I told Mr. 
455 Whittemore that I was surprised at that, as I was told by 

Mr. Stewart that he had paid Mr. Whittemore up to a certain 
date, and that he required his services no longer. Mr. Whittemore 
assured me that I was mistaken, and that he had a large claim 
against the estate. 

Q. Did he state that if the suit of Ten Eyck against Craig had 
succeeded that he would have received his pay out of the recovery 
in that action ? 

A. I don’t remember that he said just so. I don’t exactly know 
what he did say, but I understood that he would have done so from 
what he said. 

Q. Did he state to you how that suit of Ten Eyck against Craig 
happened to be brought, and who advised the bringing of it? If 
so, state. 

A. I don’t remember. Still, it might have been; there was so 
much talked over. I understood that Mr. Litchfield advised bring- 
ing it. I understood this from’Mr. Litchfield and Mr. Whittemore. 

Q. State whether, in any conversation with Mr. Whittemore, he 
Said anything to you as to whether Mr. Ten Eyck had any interest, 
pecuniary or otherwise, in the result of that suit. If so, state what 
he said. 

A. I don’t remember what was said about it; I don’t remember 
at all. Of course, Mr. Whittemore knew that I understood it all. | 
know it was spoken of, but I don’t know what was said. 

Q. Did you know that your husband executed a deed of the Con- 
gress Hall property to Mr. Sanger ? 

A. I might have known of it at the time, but I don’t remember 
it now. 

Q. Do you know whether Mr. Whittemore had anything to do 
with that transaction—whether as counsel or otherwise—at the time 

of its occurrence ? 
456 A. I do not. 
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Q. Did you have knowledge of the execution of the deed by 
Mrs. Sanger to ‘Ten Eyck of the Congress Hall property ? 

A. No. 

Q. Have you at any time heard Mr. Whittemore speak of that 
deed or that conveyance or of the fact that Mrs. Sanger did convey 
that property to Ten Eyck? If he said anything upon the subject 
state what he said. 

A. I don’t remember. I never heard him speak about it. 

Q. Do you know the birthplace of your husband ? 

A. Herkimer county, State of New York. He formerly lived in 
Utica, New York State. 

Q. In all the transactions of which you have testified or to which 
your attention has been called in your direct examination in which 
Mr. Benedict was mentioned, state whether at the time he was act- 
ing as counsel to your husband. 

A. Yes. 

Q. State whether you wrote letters to Mr. Benedict during the 
time covered by his letters to you, and, if you did, please state where 
those letters are, if you know; and, if you do not know where those 
letters are, state whether you have copies of them or any of them. 

A. I know I wrote letters, but I don’t know where thev are now. 
[ have no copies. I have not seen the letters since I wrote them. 

©. Do you know how the papers which have been introduced be- 
fore vou to-day and referred to in your examination came into pos- 

session of the plaintiff in this case? 
157 A. I know that I gave some of them to Mr. Pond and some 
to Mr. Litchfield for use in the Ten Eyck suit, and I suppose 
they gave them to him, but I don’t know how they came into his 
posse ssion. 

Q. Have they ever been returned to you; if so, when and by 
whom ? 

A. They have never been returned to me. 

Q. Did your husband leave a will? 

ae i sir. 

*y What was the date of his death ? 

A. May 11th, 1863. He died at Detroit 

Q. Has the will ever been admitted to probate ? 

A. No. sir: I learned from D. B. Duffield of its existence. I have 
a copy of it. 

©. Will you be good enough to produce the copy you have and 
allow the commissioner to annex — to this deposition ? 

A. Certainly. 

Q. State whether, to your knowledge, the plaintiff in this case has 
known before to-day that your husband did leave a will. 

A. I think he did not. He knew it was drawn up, but he told 
me that he supposed it was destroyed. ‘The will was drawn by Mr. 
Duffield. 

Q. At the.time of your husband’s death or shortly before it did 
he execute any papers? 

A. Yes, sir. 

Q. Relating to property ? 
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A. An assignment was made. 
Q. How long before his death was that executed ? 
A. About a year before he died. 
@. To whom was it delivered ? 
458 A. To Capt. Robert L. Montgomery, now living in this 
city. I don’t know where that instrument is. 
MARY A. STEWART. 


Subseribed and sworn to before me this 29th day of August, A. 
D. 1876. 
DAVID F. FOX, 
Notary Public, Wayne County, Michigan. 


Depositions of Robert P. Toms, Abiram P. McConnell, Henry 
Sanger, Fred. 8. Stewart, and Theodore Romeyn, taken in Whitte- 
more v. Scrantom, and stipulated to be read herein as follows: 


United States Circuit Court, Second Circuit, for the Northern Dis- 
trict of New York. 


JosePpH P. WHITTEMORE 
vs, 
HAMLET D. ScRANTOM. 


Testimony taken at Detroit, Michigan, April 22d, 1880, before 
Herschel Whitaker, a notary public, at his office, No. 19 Blank 


block. 


Appearances: Mr. Joseph P. Whittemore, for the plaintiff; Mr. 
Sardius D. Bently, for defendant. 


459 It is hereby stipulated between the respective parties to the 
above-entitled cause that all objections as to substance to the 

testimony taken on this hearing may be reserved to the trial of the 

ease, and that all other objections as to form are hereby waived. 


Rosert P. Toms, a witness called and ‘sworn on behalf of plain- 
tiff, testified as follows: 


Mr. WHITTEMORE: 
Q. You reside in Detroit? 
A. I do. 
Q. Professionally you are a lawyer ? 
A. Yes, sir. 
Q. About what age? 
A. I am over 50. 
Q. How long have you resided in Detroit ? 
A. Some thirty-odd years. 
Q. Did you know Nelson P. Stewart in his lifetime? 
A. I did. 
Q. And Henry K. Sanger? 
A. I did. 


his 
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Q. What was Mr. Stewart’s business when you knew him and 
what Mr. Sanger’s? 

A. Mr. Sanger was cashier of the Michigan Insurance Bank, after- 
wards the National Insurance Bank.” Mr. Stewart was generally en- 
gaged in speculating, building railroads, and different enterprises of 
that kind. 

©. About what were Mr. Stewart’s circumstances as to finances in 
1859, 60, and ’61? 

A. Well, I don’t know as I am going to fix these dates. 
460 Q. Perhaps these notes will remind you to some extent. 


(A paper is here handed to the witness.) 


A. Perhaps they won't. Well, I should say that some time prior 
to 1862—not but a year or two—Mr. Stewart became very much 
emnbarrassed in his business enterprises; became involved very 
largely. I cannot exactly fix the date when. He was always a 
man that speculated beyond his means. 

Q. I eall your attention to two promissory notes, which I now 
show you, and ask if you know his signature and if he is the maker 
of these notes. 

A. lam acquainted with the handwriting of N. P. Stewart and 
that is his signature to those promissory notes, 

(The notes are marked Ex. “A” and “ B,” copies of which are 
hereto attached, offered in evidence, and hereto annexed.) 

(Exhibit “A” being a note dated Detroit, Dec. 16th, 1859, payable 
in sixty days to the order of Geo. K. Johnson, for the amount of 
$12,118.94, and signed by N. P. Stewart, hereto annexed.) 

(Exhibit “B” is a note for $12,118.94, dated Detroit, Dee. 16th, 
1859, and payable 45 days froin date to the order of Geo. K. John- 
son, signed N. P. Stewart.) 


Q. Who was the owner of those notes and the holder of them on 
the 27th of April, 1860 ? 

A. The Michigan Insurance Bank. 

Q. Were you the attorney and counsellor for that bank for a good 
many years? 

A. Yes, sir. 

Q. For how long previous to the giving of this paper? 
461 A. I could not tell you. 
Q. Several years prior? 

A, Yes, sir. 

Q. Did you continue as such until the bank closed business ? 

A. Yes, sir. 

Q. I present you a paper now purporting to be a deed from Nelson 
P. Stewart to Henry K. Sanger. Will you state whether you ever 
saw that paper before, and the circumstances under which you saw 
it, if you ever saw it, and the circumstances following in connection 
with it—any connection with it for that bank? 

A. N. P. Stewart was indebted to the Michigan Insurance Bank 
upon the promissory notes introduced in evidence here, and he gave 
them certain securities, among which is the deed now produced by 
147 
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plaintiff and marked Exhibit “C” (offered in evidence and hereto 
unnexed). Mr. Stewart gave to Mr. Sanger, who was then cashier 
of the Michigan Insurance Bank, this warranty deed. He also gave 
him a warranty deed of the river front, of what is more generally 
known here as the Church farm in Hamtramck. He gave him 
a note of Thomas Reynolds, who was then one of the managers of 
the Great Western Railway of Canada, for, I think, some $20,000. 
He gave them an award made by the Detroit and Milwaukee Rail- 
wav Co. in favor of Stewart. I don’t know how much it was over 
$10,000. I don’t know how large a sum of money—ten, fifteen, or 
twenty thousand dollars—somewhere along there. He gave them 
other securities that I don’t now call to mind. The deeds of the 
Church farm and the deed which I hold here in my hand were 
given solely for the purpose of securing the indebtedness of 
462 Stewart to the bank. In 1861, or 1862 probably, Mr. Sanger 
handed the notes and different securities taken from Mr. 
Stewart to me, for the purpose of closing up the matter. Mr. Stewart 
had become insolvent in the meantime. I then learned from Mr. 
Sanger what I have stated—that these deeds were but mortgages given 
as security; the one on the Church farm, some time in 1862, | filed 
a bill to foreclose as a mortgage. It proceeded to a decree and sale. 
With reference to the deed covering the Congress Hall property in 
Rochester, which is the deed produced here, I sent a gentleman who 
was then in my office, Judge Cochrane, down to Rochester to inves- 
tigate as to the title of the property embraced in that deed. Now, 
what I say after this will be purely hearsay. 
Q. You may state what report Judge Cochrane made. 


Mr. Bentty: We shall object to any hearsay evidence. 


Q. You may state the report. 

A. On his return he made a report of the situation of the title of 
that property, together with the title of a farm in Erie Co. From 
that report I learned that the title to the Congress Hall property 
had passed away by sale on some judicial proceeding, what I am 
unable to state, and I took no further steps; concluded that it was 
of no use to undertake to enforce that security. I supposed that the 
title to the property had become lost, so far as this security was 
concerned. 

Q. Do you remember any conversation which occurred between 

you and Mr. Sanger at the time he delivered that deed of 
463 Congress Hall to you for collection? I call your attention 

particularly to the clause therein wherein Mr. Sanger assumes 
the payment of the prior mortgages upon the property. 

A. Either at the time of the delivery of those securities to me for 
collection or subsequently, upon my examination of them, [ saw that 
Mr. Sanger had taken the property subject to the payment of certain 
other mortgages that were then in existence upon the property. I 
called his attention to it 

©. Well, wait a moment. 


(A paper is here handed to witness.) 
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The Witness: This deed that Mr. Sanger took was subject toa 
certain mortgage held thereon by Asa Sprague and subject to the 
payment of $6,000; subject also to two other mortgages of $12,000, 
held by John Craig; which three mortgages the said party of the 
second part hereby assumes and promises to pay. I called Mr. 
Sanger’s attention to the conditions in this instrument, and it sur- 
prised him very much. He said that he had never noticed it before. 
Mr. Stewart got the papers prepared by his own attorney and brought 
them in in the form in which they were. He had no idea of assum- 
ing the payment of those mortgages, but, being the cashier of the 
bank, of course the bank would not do’such a thing, and the first 
that he knew of it was when I called his attention to it. When I 
came to look at the deed the deed was in the handwriting of Jolin 
O’F lynn, who was then a clerk in the office of William Gray, who 
was then Stewart’s attorney. 

Q. What did Mr. Sanger say, if anything, as to tlat deed having 
been delivered by Mr. Stewart without any request or solicitation on 

the part of the bank ? 
164 A. Why, if he had said it a thousand times I would not re- 
mem ber it. 

Q. Well, I don’t know whether you remember it or not—whether 
he said that Stewart voluntarily gave it or whether it was requested 
on the part of the bank. 

Mr. Bentiey: We don’t want any of that in here unless the wit- 
ness has some recollection about it. 

The Wirness: I know what the facts are in this case. We held 
those securities, but I don’t know anything about what Sanger told 
me. At this time there was a large indebtedness at the bank, and 
Mr. Stewart was becoming insolvent; and the bank would have 
been a very curious concern if they did not get all the security they 
could. -Mr. Stewart was on friendly terms with us, and he wanted 
to give us all the security he could, but he could not. 


Q. State the subsequent arrangements as to Mrs. Sanger’s convey- 
ing this property. 

A. Subsequently Mr. Sanger died, and Mr. Walter Ingersoll was 
appointed cashier in his place. After his death the’attorney for Mr. 
Litchfield and Henry Ten Eyck came to me and says, Here, are you 
ever going to do anything with the Congress Hall property? I 
says, No. He says, Give it to us, then, and let us fight the Roches- 
ter parties—or whoever they were. Well, | says, give us some- 
thing, then. It subsequently resulted in my selling this security, 
or whatever rights the bank had, I guess,to Henry Ten Eyck. Mr. 
Pond was the attorney here who acted, and I wrote to Mrs. Sanger, 
explained to her that this security, whatever it was, that stood in Mr. 
Sanger’s name belonged in fact to the bank, which she knew very 

well. as it was not inventoried in her husband's estate, and 
465 asked her to execute a deed to whoever it was to, either Litch- 
field or Ten Eyck, which she did, and returned it to me, and 
I think I got $200—I don’t remember—from Mr. Pond. 
Q. Representing Mr. Litchfield ? 
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A. He was the attorney for Mr. Litchfield. 
Q. Did you have anything to do with the chattel mortgage or the 
foreclosure of it which I now show you a copy of? 


(A paper is here handed to the witness which is marked Ex- 
hibit “D” and offered in evidence ard is to be produced on the 
hearing.) 


A. There was a chattel mortgage made by N. P. Stewart to John 
Owen of the household furniture and property on Jefferson Ave., 
and the carriages and horses and some other things. I don’t know 
what [ had to do with it. It was foreclosed. 

@. Who was Jolin Owen ? 

A. John Owen lived in this city. He was the president of the 
Michigan Insurance Bank. I don’t know what I had to do with it 
aside from this, that if there had been any business of his I would 
have done it. I don’t know what I did about it, only I know I 
attended the sale and foreclosed it and it was closed up. 

Q. The sale on this mortgage I now show you (handing paper to 
the witness) ? 

A: Yes, ar. 

Q. State whether that was foreclosed. 

A. That was foreclosed and the property bid in by different 
persons. 

Q. And it came to what ? 

A. I cannot tell you the full amount. I can tell you certain 

things that were paid. (Witness here refers to men.) There 
466 was paid to Lockwood and Clark out of the proceeds of that 

sale about $3,000; on what is known as the John J. Griffin 
judgment there was paid to the Michigan Insurance Bank the sum 
of $457.74; there was paid to Mary A. Stewart, wife of N. P. Stew- 
art, and Rebecca Baines, her sister, the sum of $150; then there 
were the costs and expenses of sale; and there was paid to John A. 
Wells $1,886.82, which were the principal amounts that were re- 
ceived on tne foreclosure of that mortgage. 

Q. Did you take a receipt from Rebecca Baines and Mrs. Stewart? 

A. I did. 

7 


(Receipt produced, marked Exhibit “ E,” and offered in evidence 
on behalf of the plaintiff.) 

Q. You know Mrs. Stewart’s signature ? 

A. Yes, sir. 

Q. And that of Rebecca Baines ? 

A. Yes, sir. I took them. 


(The following is a copy of the receipt :) 


Received of John Owen $250 in full for amount due to us from 
Jolin Owens, as trustee, on the foreclosure of a mortgage made by 
Nelson P. Stewart to said Owen, dated May 9th, 1860, to secure the 
judgment of John J. Griffin; also to pay John A. Wells, and the 
residue to be paid to the Michigan Insurance Bank and Rebecca 
Baines, which residue, after deducting costs, amounts to between 
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$500 and $600, a portion of which residue has heretofore been paid 
to Miss Baines by the sale of a span of horses covered by said mort- 
gages ; and we do hereby acknowledge full settlement and payment 
of all demands against John Owen. 

Dated Dee. 18th, 1863. 


(Signed) MARY A. STEWART. 
REBECCA BAINES. 
467 Q. Won’t you state the value of the property mentioned in 


that chattel mortgage ? 

A. I have no means of knowing, except what it produced. 

(. You had been in the house ” 

A. Yes, sir. 

Q. And whatis your opinion of the value of the whole of it, 
household furniture ? 

A. O, I can’t state that. It wasa very expensively furnished 
house. It probably cost $15,000 to furnish it, and it probably did 
not bring more than half that. 


(Objected to as incompetent, the witness not having been shown 
to be competent to testify to such matters.) 


Q. Will you state your opinion of the value? 

A. I know what the property brought. 

Q. You had been in the house and seen the property ? 

A, Yes, sir; a great many times; but [ am not an upholsterer. 

Q. I know that; but you know what it would cost to furnish a 
house as that was furnished ? 

A. No; I could not guess within $10,000. It eost an awful sight 
of money I know in the way Mr. Stewart was doing. I know the 
property sold very low, and it only brought some $8,000 or $9,000. 

R. P. TOMS. 


Cross-examination: 
Mr. BENTLY: 


Q. Were you present when the notes which were shown you this 
morning were made ? 
A. I have no recollection ; I should presume not. 
468 Q. The first you saw of them was when the cashier of the 
bank called your attention to them ; that is as you recollect ? 

A. That is the first recollection [ have of it. I must have seen 
them lots of times before in the bank. 

Q. Have you or had you any personal knowledge of the transac- 
tion between Mr. Stewart and Mr. Sanger which you have testified 
to this morning? Were you present at any of those interviews or 
transactions whatever at which any of these papers were given ? 

A. I have been present at a great many interviews between Mr. 
Sanger and the officers of the bank in reference to the indebtedness 
to the bank and getting secured ; but if you ask me if I remember 
being present when any of these papers were executed I cannot rec- 
ollect. 

Q. Your answer is that you don’t remember being present at any 
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interview when Mr. Stewart was present negotiating about these 
matters ? 

A. Yes; I must have done that. 

Q. Not what you must havedone. Do you remember it ? 

A. I remember meeting Mr. Stewart in the office with the cashier. 

Q. About these matters? 

A. About the general indebtedness of Stewart to the bank. 

Q. I will put the question to you in another form. Did you ob- 
tain your information in reference to the deed, Exhibit “C,” and the 
other papers which you have spoken of this morning here from Mr. 
Stewart or Mr. Senger ? 

A. In the first instance from Mr. Senger ; subsequently from Mr. 

Ste wart. | 
469 Q. Such information as you had in relation to those securi- 
ties was given you by Mr. Sanger and Mr. Stewart subsequent 
to the time when they had all been executed and delivered ? 

A. I should think so. 

Q. And as to what Mr. Sanger told you or as to what Mr. Stewart 
told you you are not now able to separate thein with any distinct- 
ness; you only recollect the purport of the whole thing? 

A. There was no disagreement between them. 

Q. If I ask you what Mr. Stewart said upon the subject could you 
tell me? 

A. No, sir. 

Q. Can you state what Mr. Sanger said ? 

A. Not in detail. I can give you the general result that impressed 
itself upon my mind, 

Q. From both of them ? 

A. From both of them. 


R. P. TOMS. 
Redirect examination : 
Q. You state that you did regularly foreclose as a mortgage the 
deed of the river front? 
A. Yes, sir; and I did all the other securities—every one of them 


except Congress Hall. 
R. P. TOMS. 


Exuipit “A.” Herschel Whittaker, Notary Public. 


$12,118.94. Derroit, Dec. 16, 1859. 
Sixty days after date I promise to pay to the order of Geo. 
470 kK. Johnson twelve thousand one hundred and eighteen 44, 
dollars, at the office of the Michigan Insurance Co. of Detroit, 


velue received, with interest. 
N. P. STEWART. 


Endorsed: $5,300. March 15, 62. Proceeds of sale of Revnolds 
note. Geo. K. Jolinson. 


The usual notarial certificate annexed. 
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Endorsement thereon: February 17, 1860. N. P. Stewart. 
$12,265.35. 

Collateral inside. 

lees, 75. 


Exuripir “BB.” Herschel Whittaker, Notary Pub. 


$12,118.94. Detroit, Dec. 16, ’59. 

Forty-five days after date [ promise to pay to the order of Geo. K. 
Johnson twelve thousand one hundred and eighteen -;4; dollars, at 
the office of the Michigan Insurance Company of Detroit, value 
received, with interest. 

N. P. STEWART. 

Kucorsed : Geo. K. Johnson. 

The usual notarial certificate annexed. 

Endorsement thereon: February 2, 1860. N. P. Stewart. 


47) $12,230 49 
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12,459 77 
Exursit “ C,” 


This indenture, made this 27th day of April, in the year of our 
Lord one thousand eight hundred and sixty, between Nelson P. 
Stewart and Mary A. Stewart, his wife, of the city of Detroit, in the 
State of Michigan, parties of the first part, and Henry K. Sanger, of 
the same place, party of the second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of twenty-two thousand dollars to them in hand paid by 
the said party of the second part, the receipt whereof is hereby con- 
fessed snd acknowledged, do by these presents grant, bargain, sell, 
remise, release, alien,and confirm unto the said party of the second 
part and to his heirs and assigns forever all that tract or parcel of 
land situate in the city of Rochester, county of Monroe and State of 
New York, as described as follows: Beginning at intersection of the 
west line of Mill street with Railroad avenue and running thence 
westerly on the south line of said avenue one hundred feet (100) ; 

thence southerly on a line parallel to the west line of said 
472 Mill street one hundred feet (100); thence easterly on a line 
parallel with the south line of Railroad avenue and Mill 
street; thence northerly on the west line Mill street to the place of 
beginning ; subject, however, toa certain mortgage thereon held by 
Asa Sprague and conditioned for the payment of six thousand dol- 
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lars, and also subject to two other mortgages thereon for twelve 
thousand dollars held by John Craig, which said three mortgages 
the party of the second part hereby assumes and promises to pay. 

Together with all and singular the hereditaments and appurte- 
nances thereunto belonging or in anywise appertaining; to have 
and to hold the said premises as described, with the appurtenances, 
unto the said party of the second part and to his heirs and assigns 
forever ; and the said parties of the first part for themselves, their 
heirs, executors, administrators, and assigns, do covenant, grant, 
bargain, and agree to and with the said party of the second part, 
his heirs and assigns, that the premises thus conveyed to the quiet 
and peaceable possession of the said party of the second part, his 
heirs and assigns, they will forever warrant and defend against any 
person whomsoever lawfully claiming the same or any part 
thereof. 

Save except as to the three mortgages above mentioned. 

In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 

NELSON P. STEWART. [L.s. 
MARY A. STEWART. tt 4 


Sealed and delivered in presence of— 
JAS. R. HAMMOND. 
FRED. HARRIS. 


473 STratTe or MICHIGAN, | we 
County of Wayne, j-° 


‘On the 28th day of April, in the year one thousand eight hun- 
dred and sixty, before me, the subscriber, a notary public in and for 
said county, personally appeared Nelson P. Stewart and Mary A. 
Stewart, his wife, to me known to be the same persons described in 
and who executed the within instrument, who severally acknowl- 
edged tlie same to be their free act and deed; and the said Mary A. 
Stewart, on a private examination by me, separate and apart from 
her said husband, acknowledged that she executed the same freely 
and without any fear of or compulsion from any one. 

JAS. R. HAMMOND, 
Notary Public, Wayne Co., Michigan. 


STATE OF MICHIGAN, | .. 
County of Wayne, Jj 


I, Enos T. Throop, clerk of said county and clerk of the circuit 
court for the county of Wayne, do hereby certify that Jas. R. Ham- 
mond, whose name is subscribed to the certificate or proof of ac- 
knowledgment of the annexed instrument and therein written, was 
at the time of taking such proof of acknowledgment a notary pub- 
lic in and for said county, duly appointed and qualified and duly 
authorized to take the same; and, further, that Iam well acquainted 
with the handwriting of such notary public, and verily believe that 
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the signature to the certificate or proof of acknowledgment is 
474 genuine. I further certify that said instrument is exe- 
cuted and acknowledged according to the laws of this State. 
[In testimony whereof I have hereunto set my hand and affixed 
the seal of said county, at Detroit, this thirtieth day of April, A. D. 
1860. 
[Seal of the Circuit Court, Wayne Co., Michigan. ] 
E. T. THROOP, Clerk, 
Per J. PATCHIN, 
Deputy Clerk. 


Endorsed: Warranty deed, Nelson P. Stewart and Mary A. Stewart 
to Henry K. Sanger. 
Monroe Country, 88: 


Received for record the Ist day of May, A. D. 1860, at 9 o’elock 
a.m.,and recorded in Liber 157 of Deeds, on page 115, and examined. 
J. CUTLER, 
Deputy Clerk. 


AbrraAM P. McConnect sworn on behalf of the plaintiff. 
Examined by Mr. WHITTEMORE: 


Q. Where do you reside? 
A. Ludington, Mich. 
(). Your age and occupation ? 


A. 53 years old; practising physician and surgeon. 
Q. Did you know Nelson P. Stewart in his lifetime? 
A. I did. 
475 Q. Did you, some time in the fall of 1860, buy a span of 


horses for him? If so, state the circumstances of that purchase 
and what he said and what was done. 

A. Yes, sir. Some time toward the fall, if my memory serves me 
right, of 1860, | went with him into the country and we purchased 
a tine span of horses. He bought them, for which he gave his note. 

®. For how much? 

A. $350, I think, was the price paid for them. Hedid not have 
the money with him at the time and he gave his note for a little 
time. 

(. State what occurred between you and him at the time. 

A. The party of whom he purchased was directed by him to 
make a bill of sale to me, in my name, which was done. On the 
way home he told me he wanted me to act as though those horses 
were nine; also told me if I wanted to use them occasionally, as he 
kept them on his farm there, I could use them, one or both as I saw 
fit, which I did; but, of course, it was understood that the horses 
were his. 

©. You want that so understood ? 

A. Yes, sir. 

Mr. Bentiey: Do I understand he said that? 

d6—147 
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A. He told me that; yes, sir. 

By Mr. Wurrremore: Will you state the circumstances as to the 
disposition of those horses, if you disposed of them, and what oc- 
curred in that transaction ? 

A. It was in the fall of the year. I don’t remember just now 
when, but I remember it was quite cold weather. I received a tel- 
egram from him to come into Detroit, signed with his name, at all 
events. I came into Detroit and met Mr. Benedict, who was at the 

house, stopping there. 
476 Q. Mr. O. M. Benedict, then of Rochester? 

A. Yes, sir; and Mr. Stewart told me that he had sold the 
horses ; that the horses were to go to Mr. Benedict, and that he wanted 
a bill of sale from me to Mr. Benedict. The horses were not there at 
the time. While I was there I went aside with Mr. Benedict, at his 
request, and he told me that Mr. Stewart was owing him, and that 
he was taking these horses to apply on that account; and it is my 
impression he was to allow $700; it might have been five, but I think 
it was seven hundred, but I cannot say positively as to that. They 
were a very fine team of bay horses; a beautiful carriage team, and 
I understood by the talk that he was going use them for his carriage 
horses in Rochester, and | gave Mr. Benedict a bill of sale for them 
to apply on Mr. Stewart’s account; at least that is what I supposed. 

®. You afterwards sent the horses in ? 

A. Yes, sir; sent the horses in the very next day. 

(. This occurred at Mr. Stewart’s house in Detroit? 

A. Yes, sir. 

(). State when this was, with reference to the time that Mr. Stew- 
art was struck with paralysis; the same fall ? 

A. So, sir; not the same fall that he was taken with paralvsis. 

(. He was struck in 1861 ? 

A. Well, Mr. Stewart was up; so he had a little sense at that time 
and he could talk, but it must have been five or six months. 

Q. No; he was struck in Sept. 

477 A. Was he? 

Q. Yes. 

A. Well, I know he was able to get out, and he was able to be up 
in the room, sitting up, and could talk a little; and you remember 
how he talked; you could understand him, but it was with difficulty. 

Q. You remember that at this time he had been struck with pa- 
‘alysis ? 

A. Yes, sir; I remember that he had. 

Q. And it was in the fall of the same year? 

A. Yes, sir; my impression is that it was. 

Q. You are somewhat ofa judge of the vaJue of horses. What was 
that span of horses worth in your estimation ?- 


(Objected to for the reason that the witness had not been shown 
to be a competent judge of the value of horses.) 


(Question withdrawn.) 


Q. Did Mr. Benedict pay .you anything ? 


aa 
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A. Yes, sir; I don’t remember the amount that he paid me. I 
think he gave me $25 to cover some little expenses. 

(. And that was all he did pay you? 

A. Yes, sir; I don’t remember just the amount. 

Q. Did you in any way, to Mr. Benedict or to any one, claim those 
horses to be yours—that is, to Mr. Benedict or to Mr. Stewart—in that 
transaction ? 

A. No, sir; it was understood by all parties how it was. 

No cross-examination. 

Examination was here adjourned until 2.30 p. m. 

A. P. McCONNELL. 
478 2.50 P. M. 


Henry P. Sancer, a witness sworn on behalf of the plaintiff, 
testified as follows: 


—_— 


). Where do you reside ? 
A. In the city of Detroit. 
2. How long have you resided here? 
A. Off and on 30 years. 
Q. Are you a son of Henry K. Sanger, who was lately the cashier 
of the Michigan Insurance Bank ? 
A. Yes, sir. 
Q. What is your age and occupation ? 
A. Lam nearly 48 years old, anda clerk for Mr. G.S. Wormer 
& Sons, in the machinery business. 
Q. Did you know Nelson P. Stewart in his lifetime? 
A. I did. 
Q. Did you know of his having a good deal of business with the 
Michigan Insurance Bank ? 
A. I did; yes, sir. 
Q. Of which your father was the cashier” 
A. Yes, sir. 
Q. What time did your father, Mr. Henry Kk. Sanger, die? 
A. The 14th of June, 1864. 
Q. And who managed the estate of vour father after his decease ? 
A. I did, as attorney for my mother. 
Q. Your mother-was the sole devisee and legatee, was she not ? 
A. She was in his will. 
Q. Among your father’s assets was there any real estate you 
found? 
479 A. None but the house he lived in here and some land in 
lowa, which he got in the surrendering of his stock in the 
Des Moines River Improvement Co., I believe. 
Q. Did you find among vour father’s papers anything relative to 
the Congress Hall property in Rochester ? 
A. I did not, sir. 
(. State whether in his lifetime he was known to have any prop- 
erty in the Congress Hall in Rochester. 


(Objected to.) 
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A. Not to my knowledge. 

Q. What were your father’s ¢ircumstances and what was his in- 
come during his life here in Detroit while he was cashier of the 
bank ? 

A. His salary as cashier of the bank was a part of the time $2,000 
a vear and a part of the time $3,000. He had a wife and seven 
children to inaintain and educate out of that. He was not a rich 
man, and died possessed of very little property. The house he lived 
in, I paid the final one thousand dollars due on it, and I think be- 
sides that he left five or six thousand dollars in eash, which was 
all the property he had, except 2,000 acres of land in Iowa, or 
whatever that was; a thousand or two thousand, I don’t remember. 

Q. That was wild land in lowa, I suppose? 

A. Yes, sir; land that he took upon the surrender of his stock in 
the Des Moines River Improvement Co. What I have stated was 
the bulk of his property. 

Q. He resided on Fort St. a good while in his lifetime, did he 
not? 

A. He did; in the house now occupied by Mr. Newland, to whom 

I sold it. 
480 Q. Did you ever know of his dealing in real estate at all 
durivg bis lifetime ? : 

A. I never did. It was not his habit or practice. He never had 
the means to operate in real estate that I know of. 

Mr. Bentiy: I object to the last part of the answer as not re- 
spousive. , 


Q. Will you siate what knowledge, if any, you had and when 
you obtained it of his having had a deed in his lifetime of the 
hotel property known as the Congress Hall, in the city of Roch- 
ester? 

A. Mr. R. P. Toms, of this city, sent for me to have my mother 
execute, as the executrix of my father’s estate, a quitclaim deed to 
Mr. Ten Eyck of that property. ‘That was the first knowledge that 
I ever had that he had any interest in it. She executed that deed 
upon my explanation to her that it was proper for her to do so. 

Q. What explanation did Mr. Toms give you and her 


(Objected to.) 


Q. Which induced the execution of that conveyance? 

A. He said the property was deeded by Mr. Stewart to my father 
to secure obligations of N. P. Stewart’s to the Michigan Insurance 
Bank ; that in fact it was nothing more than a mortgage upon the 
property. 

Q. Did you know Mr. Toms’ position at that time to the bank ? 

A. I understood that he was attorney for the bank. 

Q. You had known him to be such for many years, hadn’t 

you? 
481 A. Yes, sir. 
Q. And upon that representation your mother executed the 


deed to Teun Eyck ? 
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A. She did. 

Q. Will you state whether you have lately, at my request, made 
a search in the Michigan Insurance Bank’s records for drafts drawn 
by Mr. Powers or from Mr. Powers’ bank, or from any of the other 
banks in Rochester, upon N. P. Stewart in the spring of 1860, and 
what was the result of that search ? 

' A. I examined the records at your request, all of the letters re- 
ceived at the bank during the months of Mar., Apr’l, and May, 1860, 
and found no letters from Mr. Powers’ bank of Rochester, or any 
other bank in Rochester, containing any drafts or other obligations 
upon N. P. Stewart. 

(. You found no communications from Mr. Powers’ bank ? 
.s did, sir. 
Q. Containing other remittances ? 
A. Yes, sir. 
Q. But none containing any on Mr. Stewart? 
\. But none containing any on Mr. Stewart. 


> 


Mr. Bentiey: I object to that last question and answer. The 
question is leading, putting the words in the witness’ mouth. 

Mr. Wuirremore: I will recall the question and putitin a shape 
not to be leading. 


Q. State what you did find, then, from Mr. Powers’ bank in that 
search during those months. 
A. I found one or two letters in each month containing paper 
from merchants here in town for collection, and from other banks 
in Rochester. 
482 Q. It was within a few days past that you made that ex- 
amination ? 
A. Yes, sir; within the last five days. 


HENRY P. SANGER. 


No ecross-exam ination. 


FreperiIck 8S. Stewart sworn on behalf of plaintiff: 
Q. Where do you reside ? 

A. Pontiac, sir. 

(). In this State? 

A. Yes, sir. 

Q. Are you a son of the late Nelson P. Stewart ? 

A. Yes, sir. 

Q. What is your age and present occupation ? 

A. 44. At present I am in the Oakland Co. abstract office. 

Q. Did you hear the testimony of Dr. McConnell given this 
morning ? 

A. I did. 

Q. In relation to a span of horses sold to Mr. Benedict ? 

A. Yes, sir. 

Q. State what you know with respect to those horses having been 
delivered to Mr. Benedict in Rochester, and how and when. 

A. The horses were shipped trom here by the Great Western road 
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to Rochester, and I accompanied them and delivered them to Mr. 
Benedict there. 

@. In Rochester ? 
A. In Rochester, he and his man meeting me at the train on the 

east side of the river, where we unloaded the horses. 
483 Q. Did he pay the expenses of that trip aud of the horses ? 
A. Yes, sir. 

Q. Give you anything besides? 

A. Yes, sir. 

Q. How much? 

A. He gave me a ten-dollar gold piece. 

Q. Did you see the horses in Detroit before they were put on board 
the train ? 

A. Yes, sir. 

Q. At the barn at your father’ s residence? 

A. I did. 

Q. State whether Mr. Benedict was there at the time and saw them 


A. He did see them. 

Q. About what time was that? 

A. It was in the fall, the fore part of Nov. 

Q. What year? 

A. 1861. 

Q. Have you formerly known Mr. 0. M. Benedict, of Rochester, 
for a good many years ? 


A. 
Q. 


A. 


Yes, sir. 
How long had you known him prior to that time? 
From 1854, I think, was my first introduction to Mr. Benedict. 


Q. What were his business relations with your father from 1854 
to the time of your father's decease ? 

A. He was my father’s legal adviser and general agent of real es- 
tate and other business that he had to do there and elsewhere. 

Q. Had to do where? 

A. In Rochester, and some business here—a_ confidential 

friend. 
484 Q. Do you know to what extent—how confidential and in- 
timate their relations were? 

A. Well, there was that much coufidence that he would trust any- 
thing to him—any business that he had—relied upon his advice and 
judgment. 

Q. And upon his assistance in any matters he had ? 

A. Yes, sir; he assisted him many -times. 

Q. What was his position with respect to your father’s property 
and financial affairs in Rochester and vicinity ? 

A. The same position that any agent would have. 

Q. He was also a counsellor? 

A. Yes, sir; he was a counsellor. 

Q. Will you state what was the general nature of what he did, to 
your knowledge, and the charge that he had of your-¢ather’s financial 
affairs and the real estate affairs in Rochester and viciuity ? 

A. He had the charge of the real estate there, of cullecting rents 
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and disbursing money, where it was required, and he advanced 
money for him at different times. 

Q. In case anything needed attention in order to save the prop- 
erty what did he do? 


(( bjected to.) 


Q. What charge did he take of such matters? 

A, He would advise with bim and manage as he saw fit; some- 
times advanced to him. 

Q. Do you recollect the farm known as Cornwall farm that was 
owned by your father, near Rochester, and when, if ever, that farm 
was sold under the mortgage upon it? 

A. Yes,sir; I remember it well. 
485 Q. It was in the town of Irondequoit? 
A. Yes, sir. 

Q. And he purchased it of a man by the name of Cornwall, and 
gave back a mortgage upon the purchase, didn’t he? 

A. Yes, sir. 

Q. Was that mortgage foreclosed ? 

A. Yes, sir. 

Q. Was it sold upon that mortgage? 

A. Yes, sir. 

(). Who bid it off? 

A. Benedict & Martindale. 

Q. State, if you know, whether they advanced any money upon 
that purchase of their own. 

A. They did. 

Q. You may state whether you know anything as to whose use 
and benefit that was bid off for? 

A. It was bid off for the benefit of Mr. Stewart, my father. 

Mr. Bentitey: The question was if you know, and your answer 
was, I think it was done thus and so. 

The Wrrness: You are mistaken. I did not say I think. (Last 
answer read.) 

Q. From whom did you learn the fact that it was bid off for the 
benefit of your father by Benedict & Martindale? 


Mr. Bentitey: My objection was that he did not answer the ques- 
tion as to whether he knew anything about it or not. 


A. I can answer that by saying that I did. 


Mr. Benriey: That is what I wanted to appear first; but he 
answered it right along without saying that he did. 


486 Q. Now, will you state from whom you learned the fact? 
A. From QO. M. Benedict. 

(). Any one else? 

A. No, sir. 

Q. State whether you ever heard your father say anything or 
whether he ever wrote you anything on that subject? 

A. He never said anything about that particularly. He said that 
things would come out all right bye-and-bye. 
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Q. Look at that letter and see if he said anything to you as to 
that having been bid off for his own benefit, and as to Benedict’s 
making advances upon that purchase; and after refreshing your 
recollection can you state whether you have any letters from your 
father on the subject? (Hands a letter to the witness.) 

A. Here isa letter from my father to me in which he speaks of 
the Cornwall farm. He says: “I can only refer you to Mr. Bene- 
dict. Whatever you can do with the Parma farm or the Cornwall, 
do as you please, but first advise with Mr. Benedict. If you can 
turn it so as to be of service in the clothing business, do it.” 

Q. Anything there about the advances paid to Mr. Benedict” 

A. Yes, sir. 


Q. Read it. 


Mr. Bentiey: The witness reading from that paper does not 
make it evidence. He has no right to read from that paper. You 
must either put the paper in or he must testify after having re- 

freshed his recollection. 
487 Mr. WHITTEMORE: | will put the letter in evidence, and he 
may read it. 


(Objected to on the ground that the witness cannot read from the 
paper for the reason that it is incompetent, and the same objection 
is made to what he has already read.) 


Mr. WHITTEMORE: 


Q. Are you reading from a letter addressed to you by your father? 

A. Yes, sIr. 

Q. And in his handwriting? 

A. Yes, sir. 

@. What is the date of that letter? 

A. January 7th, 1861. 

Q. Will you read what further relates to the Cornwall farm in 
that letter ? 


(Objection renewed.) 


A. “ We have got to pay B. and M. the money first they have 
advanced to Cornwall. This, of course, must be done. I have had 
a hard time here.” ‘That is all. 

Counsel for plaintiff offers in evidence the letter from which the 


witness has read, and the same is marked “ F.” 

Q. Do you know how much that farm sold for on that mortgage 
sale? 

A. I don’t recollect. 

Q@. About what amount ? 

A. [t must have been in the neighborhood of $9,000, I think ; I 
could not say, because I don’t recollect. 

Q. How much was the incumbrances; how much was the mort- 

age? 


A. $5,000, I believe. 
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Q. Do you know to whom that farm was resold by Benedict and 
Martindale’ 
A. To a man by the name-of Cole. 
ASS Q. Mason Cole? 
A. I think he owned the adjoining farm next to it. 
(. At what price was it sold ? 
A. I don’t recollect. 
Q. Sold at a profit over and above that, was it not? 


Objected to as incompetent.) 
(Question waived.) 


Q. Did you know your father’s house on. Washington street, in 
Rochester, having been sold on a mortgage ” 

A. Yes, sir. 

@. What house was that? 

A. A house that I lived in? 

Q. State for what purpose that house was purecliased by your 
father. 

A. It was purchased for a residence for myself. 

Q. And family ? 

A. And family; yes, sir. 

Q. What was the purchase price of it? 

A. $25,000. 

(). It was subject toa mortgage, was it not? 

A. Yes, sir. 

(). About how much ? 

A. $9,000, I believe it was, at the time he purchased it. 

Q. It was sold on that mortgage, was it not” 

A. Yes, sir; a few years afterwards. 

Q. Who bid it off on that foreclosure sale? 

A. I bid it off. 

Q. For whom? 

A. Elisha Liteh field. 

Q. By whose directions ? 
489 A. His and Mr. Benedict’s. 
Q. Mr. Benedict was present at the time? 

A. At the time it was sold. 

(). Attended the sale? 

A. Yes, sir. 

Q. Do you remember the amount that you bid for Litchfield upon 
it? 

A. No, sir; I do not, the exact amount. 

Q. State whether the lawn, 33 feet on one side of that house, was 
included in that mortgage sale. 

A. It was not. 

(). What were the circumstances in regard to that? 


Mr. Bentriey: I don’t see how that is at all material. 


A. I did not know at the time I was making the bid but what the 
mortgage covered the whole property, but afterwards I found that 
33 feet was nut covered. 

ei—147 


290 GEORGE K. JOHNSON VS. DANIEL W. POWERS ET AL., &¢. 


Q. State whether that 33 feet was of any peculiar value with re 
spect to its connection with that house or otherwise. 

A. The location of that house was such that without that 35 feet 
it would decrease its value very materially. 

Q. Well, what would be the value of the house with or without it? 

(Objected to, for the witness is not shown to be competent.) 


Q. State what effect it would have upon the value of the house 
to take that 33 feet away. 

Mr. Bentiey: Aside from the objection as to the competency that 
is reserved, I object on the ground that the witness is not shown to 
be competent to give an opinion. 


490 A. It would decrease the value of it some $5,000 or $6,000. 
Q. And what would be the value of the lawn as a separate 
property to build upon? I mean the 35 feet. 

A. Probably not more than $2,000. I don’t think it would be 
that. 

Q. Will you state whether any difficulty arose from this misun- 
derstanding as to what was sold and what was the consequence of 
that misunderstanding upon the sale and purchase which you 
made 

A. The consequence was that Litchfield was dissatisfied and threw 
up the trade—sale. 

(. [t was afterwards otherwise disposed of ? 

A. Yes, sir; it was sold to some school, I believe, I learned after- 
wards. 

Q. Do you know the property formerly belonging to your father 
known as the Congress Hall barn property ? 

A. I do. 

Q. State whether you had for a time the collection of the rents. 

A. I did have the collection of the rents for several months. 

Mr. Bentiy: Fix that time; to what time it was. 

A. I can’t fix the time exactly that I received the last rents. 

Mr. WuirremMore: Who was the tenant at the time you collected 
the rents ? 

A. D. T. Walbridge. 

®. After that who went in as tenant ? 

A. A man by the name of Carroll; some such name as that, I 
think. 

@. William Carroll ? 
491 A. I think it was; yes, sir. 
Q. After William Carroll went in who collected the rents ? 

A. Mr. Benedict. 

Q. Up to,what time, within your knowledge, or don’t you know ? 

A. I could not say how long he collected it. 

Q. What rent did Walbridge pay for that barn ? 

A. Fifty dollars a month. 

Q. The lease to Carroll was for the whole ground, wasn’t it? 

A. I think so; not handling it, I don’t know exactly what ground 
there was. | 
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Q. Do you remember the circumstance of that barn property being 
advertised for sale in the fall of 1860 upon a foreclosure proceeding 
of Mr. Powers? 

A. I do. 

Q. Did you have any conversation with Mr. Benedict during the 
pendency of that advertisement of sale in relation to the fact of its 
being so advertised ? 

A. Yes, sir. 

Q. What was said between you? 

A. We mentioned it. 

(). State what was said. 


The general objection is renewed. 


A. A short time before the sale was to take place I was in Mr. 
Benedict’s office and we were talking about the sale coming off. 
Well, I says to him, I suppose you will attend to it? He says, 
Yes; certainly. And I think it was advertised, or at least he says it 
is advertised for such a date. We mentioned it was advertised to 

come off such a date in our conversation. 
492 Q. After the time had expired and the sale had been made 
did you have any conversation with Mr. Benedict on that 
subject—on the subject of that sale; and, if,so, what was it? 

A. A few days after the sale I was in the office, and I asked him 
about the sale,if he was there; he said yes. I asked who bid it off; 
he said he did, in the interest of N. P. Stewart. 

Q. What was the value of that property at that time? 


Objected to on the ground of the incompetency of the witness. 


Q. Of the Congress Hall barn? 

A. I could tell you what father considered its value. 

Q. If you have no opinion of your own you can tell that. 

A. $10,000. 

Q. What was the value that he placed upon Congress Hall itself, 
100 feet square? 

A. Fifty. 

Q. Fifty thousand dollars? 

A. Yes, sir. 

Q. Do you know for how much Congress Hall proper was rented 
from May, 1860? 

A. It was rented at two different prices. 


Mr. BenrLey: Those leases were in writing and they are the best 
evidence. 
Q. It is not important if you don’t remember. 
A. $3,000 and $3,600, I think, were the prices at different times. 
Objected to as incompetent. 
Mt. Wuirremore: Well, we won't bother about that. Did 
493 you ever have any conversation, and, if so, when, with your 
father about his indebtedness to Rebecca Baines, the sister of 
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his wife, or to the father of Rebecca Baines, as to whether he was 
indebted to them or not? 

A. Yes, sir. 

Q. Will you state when you had such conversation ? 

A. It was coming up from what I call the lower farm, which I 
call my farm. 

Q. That is the Cornwall farm ? 

A. That is the Cornwall farm; yes, sir. He had been down to 
look things over, and we were coming back and talking about busi- 
ness matters and how he was pressed and how many he had de- 
pending on him for support, and this family in particular—the 
different branches of it. 

Q. What family? 

A. The Baines family. There were three or four families— 
brothers and sisters—which they were all more or less depending 
upon father, and he made the remark, says he, They have had every 
dollar that | have ever had of them, and more, too. 

@. Did he state how much he had ever had, and from whom he 
obtained the money that he had had from any of that family? 

A. Why, he stated that the old man—the old gentleman—Mr. 
Baines 

Q. That is the father of Rebecca ? 

A. Yes, sir; bad about $3,000 when he came over there. 

Q. When he came over from England? 

A. To this country; yes, sir. 

Q. Did he say whether he had received that from Mr. 

Baines ? 
494 A. He had. He had used it. 
Q. How was that with respect to its being what he had re- 
ceived from the whole family ? 

A. That they had more than received the amount that he had 
had of them. 

@. What was the condition of the brothers and sisters of that 
Baines family as to property ? 

A. I never could find out that they had any except what they 
made from working the farms that he put them onto. 

Q. Your father put them onto farms, I should judge from that? 

A. Thomas Baines worked what we called the Langworthy farm, 
or middle farm. Rebecca Baines was on the first farm, and another 
brother occupied a little house on the rear of the first farm—about 
an acre or two, or three or four acres or something, I don’t remem- 
ber exactly the amount—for awhile, and then, I think, one of the 
brothers was sent up somewheres towards Buffalo on a farm. I 
don’t know anything about that farm at all. 

Q. Where was the old gentleman ? 

A. The old gentleman was on the first farm until he was brought 
up here to live, where he died. 

Q. What was the conversation your father related to you? State 
it succinctly, as to whether he owed them anything. 

A. I have stated it already. 
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Q. How about Mrs. Stewart’s having property; do you know any- 
thing about that? 

A. I never knew that she had anything except what she got 
through father or his estate. 

Q. What was her first husband’s circumstances as to prop- 

erty ? 
495 A. I have always understood that he did not have any. 
He was a laborer. 

Q. Where was he laboring at the time he died—in what capacity? 

A. As I was told at the time, he was shoveling gravel on a gravel 
train. 

Q. On the Detroit & Milwaukee road ? 

A. Yes, sir. 

Q. Was that the road your father had charge of? 

A. Yes, sir. 

Q. From whom did you learn these facts? State whether it was 
from your fatber or not. 

A. I don’t remember, but that was the general talk at that time— 
at the time he waskilled. I was quite a boy then. 

@. That he was killed while working in that capacity ? 

A. Yes, sir; I never saw him, and never knew him until after he 
was killed—never heard of him I mean until after he was killed— 
and this is simply what I have heard 

(. As a circumstance ? 

A. As a circumstance connected with his death; that is all. 

FREDERICK 8S. STEWART. 


No cross-examination. 


496 Exuisir “F.” Herschel Whittaker, Notary Public. 
Office of the Detroit & Milwaukee Railway Company. 


Derroit, Jan’y 7th, 1861. 

Dear Frep.: I ree’d your letter this morning on my return to 
Detroit. I can only refer you to Mr. Benedict. You can with the 
Parma farm or the Cornwall do as you please, but first advise with 
Mr. Benedict. If you can turn it so as to be of service in the cloth- 
ing business do it, but we have got to pay Lb. & M. the money first 
that they advanced Cornwall. This, of course, must be done. [ 
have a hard time here,I assure you. I am now in hopes to get some 
money from Degraff. He has been here and has now gone to St. 
Paul. Gen’l has gone. I go to-night; will be gone ten days. De- 
graff savs he expects he has or will sell his railroad to Stone & Witt, 
of Cleveland. He does not want to come back here, and he pays 
my expenses up and back and bi!l there if 1 will go up, the same by 
Gen’l Clark, and compensate him for his time, as he wants the gen’! 
to help him make the papers. If I get the money I can pay Bene- 
dict & M. all their account and their advances to Powers and all 
interest. As I am, it takes all I can scrape for disbursements on the 
Port Huron matter and to live, &c., and not a dollar in my pocket. 
I have been very much disturbed until Degraff came here; now a 
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shadow of hope—thousands owing to me, if I can get it. Degraff owes 

me for money, only over $7 000, and three or four thousand 
497 of it now would do mea world of good. Mrs. 8. has been 

sick for three weeks, and has had aterrible time. I was away 
when Lottie’s letter came; didn’t get it for over a week after it was 
received here, and really I have been so annoyed that it has made 
me almost crazy. You have no idea of my troubles, but there is a 
glimmering of light ahead. See what you can do with Mr. Bene- 
dict in case you pay advances. 


Yours, N. P. STEWART. 


I have written Mr. Benedict asking him to advance money in 
your business matters. See Farley and tell him my prospects of 
money from Degraff, and that I think I may at once on my return 
pay him the notes Johnson accepted, and if I get all I can do -~o 


ae 


The Cireuit Court of the United States for the Northern District of 
New York. 


JosErH P. W HITTEMORE ) 
Ss. » 


Hamuet D. ScrRANnrTOoM. 


Testimony of Theodore Romeyn, taken under the act of Congress, 
upon notice, at Detroit, Michigan, before Thomas Davies, notary 
public in and for the county of Wayne, State of Michigan, on 
Friday, June 4th, A. D. 1880, Joseph P. Whittemore, Esq., appear- 
ing in behalf of himself. 


498 THEODORE RomMeEyN, being duly sworn, on oath says: 
£ ~~ , 


Examined by Mr. WHITTEMORE: 


I reside in Detroit. Iam in my 70th year, and am an attorney 
and counsellor at law. I knew Nelson P. Stewart in his lifetime. 
I knew Oliver M. Benedict, now deceased. 

QM. What was Mr. Stew art’s business ? 

A. His principal business since the year 1850 was the construc- 
tion of railroads in the State of Michigan. 

Q. Were you acquainted with his financial circumstances in 1859, 
1860, 1861, and 1862? 

A. Iwas. He was very extensively engaged in business, and it re- 
sulted in his becoming hopelessly embarrassed and involved. There 
were judgments against him, chattel mortgages upon his household 
property, and suits were being pressed against him, and there were 
very heavy liabilities outstanding against him. 

Q. Can you state what his relations were with Oliver M. Benedict, 
of Rochester, N. Y.? 

A. I cau to some extent. 

Q. Please state, so far as you know, the extent of confidence re- 
posed in Mr. Benedict and the circumstances showing the confidence, 
within your knowledge, reposed by Mr. Stewart. 
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A. Martindale & Benedict, partners—Mr. Benedict more particu- 
larly—were Stewart’s advisers, and Mr. Benedict I considered his 
confidential attorney and counsel... In various matters where I acted 

as counsel for Mr. Stewart I was referred to Mr. Benedict and 
499 corresponded with him in that character. Mr. Benedict’s re- 

lations with him extended beyond those of mere counsel and 
client. Mr. Stewart, to a certain extent, gave Mr. Benedict the con- 
trol of his property and assets, and relied upon him as a confi- 
dential friend as well as legal adviser, and | was in the habit of 
corresponding (with Mr. Stewart’s knowledge and for Mr. Stew- 
art’s interest) with Mr. Benedict as such. 

Q. You remember when Mr. Stewart was struck with paralysis, or 
after that time, having correspondence with Mr. Benedict in respect 
to Mr. Stewart’s affairs ? 

A. I do. 

Q. Willyou give that correspondence, with the circumstances lead- 
ing to it and resulting from it, particularly with reference to an 
alleged transfer of Port Huron & Milwaukee R. R. bonds ? 

A. There were Judgments and executions against Mr. Stewart, 
levies upon his personal property, a chattel mortgage upon his 
household goods, which were extensive and valuable. I should 
judge the chattels in Mr. Stewart's house subject to levy and sale, if 
there were no liens upon them, were worth nearly $20,000. The 
house was a very elegant house and very lavishly furnished; there 
were a great inany paintings, and there was a great deal of plate. I 
was very desirous, in behalf of Mr. Stewart and acting as his coun- 
sel and personal friend, to save what could be saved for Mr. and Mrs. 
Stewart from the wreck, and in that capacity corresponded with Mr. 
Benedict as a personal friend and counsel in regard to the bonds of 
which you speak. I could not without reference to my correspond- 
ence answer you, but by looking at that correspondence I have no 

doubt my recollection would be revived. 
500 ©. Will you produce copies of your letters to Mr. Benedict 
and of Mr. Benedict’s replies to you ? 

Mr. Romeyn produces his letter books and three letters from Mr. 
Benedict and says: 

I had written to Mr. Benedict two letters in respect to Mr. Stew- 
art’s embarrassed condition, and received from Mr. Benedict a letter 
dated April 21, 1862, which I now produce. 

This letter is attached hereto, marked “ Schedule A.” 


Mr. Romryn: This letter I know to be in Mr. Benedict’s hand- 
writing ; it was received by me on the 25 April, 1862. I subse- 
quently wrote him upon the same subject the letter of which I now 
produce a letter-press copy, dated at Detroit the 23d of April, 1862, 
und addressed to Mr. Benedict at Rochester, N. Y. 

A copy of this letter-press copy of the letter referred to is hereto 
attached, marked “Schedule B.” 

Mr. Romeyn: I received a letter from Mr. Benedict dated 12th 
May, 1862, which I now produce. 
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Letter referred to is hereto attached, marked “ Schedule C.” 

Mr. RomMeyn: Mr. Benedict refers in it to a letter from me to him 
of May Ist. I find no draft of such letter in my books. Before re- 
ceiving his letter of May 12 I wrote to hima letter dated May 12, a 
copy of which I now produce in my letter book. 


‘A copy of the letter-press copy produced is hereto attached, 
marked “Schedule D.” 


Mr. Romeyn: In response to that I received this letter from Mr. 
Benedict dated May 13, 1862, which is in the handwriting of Mr. 
senedict. 

Letter referred to is attached hereto, marked “ Schedule E.” 
501 Mr. Romeyn: On the i4th of May, 1862, I wrote to Mr. 

Benedict a letter, of which I find a letter-press copy in my 
letter book. 

A copy of this letter-press copy is hereto attached, marked 
“Schedule F.” 

Q. Will you state what that corporation was which issued the 
bonds mentioned in these letters, and how they came to belong to 
Mr. Stewart ? ; 

A. The bonds were issued by a corporation organized under the 
general laws of this State, called the Port Huron and Milwaukee 
Railway Company, with a view to the construction of a railroad 
from Port Huron, at the outlet of Lake Huron, to Grand Haven,on 
Lake Michigan. ‘They were first-mortgage bonds, covering the 
franchises and property of that line, and there was a land grant. 
They were issued by that corporation to Mr. Stewart as contractor, 
he undertaking to build the whole line of the road, and he used 
them for the purpose of raising money for that object, and he had 
negotiated some of them at very favorable rates. Some of them had 
been hypothecated in New York and money raised upon them on 
favorable terms, I knew of the bonds being used as collateral at 
the rate of forty cents upon the dollarin New York, and eight thou- 
sand dollars being borrowed upon twenty thousand dollars of those 
bonds at that rate. 


SCHEDULE A. 


Rocn’r, Ap’l 21, 1862. 
Theo. Romeyn, Esq., Detroit. 
D’r Str: | have both of your letters. Ido not learn from 
502 them that you had yet seen Mr. and Mrs. Stewart. I am 
anxiots to do what I can for them, but do not wish to be 
officious in their behalf. 
I have written Mrs. S., and on hearing from her can judge 
whether they think it necessary for me to visit Detroit. 
I appreciate all you say of the complications of Mr. S.’s affairs. 
I will write you again when I hear from Mrs. Stewart. 


Yours, «c., O. M. BENEDICT. 
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ScHEDULE B. 


Detroit, 23 April, 1362. 
QO. M. Benedict, Esq., Rochester, N. Y. 

Dear Sir: Yours of 21st is just received. I do not think that 
you could aid Mr. and Mrs. Stewart. I did not call upon them and 
shall not, unless specially sent for. I did call on their present act- 
ing attorney and offered to aid in explaining matters, defending 
suits, &c. I have heard nothing in response, but it has been stated 
to me that there have been distrust and reproach of all their old 
friends and counsel, except Mr. Emmons. Our circuit is now in 
session. ‘There are judgments against Mr. Stewart, and, I presume, 
there will be executions. I do not see that anything can be now 
done for their relief. Parties are pressing them on both of the 
creditors’ bills. I think, on examination, that Litchfield’s hen or 

rights as to the furniture are preserved to the extent of the 
003 Griffin judgment. Asa matter of personal interest to you, I 

will state what concerns you to know about the P. H. and M. 
R. R. bonds. There is a package of bonds to the amount, I believe, 
of $155,000, assigned by N. P. Stewart to you or to you and Gen. 
Martindale. This paper is in Gen. Clark’s handwriting, and under 
it has been written that of these bonds one-half belongs to him. 
This is signed by him. There is another package of 67 bonds, sepa- 
rated from the first, which were in a distinet package, on which he, 
General C, bad written that these were his bonds. ‘These last were 
seized on attachment by Harris, who got judgment before Gen. C.’s 
death. 

Clark wrote to me that he bad made an assignment of these last 
bonds to you personally. No such paper was with the bonds. If 
you have such assignment of those 67 bonds | will get them released ; 
if not, they will be sold under the attachment. As to the others, 
notwithstanding Clark’s endorsement that half belonged to him, 
the receiver told me that he would deliver them to me or other per- 
son on your order. It will be best to get them away, as Clark's 
sureties, as receiver, will certainly be sued, and they may be disposed 
to hold on to his asserted title to the bonds. They may be worth 
something, and, in any event, they are worth holding. If | can aid 
you in the matter command my services. 

When will the Dehon case be for argument in the court of ap- 
peals? Is it not entitled to preference through his death and the 
intervention of his executors ? 

Yours, &c., THEO. ROMEYN. 


‘9 


004 “SCHEDULE C. 
Rocuester, May 12, 1862. 


Dear Sir: I have just ret’d from Boston, N. Y., and so on, and 
find your letter of first instant. I wish my bonds, and | will be 
obliged to you to say to Mr. Swift that I will call upon him before 

HO ~ 
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long, or if he will he may send them to me by express. They belong 
to me, and I shall expect to receive them. 


I think I shall call on you at Detroit soon. 
Yours, «c., O. M. BENEDICT. 


Theo. Romeyn, Esq., Detroit. 


“ScHEDULE D.” 
Derrort, 12th May, 1862. 
O. M. Benedict, Esq., Rochester. 

Dear Str: Is there any one representing General Clark’s estate ? 
He was really the owner of a note of Hargous & Co., owned by N. 
P. Stewart and transferred to him. ‘The note is here, and it can, | 
think, be secured. : 

Is there anything new in the case of Dehon vs. Stewart? Is the 
appeal to be argued or the suit settled? I[ have heard that Mr. 
Craig was arranging it. 

Did you recelve my letter relative to the P. H. & Mill. R. R. bonds ? 
If you do not wish to interpose any claim to those attached they 
will be sold. If you have any it will not be contested, probably. 
It would relieve me very much to be enabled to state to the attor- 

neys what the fact is. I regret that I assumed to write to 
505 you on the subject, but you will do me the justice to believe 
that I did so with a view to serve you. 


Truly yours, T. ROMEYN. 


‘ Ws . . ° »s *% 
‘ScHEDULE E. 


RocHester, Muay 13, 1862. 
T. Romeyn, Esq. | 

Dear Sir: Your note of the 12th inst. is before me. My absence 
is my apology for not answering you more promptly. 

[am greatly obliged to you for the interest manifested in my be- 
half, and if it would not be imposing too much trouble upon you 
I wish you would take my bonds and hold them subject to my 
order. 

In respect to the Clark estate I will ascertain and write you 
again, 

If it will not be too much trouble please advise me of the progress 
of affairs. 

Yours, &e., O. M. BENEDICT. 


“ SCHEDULE F.” 


Derroit, May 14, 1862. 
Dear Sir: As I could not give Mr. Swift the required voucher, 
I thought it best, after talking with him, to let the bonds lie till you 
come. ‘There will be no difficulty in getting them. Let me know 
when you will be here, as I wish to meet you. 


SS 


or, 
ou 
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Under the Griffin judgment N. P. Stewart’s property has 
006 —— been levied on, and will be sold on 27th. I think that there 
will also be a sale under the mortgage of the chattels, but 
this is not settled on. Your presence, if Mr. and Mrs. 8. will con- 
fide in you and follow your advice with vigorous action, may yet 
save something. Nothing, I fear, will remain to them if they drift, 
us they are now doing, without struggle or purpose. 
Desperate as matters seem there is still a chance, but it lies in 
only one course. 
Yours of 12th was received this morning. 
Yours, &ce., T. ROMEYN. 


To O. M. Benedict, Ksq., Rochester, os 


The mortgage on N. P.S.’s house is foreclosing. The court this 
morning refused the motion for a receiver. 
| think that there is still some prospect. 


The following Is stipulated to be a correct transcript of the depo- 
sition of Gen’l John H. Martindale, duly taken in Whittemore v. 
Scrantom, ejectment suit, and that said Martindale is since de- 
ceased. 


Joun H. MARTINDALE, being duly sworn, says: 


(Examined by Mr. WHITTEMORE :) 


(. Did you know Nelson P. Stewart in his lifetime? 

A. I did. 

Q. Oliver M. Benedict was your partner in the law business at 

Rochester, N. Y.? 
O07 A. He was. 

(). Do you know of the transaction of the conveyance of 
land in Iowa by Stewart to Joseph Farly, with a defeasance from 
Farley to Benedict & Martindale? 

A. I have knowledge, as furnished by the papers in my possession 
and which I produce here, of such conveyances or some of them as 
you name, but not to Benedict & Martindale. 

Q. The conveyance I enquire for was a conveyance to Farley. 

A. I have here the conveyance from Stewart to Farley. (Witness 
produces three papers.) I have also a quitclaim deed from Farley 
and wife to Oliver M. Benedict (producing deed). 

Q. Do you know of a defeasance executed by Farley when this 
deed was executed by Stewart? 

A. I know nothing on the subject beyond what is contained in 
the paper I have now produced. 

Q. When did you first learn of the transaction, or that your firm 
or yourself or Mr. Benedict ha | any interest in the lands conveyed 
to Farley and to Benedict? 

A. I cannot state with precise accuracy, but it must have been 
some time in the latter part of 1864 or in 1865. 

Q. After you returned from the war? 

A. Yes. 
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Q. What did you then learn from Mr. Benedict ? 


It is stipulated that all the testimony taken on this occasion is 
taken subject to objections to be raised when the same is offered to 
all and to every part thereof as to competency, materiality. 


5 


08 A. I should premise that I was the owner of a few thou- 

sand acres of land in Iowa granted to me by the Des Moines 
Navigation Co., and I now recall that when ona leave of absence 
in Sept., 1864, I went to Iowa, and before then was informed by Mr. 
Benedict that he had received a deed of lands described in the 
papers which I have now produced, and that [ was interested in 
them as constituting a part of the compensation got from Mr. 
Stewart for professional services rendered to him. 

Q. In pursuance of that understanding did Mr. Benedict convey 
a portion of these lands to you? 

A. All the lands described in the deed to him which he had not 
conveyed were by an arrangement between him and me deeded to 
me. I paid him no money for the lands, but got them for profes- 
sional services or some part or share of those which had been or 
were to be rendered. 

Q. Do you know about the value of the lands covered by this 
conveyance to Farley? 

A. Only as I can estimate the value of those which I afterwards 
wnyself bought from Mr. Benedict. 

Q. You knew generally the value of lands contained in that grant 
from the Des Moines Co., of which these were a part? 

A. Yes, sir. 

Q. State about the range of value of those lands. 

A. From almost worthlessness to $15 an acre. Itis proper to add 
that I still retain three parcels, I think, of the lands conveyed to me 
by Mr. Benedict. 

Q. Three forties, isn’t it? 

A. A fraction of a half of a quarter and two forties or one forty, 

I think. 
509 @. What was the value of those De Moines lands? 
A. I cannot make an answer of average value beyond that 
which I have stated. 

Q@. As near as you can? 

A. My recollection is that I sold 80 acres of the lands which I 
bought from Mr. Benedict at $12 an acre; that I sold another 40 
acres—perhaps it was 80 acres—for $400. The parcels which I have 
now remaining I cannot sell for two dollars per acre. 

Q. What Mr. Benedict received for those lands you are not ad- 
vised ? 

A. I have no knowledge on the subject. 

Q. What was the total amount deeded to Benedict? 

A. 489 acres. 

Q. Do you know anything of a defeasance which was executed 
by Farley at the time? 

A. Nothing, except what is expressed in these papers. 


ted 
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Q. Do you know of Stewart’s being engaged in the enterprise of 
building the Port Huron & Milwaukee railroad in Michigan? 

A. I cannot recall the slightest knowledge on such a subject. 

Q. I show you a paper purporting to be signed by Nelson P. 
Stewart, and dated Rochester, Sept. 5, 1860, purporting to be a copy 
of a bill of sale to yourself and Mr. Benedict of $250,000 of the 
bonds of the Port Huron & Milwaukee R. R. Co. I ask you 
whether you have any knowledge of the firm of Benedict & Mar- 
tindale paying anything or becoming obligated to pay anything for 
the bill of sale of which that purports to be a copy, and for those 

bonds, 
510 A. I have not the slightest knowledge or memory of any 
such transaction. 

Q. The paper is in Mr. Stewart’s handwriting, is 1t not? 

A. I do not know, sir. 

(). Is the signature his? 

A. [ cannot tell you. 

Q. I show you a judgment record obtained in the State of Michi- 
gan in the supreme court for the county of Shiawassee, which ap- 
pears to be a judgment upon three promissory notes given to Nelson 
P. Stewart by the Port Huron & Milwaukee Railway Co., and en- 
dorsed by him in blank. I ask you if your firm, as a firm, paid 
anything for these notes, upon which that jadgment was recovered. 

A. Not to mv knowledge; and I add that I have no knowledge 
of any such notes. I never saw such notes, and | have no knowl- 
edge of any judgment procured upon them, except as communicated 
to me through these papers. I never paid anything for such notes, 
that I know of. 

Q. Mr. Stewart was a client of vour firm, was he not, for several! 
years ? 

A. Yes; I should say so. 

(. Commencing about when ? 

A. 1858 or 1859; perhaps earlier. 

(). Has your firm any accounts against Mr. Stewart or ever had 
any upon your account books ? 

A. We had accounts, but whether entered in an account book or 
no I cannot tell. I never was accustomed to make itemized ac- 

counts, but rather to take fees in bulk. 
511 Q. Who had principal charge, during 1859 and ’60 and 
thenceforth, as between you and Mr. Benedict, of Mr. Stewart’s 
affairs ? 

A. I should say that in matters of detail Mr. Benedict would have 
charge, although if there were any matters of moment arising I can 
recall some instances in which I was counselled. 

Q. What were Mr. Stewart’s financial! circuinstances as to emba- 
rassment from the fall of 1859 to the spring of 1860 and forward from 
that time? . 

A. I cannot answer that question because it confines me to dates. 
I left my office in August, 1861, and was absent in the war for a 
number of years. 

Q. Do you remember the fact of his embarrassment, as it relates 
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to the circumstances of his coming, in the spring of 1860, to your 
office and making a transaction with Mr. Craig by which Mr. Craig 
was obtained as bondsman to him upon the appeal upon a judg- 
ment which had been obtained by Dehon ? 

A. I answer, as to dates, I cannot be specific, but I do remember 
the transaction in some of its particulars to which you refer—that is, 
I remember the need of procuring for Mr. Stewart a surety for the 
appeal of some judgment to which Delon was a party; that Mr. 
Craig had a desk in our office, and that the security was in some 
form furnished by Mr. Craig. 

Q. Do you remember that previous to that time Mr. Stewart had 
been considerably embarrassed in his circumstances, and that at that 
time he came there with a different feeling as to his circumstances, 
having replenished from some source? 

A. I cannot remember that; I remember his coming on auXoc- 

casion when he had sold some boats replenished with funds. 
512 Q. What was the general nature of the business that Mr. 
Benedict attended to for Mr. Stewart ? 

A. Except the Dehon business I do not think I can specify. 

Q. Was he in the habit of using your name with his as endorser 
or drawer in raising money for Mr. Stewart? 

A. No, sir. 

Q. Would you qualify that answer by limiting it to your knowl- 
edge on the subject ? 

A. Of course I speak of matters within my knowledge. 

Q. You do not mean that be did not do it absolutely ? 

A. I mean to say that I never authorized Mr. Benedict to use, 
generally, my name; I would have protested against it if he had 
done it. I do remember some one transaction where I was annoyed 
to find that I was at all involved, but where I did permit the use of 
my name. 

(). I refer you to a letter in this printed book, on page 109, from 
Mr. Benedict to Mr. Stewart, dated Rochester, Aug. 17, 1859, and ask 
you if you remember that transaction of his using your firm name 
to raise $1,251 for Mr. Stewart. 

A. I have an indistinct recollection of some draft being made on 
Mr. Stewart which was not paid. 

Q. This one was paid. 

A. Then I would not remember it because such a thing would 
pass from my mind. 

Q. Have you any recollection of the Langworthy transaction 
mentioned in that letter? 

A. No, sir; I have not. 
513 Q. Did your firm bid off what was known as the Cornwall 
farm of Mr. Stewart for his benefit and hold it for him for a 
length of time and resell the same to one Mason Cole? 

A. Not that I remember. 

Q. Did you ever have any knowledge of a purchase by your firm 
of the Cornwall farm at such a sale? 

A. I do not recall it if I did have knowledge. 


No cross-examination. 
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Deposition of Geo. K. Johnson. 


STaTE OF MICHIGAN, | ,., . 
County of Kent, j 


I, Mark Norris, a notary public in and for the county of Kent and 
State of Michigan, do hereby certify— 

First. That I am not of counsel nor attorney to any of the parties 
to nor interested in the event of the cause entitled in the annexed 
notice marked Exhibit “ A.” 

Second. That on the seventh day of September, A. D. 1883, in 
pursuance of the annexed notice, marked Exhibit “ A,” the parties 
to the cause entitled in said notice appeared before me, said com- 
plainant appearing by J. P. Whittemore, Esq., and said defendants 
by S. D. Bentley, Esq., and thereupon GrorGe K. JoHNson, the wit- 
ness named in the annexed Exhibit “ A,” being first cautioned and 
sworn to testify the whole truth and carefully examined, testified as 
follows: 


514 Examined by Mr. WaItTeMorRe: 


I am a resident of Grand Rapids, Mich.; have resided here since 
1856 ; am 61 years of age, and a physician and surgeon. I knew Nel- 
son P. Stewart, late of Detroit, Mich.,in his lifetime. I married his 
eldest daughter. Hehad one other daughter, now the wife of Dr. 
A. P. McConnell, of Ludington, Mich., and one son, Frederick S. 
Stewart, now of Pontiac, Mich. Stewart’s widow, I believe, lives in 
Indiana, at La Porte, in that State; resides there, as I understand ; 
am plaintiff in this suit. I knew Oliver M. Benedict. of Rochester, 
New York. His relations with Mr. Stewart for some years prior to 
1861, in September, were that he was employed by Mr. Stewart as 
counsel and was in intimate relations with him. He transacted a 
goud deal of business for Mr. Stewart in Rochester, N. Y. He was his 
counsel and confidential adviser. I can’t state how long I knew of 
these relations, but for two or three years. 

I knew Orville Clark, of Sandy Hill, New York, and that his busi- 
ness relations with Stewart were very Intimate for a number of years. 
Mr. Clurk was a lawyer and Mr. Stewart’s business adviser and asso- 
ciate. I left Michigan in September, 1861. At thattime I went out 
as surgeon of a cavalry regiment and remained in the service until 
October, 1865. I was surgeon of First Michigan Cavalry from Sep- 
tember, 1861, to the middle of February, 1863, and from February, 
1863, to October, 1865. I was medical inspector in the United States 
Army. As inspector, I was the inspector of the Army of the Poto- 
mac for over a year. I was then inspector of a military department 
including three or four States. My immediate superior was the U.S. 

surgeon general. 
515 Q. The matters tending to charge fraud in the covering up 
of Stewart’s property which you have alleged in the bill of 
complaint. State whether you knew of those matters during the 
time you were at the war. 
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A. I did not. 

Q. Did you ever learn or know that, as a matter of fact, Mr. 
Stewart had deeded the Congress Hall property (so called) to Henry 
K. Sanger until after you returned from the war? 

A. I did not. 

Q. Did you know anything about the transaction that is stated in 
the bill of the recovery of a judgment by Mr. Powers against Mr. 
Stewart and its payment by Mr. Stewart and assignment to Mr. 
Benedict and reassignment to Mr. Powers, as alleged in the bill, or 
know anything about that transaction at the time of its occurrence 
or subsequently until after your return from the war ? 

A. I did not know of those transactions ai the time nor until long 
after. 

Q. Did you know anything of the history stated in the bill, which 
occurred as therein stated, during your absence at the war ? 

A. During my absence at the war I knew nothing of those trans- 
actions, and beard nothing of them. 

Q. Did you hear anything while you were away or did you know 
anything before you went away which tended to create the impres- 
sion. on your mind that Stewart was covering up his property from 
his creditors with the aid of Benedict or others? If yea, state what 

you know. 
516 A. I knew nothing to that effect at that time. I neither 
knew nor heard of it at that time. I knew that Mr. Stewart 
was much embarrassed and was making great efforts to disembarrass 
himself up to the time I went away. 

@. What was the general nature of the information which came 
to you while you were at the war of the result of his efforts in that 
direction ? 

A. While at the war I did not get a great deal of information in 
that direction. What I did get led me to believe his affairs were 
a total wreck. Iso regarded them, I know. 

Q. When you came back, state how far that information was veri- 
fied by what you learned then. 

A. All 1 learned tended to confirm that belief. 

Q. Did you endeavor to ascertain whether anything was saved 
from the wreck or whether all was lost and had been taken by his 
creditors ? 

A. I did endeavor to find out whether anything was left, but 
could find nothing and concluded all was lost. 

(). When did you receive the first intimation, if at all, of his hav- 
ing covered up any of his property, as alleged in the bill of yours, 
with the aid of Benedict, Powers, and Craig? 

A. My first knowledge of that matter was obtained during the 
pendency of asuit which had been brought by Mr. J. P. Whittemore 
and Mr. H. N. Walker, of Detroit, which suit involved, as I under- 
stand it, the title to that property—zi. ¢., the Congress Hall and Con- 
gress Hall stable in the city of Rochester, New York, and some 
property in Irondequoit; I don’t know how much. 

Q. How long after that suit was commenced did you learn 


that? 


- 
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O17 A. I can’tstate that. [should say several months. [only 
know for certainty that it was after the suit had been begun 
and was pending. 

Q. Did you have anything to do with the instigating or bringing 
that suit at the time it was commenced or of its conduct after- 
wards? 

A. | had not. 

Q. What, if anything, did you learn at the time you learned the 
suit was pending as to the protection of the rights of the general 
creditors, including yourself, which that suit afforded ? 

A. In general terms I understood that suit, if successful, would 
inure to the benefit of creditors. I mean the general creditors, as 
well as those who brought the suit. 

Cross-examination by Mr. BenTLEy : 

Q. When were you married to Mr. Stewart’s daughter ? 

A. In Septem ber, 1847. I then resided at Pontiae, Mich. Mr. 
Stewart then resided in Pontiac. From the time of my marriage 
for seven years I resided in Pontiac.. I was one year and a half in 
St. Louis, Mo.; about three years, as I now recollect, in Detroit, 
Mich.; from that time on till the present in Grand Rapids, Mich. 
I do not know as I have the times exact, but they are as near as 
[can remember. Mr. Stewart left Pontiac within a few months after 
my marriage. He moved from Pontiac to Cincinnati, Ohio. From 
Cincinnati he moved to Detroit, Mich., where he resided until his 
death. He went to Detroit about 1851 or ‘52. During my residence 
in Detroit he also lived there. 

Between September, 1861, and October, 1865, I was at home 
D518 once (possibly twice). At those times my home was at Grand 
Rapids. Grand Rapids is about 150 miles from Detroit. 

I was in Detroit during that visit. I came through Detroit and 
stopped there. That was, I believe, late in the fall of 1862. Mr. 
Stewart was then living. I saw him then; was at his house a part 
ofaday. I think I was at his house twice—on coming home and 
on returning. I now think I was home again in 1864. On my fur- 
lough, in 1862, I was at home not more than three or four days; 
certainly not more than a week; I will say a week. In 1864 1 was 
home the same length of time. My leave was for fifteen days on 
each occasion. 

My knowledge of the business relations between Oliver M. Bene- 
dict and Mr. Stewart was that | often saw them together and heard 
them talk about business. ‘That was for, say, two years preceding 
September, 1861. I myself carried papers from Mr. Stewart, at De- 
troit, to Rochester, and delivered them to Mr. Benedict’s hands. | 
did that in the two years preceding September, 1861. I can’t fix 
the precise time. After that I had no personal knowledge of their 
relations, business or otherwise, at all. 

Previous to September, 1861, 1 knew Stewart owned property in 
Monroe county, New York. He said he owned Congress Hall and 
Congress Hall stable and the farm in Irondequoit. I do not speak 
from record knowledge. I know he claimed to own them and exer- 
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cised acts of ownership over them. Ue lived on the farm and con- 
ducted one or two farms. I can’t fix the date, except that it was 
before 1860, after he left Pontiae a long time. I neglected to state 

that he resided on that farin in speaking of his residences. | 
519 mean that he spent some time there. I do not know that he 

ever lost his residenee in Detroit after he went there. Before 
I went into the army I don’t think I knew that he had lost his prop- 
erty in Monroe county, N. Y. Previous to going into the army | 
don’t think I heard of any sale of the property. I can’t say that I 
knew of the foreclosure of mortgages on that property. I knew that 


lie was embarrassed as to that property, but the precise condition of 


it I did not know. I knew of the suit brought by Mr. Ten Eyck in 
relation to the above property. Precisely when [ learned that I can’t 
say. ‘That is the suit referred to in folio 64 of the bill. I can’t say 
how I heard of that suit. I cannot state the year in which I heard 
of it. I cannot say from whom I first learned of the suit brought by 
Mr. J.P. Whittemore and Mr. Waiker against Mr. Powers and others 
referred to in the bill, but I had conversations with Mr. Whittemore 
and Mr. Walker, as well as with Mr. Theodore Romeyn, of Detroit, 
and others, with Mr. John Atkinson, a lawyer of Detroit. 

@. On being appointed administrator of Mr. Stewart’s estate what 
inquiry did you make in respect to the property which you stated 
you knew Mr. Stewart to have owned in New York, and what in- 
quiry, if any, as to what had become of it? 

A. My recollection is that I did not make much of an inquiry at 
that time about that property. I don’t think I made any at that 
time. I don’t think I had yet obtained knowledge of the situation 
down there. 

Q. You knew at that time that it had gone out of his hands? 

A. From what I had heard I supposed it had all gone out of his 

hands and was lost. 
520 Q. Do you know the time when the bill of complaint in 
the suit of Whittemore vs. Powers and others was filed ¢ 

A. Ido not. lfI did know I have forgotten. 

Q. Do you know whether it was previous to your appointment as 
Stewart’s administrator ? 

A. Ido not. I don’t remember now. 

Q. Did you consult with any one in relation to bringing the ac- 
tion referred to in the complaint brought by Whittemore against 
Powers before that action was brought, or talk about it, or talk about 
the bringing of that or any other like action ? 

A. I did not. I knew nothing of it until after it was brought. 

Q. What efforts did you make after your return from the army to 
find out whether anything was left of Stewart’s property ? 

A. My efforts were confined to inquiries of persons who were likely 
to be posted. 

Q. Tell us of whom and how and where you inquired ? 

A. My inquiries were limited to Detrvit city. I do not know as I 
ean give the names. I talked with the widow, Mrs. Stewart, with 
Mr. Romeyn, with Judge Emmons, who had been occasionally em- 
ployed by Mr. Stewart, and with Mr. J. P.Whittemore and others. 
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Q. Who conducted the proceedings in which commissioners were 
appointed by the probate court referred to in folio 3 of your com- 
plaint, and did you appear before the commissioners ? 

A. I don’t remember who drafted the petition which | pre- 
O21] sented: to the probate court to be appointed administrator. | 
don’t remember whether I appeared before the commission- 

ers in person or only presented proofs. 

(. Who was your counsel in those proceedings ? 

A. I was in frequent conference with Mr. H. N. Walker, George 
Jerome, and J. P. Whittemore, and acted with them. They were 
ull creditors and all lawyers, and I was guided by their joint advice 
very much. 

(). Your memory does not now serve you as to whether you ap- 
peared before the commissioners or not? 

A. I do not remember; my memory does not serve me. 

@. You were asked on your direct examination where you re- 
celved the first intimation of Stewart’s having covered up any of 
his property, as alleged in the bill, by the aid of Benedict, Powers, 
und Craig, and you answered, “ My first knowledge of those matters 
Was obtained during the pendency of the suit brought bv W hitte- 
more and Walker against Powers and others.” In vour answer do 
you mean to be understood as muking any distinction between 
knowledge and intimation ? 

A. | do. did not mean to Say that had knowledge of those 
things. They were intimated to me. I was informed of them and 
came to believe them. 

Q. Did you have anything to do, either individually as a creditor 
of Stewart or in your capacity as administrator,in consulting avout 


, 


or conducting the suit of Whittemore and Walker against Powers 
and others at any time? 
A. I did not. 
O22 Q. Had no consultation whatever with any one about it? 
A. No, sir; except in the way of seeking information for 


myself. 

Q. Did you do anything to aid in the prosecution of it? 

A. Nothing whatever. 

(). You took no advice and did not counsel with any one about 
that suit at any time during its pendency, but simply made inguiry 
for the purpose of obtaining information ? 

A. That was all. I think I inquired of one or two persons whether 
the event of that suit would prejudice or benefit me. 


(Signed) GEORGE K. JOHNSON, 


On reading over the foregoing depositions the witness substitutes 
the following answer for and in the place of the words on page (9) 
nine of the deposition, which are underscored in black ink: 

“ | think he spent some time on one of the farms, but never lost 
his residence in Detroit.” 

GEORGE K. JOHNSON. 
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523 United States Circuit Court, Northern District of New York. 


GEORGE K. JOHNSON ° ) 
against 
Danitet W. Powers and Oscak Craia, Executors of John Craig, 
Deceased, and Helen Maria Powers, the Devisee, etc., of John 
Craig, and Henry Ten Eyck. 


\ 


On this fifth day of April, 1864, at Rochester, New York, ap- 
peared before me, a notary public in and for Monroe county, New 
York, Mr. W. F. Cogswell for the defendants in the above-entitled ac- 
tion and Mr. Francis Kernan and J. P. Whittemore for the plain- 
tiff therein, and the following evidence was taken and proceedings 
had, the witnesses being first duly cautioned and sworn, and the 
testimony was reduced by me to writing and afterwards read over 
to the witnesses and subscribed by them in my presence. 

[SEAL. | R. B. WICKES, 
Notary Public, Monroe County, N. Y. 


Ist. The defendants offer in evidence a judgment-roll in an action 
in the supreme court, Monroe county, New York, wherein William 
M. Burr and others, trustees of the Madison County Bank, are 
plaintiffs and Nelson P. Stewart is the defendant, recovered Oct. 
25th, 1859, and docketed in Monroe county Oct. 26, 1859, for 

$2,675.24 damages und costs. 
o24 2nd. An execution issued on that judgment to the sheriff 
of the county of Monroe, dated Oct. 26, 1859, with the return 
thereon, dated Dec. 17, 1860. 

3rd. The sheriff’s certificate of sale, dated Dee. 17, 1860. 

4th. the redemption proceedings upon the judgment in favor of 
D. W. Powers against Nelson P. Stewart, consisting of, first, a tran- 
script of the judgment recovered Jan’y 26, 1860, for damages and 
costs, $1,451.78; an assignment from Powers to Benedict, dated 
April 10, 1860; a reassignment from Benedict to Powers, dated 
Mareh 17, 1862; an affidavit for redemption made by Mr. Powers, 
sworn to March 17, 1862. : 

Sth. A deed from the sheriff of Monroe county to D. W. Powers, 
dated March 21, 1862. a 

6th. A deed of the same property from Powers to John Craig, 
dated May 9, 1864. 


DANIEL W. Powers, being duly sworn for the defendants, testified 
as follows on examination by Mr. CoGswktv: 


1Q. Are you the defendant in this action and the person who 
redeemed the property mentioned in the certificate of sale of Sheriff 
Smith ? 

A. lam. 

2 Q. State in what way Mr. Oliver M. Benedict paid you for the 
assignment of the judgment which you recovered against Nelson P. 
Stewart and assigned to him April 10, 1860. 

A. My impression is it was by a draft by Mr. Benedict on Mr 
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Stewart or Mr. Stewart’s draft on some other person. It was not in 
money. 
525 3 Q. Was that draft ever paid? 
A. Not in money. The draft was renewed a number of 
times and in different paper. 

4 Q. Were the renewals ever paid ? 

A. They were never paid. 

5 Q. What was the consideration of the reassignment of that 
judgment by Mr. Benedict to you, which was dated March 17, 1862? 

A. I paid him nothing at the time, because he had paid nothing 
for the Judgment except on paper. 

6 Q. After that reassignment was anything further done by way of 
the renewal of the drafts which Benedict had given you for it? 

A. No, sir. 

7 Q. Did you give up the draft or the renewals thereof after such 
reassignment; and, if so, when ? 

A. I did. I think it was a short time after I sold the property to 
Mr. Craig. 

8 Q. Did you ever receive anything on account of your judgment 
against Stewart, except these drafts, until you realized upon your 
sale of the property to Mr. Craig? 

A. I never received one dollar, directly or indirectly, to my knowl- 
edge. 

9Q. About what was the encumbranee on the Congress Hall 
property prior to your judgment—prior to the sale? 

A. From $20,000 to $22,000, which [ considered was all that the 
property was worth at that time. 

10 Q. Did you redeem other property at the same time on your 
judgment? 

A. Yes, sir. 

11 Q. Did you subsequently convey that to Mr. Craig? 
O26 A. I think there was a small strip on Washington street 
that was conveyed to Mr. Benedict and Craig. The main 
portion was sold to M. F. Reynolds, viz., the trondequoit farm. 

12 Q. What was there as to the encumbrances on that other 
property prior to your judgment? 

A. I can’t state what the amount was, but I think about $1,000. 
[ don’t think I got a dollar out of it over and above my redemp- 
tion. I paid $3,000 or $4,000 to redeem the whole property. 

13 Q. State whether you realized anything by virtue of any of 
these redemptions beyond enough to pay what you paid for your 
redemption and the amount of your judgment. 

A. I don’t think that I did. 


Cross-Inte rrogatoru 8. 


1 Q. What was your judgment recovered upon’? 

A. I think it was upon a note made by Nelson P. Stewart, en- 
dorsed by Orville Clark. 

2 Q. Could you tell me from memory that that was so? 

A. 1 could not. 
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3 Q. Do you state it from looking at the judgment record ? 

A. I do. 

4Q. At the time you recovered that judgment what, if any, 
other demands did you hold against Stewart? 

A. I don’t remember any, unless it might be a mortgage. 

5 Q. What was the mortgage? 
527 A. It was on the Congress Hall barn property, given by 
Stewart to Walhridge. 

6 Q. Had that been assigned to you ? 

A. It had. 

7 Q. What was the amount of that mortgage? 

A. It was about $1,500, as near as | can remember. 

8 Q. Do you remember that you bad any other demands against 
Stewart? 

A. I don’t reco!lect any. 

9 Q. Did you have any other demands against Stewart at the time 
of the assignment to Benedict ? 

A. I don’t remember that I had. 

10 Q. Have you anything now by which vou do or ean refresh 
your memory as to what you received from Benedict ? 

A. I don’t think I have. 

11 Q. Have you seen anything within a number of years by 
which vou have refreshed your memory as to what you receivea 
from Benedict for the assignment of the judgment ? 

A. I don’t know that I have. 

12 Q. Have you examined your books to see whether there is any 
entry of this paper which you say you received from Mr. Benedict 
for the assignment of the judgment to him ? 

A. I have not. 

13 Q. Were you carrying on the business of a private banker at 
that time? 

A. I was and still am, in the city of Rochester. 

14 Q. Where are the books in which you kept the transactions as 
to paper at that time? 

A. The books that I have are in a room upstairs in this build- 

ing. 
028 15 Q. Have vou not the books in which you made the en- 
tries of paper received by you at that time? 

A. I have not all of them. They were in the bank vault in the 
basement during the flood of 1865, and a large number were de- 
stroved. The books we were not using in 1865 were kept in the a 
basement. , 

16 Q. State to me the books which were lost then. 

A. I cou!d not, without examination, tell you. 

17 Q. Can you tell me the books which you used prior to 1865 
which you still have? 

A. I cannot by memory ; I could by examining 

18 Q. Have you ever examined to see what books you have on 
hand with reference to this transaction ? 

A. I have not. 
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19 Q. In speaking, then, of this transaction with Benedict as to 
the assignment of the judgment you speak from memory ? 

A. I do. 

20 Q. You cannot testify positively, can you, that there are 
not some entries in the books in your possession relating to this 
transaction ? 

A. I cahnot. 

21 Q. Did Mr. Benedict keep an account with you as a banker in 
1860 ? 

A. I could not say. 

22 Q. Do you remember that Benedict deposited with your bank 
in Maren, 1860, some 2,500 and odd dollars? 

A. I do not. 

23 Q. Have you not books that would show whether he did 
make such a deposit? 

A. I don’t know. 
O29 24Q. Will you examine your books and see whether they 
do not show such a deposit before this examination closes ? 

A. I will. 

25 Q. If he made such a deposit can you now tell what it was 
nade up of? 

A. I cannot. 

26 Q. Do you remember that in early March, 1860, Benedict paid 
you $1,526? 

A. I do not. 

27 Q. Did he not pay you $1,525.80 early in March, 1860? 

A. | don’t recollect it. 

28 Q. If he paid such an amount ean you tell for what he paid it? 

A. I cannot. 

29 Q. Can you positively swear that if he did make such a pay- 
ment it was not on account of the Stewart judgment? 

A. I have already sworn that he paid me nothing on account of 
that judgment. 

o0 Q. Question repeated. Kueks 

A. I can positively swear that he paid me no money on that judg- 
ment. 

31 Q. Can you positively swear that he did not, early in March, 
1860, pay you that amount—$1,525.80—by a check on your bank ? 

A. I could not say that he did not pay that amount for some pur- 
pose. 

32 Q. Will you swear positively that he did not pay you that 
amount by his check on your bank on Stewart's account ? 

A. I have no recollection of any such thing. 
530 Question repeated. 
A. I have no recollection of his paying any such thing. 

33 Q. Are the checks I now show you filled out in your hand- 
writing? 

A. The one for $814.05, I think, is filled out in my handwriting. 

34 Q. What do you say as to the check for $1,525.80? 

A. I think it is not in my handwriting. The “ N. P.S.” I know 
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isnot. The rest may be. Both checks are dated March 7, 1860, and 
are drawn on Powers’ banking-liouse by O. M. Benedict. 

35 Q. Are not both the checks marked with your bank stamp as 
paid March 7, 18607 

A. They are. 

36 Q. Can you tell me now on account of what this check of 
$1,525.80 was given to your bank ? 

A. I cannot. 

o7 Q. Your bank was a private bank ? 

A. Yes, sir. 

38 Q. If this check for $1,525.80 was given to you, can you tell 
me on account of what it was paid to you? 

A. I cannot. 

39 Q. Have you not in your possession books which would show 
entries as to these checks if they were paid to your bank ? 

A. I could not tell without looking. 

40 Q. You never have looked to see whether you had books show- 
ing these entries ? 

A. I have not. 
531 41 Q. What do you say as to whether O. M. Benedict’s ac- 
count was good for the amount of these checks on March 7, 

1860 ? 

A. Ican’t say. It might have been overdrawn $10,000. 

Mr. Kernan objects that the latter sentence is not responsive to 
his question. Mr. Cogswell insists on receiving such answer in full. 


42 Q. Will you state whether that is the pass book of your bank 
with Mr. O. M. Benedict for 1859 and 1860? 

-- It is. 

43 Q. Did Mr. Benedict, on M’rch 5, 1860, have a credit for 
$2,339.85 ? 

A. He did. 

44 Q. On March 7, 1860, was there charged Benedict $814.05? 

A. There was. 

45 Q. And was he on the same day charged $1,525.80 ? 

A. He was. 

46 Q. You have no doubt, have you, that these two checks of 
M’reh 7, 1860, were charged to Mr. Benedict’s account on Marcel 7, 
1860? 

A. I have not. 

47 Q. Your books would show, would they not, whether the i. 
credit to Benedict for $2,339,85 was for discount, for money, or for 
what? 

A. The pass book is a copy of the ledger. 

48 Q. If this check for $1,525.80 is not filled up in your hand- , 
writing can you tell in whose writing It is? 


A. I cannot. ’ 
032 49 Q. Would not your books of the date M’rch 7, 1860, 
show on what account these checks were received ? 
A. I think not. , 
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50 Q. Would there not be entries of that time showing what the 
$1,525.80 check was for? 

A. Not unless the money was paid to me direct; and it might 
not then. 

51 Q. If the last-mentioned check was paid to the bank for your 
individual account would not books show entries on account of 
what it was paid ? 

A. They might not. 

o2 Q. At the time you were yourself in the bank most of the time 
and managing the bank ? 

A. | was. 

03 Q. How many clerks had you? 

A. About nine, I think. 

54 Q. Did you have a clerk in the bank in 1860 by the name 
Smith ? 

A. I did. Lie has now been dead several! years. 

05 Q. Both these checks are signed by Mr. O. M. Benedict ” 

A. I should say they were. 

56 Q. Did Mr. John Craig keep an account wita you at that time? 

A. He did. 

57 Q. Were you his son-in-law at that time‘ 

A. I was. 

o8 Q. If the bank received the check for $514.05 for Mr. Craig 
would not your books show on account of what It was received ? 

A. I think not unless it was of a special nature. 

59 Q. Have you the books and memoranda of Mr. Craig that he 

left at his decease? 
533 A. I don’t know; eitLer myself or Mr. Oscar Craig, the 
other executor, has them. 

60 Q. Will you examine Mr. Craig’s books and see if you can 
find any entry as to what the check for $814.00 was paid to him 
for? 

A. I will. 

61 —. Did Mr. Craig keep a cash book of individual matters? 

A. I couldn’t say without looking. 


; 


The plaintiff’s counsel offers in evidence the pass book of O. M, 
Benedict with Powers’ banking-house. 

Ree’d and marked Exhibit “ A.” 

Also two checks drawn by O. M. Benedict, dated M’ch 7, 1860, on 
said bank. 

Rec’d and marked Band C, B being for $814.05 and C being for 
$1,525.80. 


62 Q. Have you any books that show or that will show any en- 
tries as to this draft you think Benedict gave you for the assign- 
ment of the judgment or the renewal drafts that you say you re- 
ceived 7 

A. Probably not, as it was carried along as cash. 

63 Q. If it was carried along as cash, have you not books that 
would show the entries carrying it along ? 
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A. I have not; cash was carried along on blotters that were after- 
wards destroyed. The entries were made in pencil marks. 
64 Q. What do you say was the draft that was given you for the 
assignment, drawn by whom ? 
A. My impression is it was Benedict’s draft on Stewart. I think 
it was on time. I can’t say how long the time was. 
DO 65 Q. You have really no distinct memory about it, bave 
vou? 
A. I couldn’t swear positively about it. 
66 Q. If it was a time draft and not paid at maturity, would not 
your books have some entry in reference to it? 
A. If it was a short time they would not; if it wasa long time 
they probably would. 
67 Q. If it was renewed by another draft, would not your books 
contain some entry ? 
A. Not if it was in the cash items. 
68 Q. Do you know whether it was in the cash items ? 
A. lam very sure that it was. 
69 Q. If it was carried along in cash items would there not be a 
eash itein corresponding with that amount in your books? 
A. ‘There would not be except on those blotters. 
70 Q. How many times do you say it was renewed ? 
A. That I could not say, but several. 
71 Q. Do you know what became of the first draft if it was not 
paid ? 
A. Probably it was given up when the others were taken. 
72 Q. Have you any distinct memory that it was given up to any 
one? 
A. No; but it probably was. 
73 Q. Is what you have stated as to this first draft true as to 
others if they were given, as to the giving of them up? 
A. It is. 
74 Q. You have no entry as to either of them that you know 
of? 
539 A. I think not. 

75 Q. State whether or not it is true that Benedict gave you 
drafts on Stewart in reference to the note endorsed by Clark prior 
to the time it was sued. 

A. I don’t think he did. If he did I have no recollection of it. 

76 Q. Did you not testify as a witness in 1863 in suit of Craig 
against Litchfield before Judge Gardiner about this assignment and 
reassignment of the judgment? 

A. I don’t recollect. 
77 Q. Don’t you remember that you were called as a witness in 
behalf of Mr. Craig? 

A. I don’t recollect that I testified in that suit? 

78 Q. Can you remember what you testified to if vou were a 
witness ? 

A. I cannot. 

79 Q. Do you remember that you put in an answer in a cross-suit 
brought by Litchfield against Craig and you and others? 
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A. I think I did put in an answer, and probably Benedict was 
the attorney if there was an answer. 

80 Q. Did you swear to that answer? 

A. Probably | did. 

81 Q. Was not your memory at that time better than it is now as 
to the transactions between you and Benedict in 1863? 

A. It might have been. It would be likely to be. 

82 Q. What you did tesiify to in 1863 you believed to be true at 
that time? 

A. I did to the best of my knowledge and belief, and what I 
swore to in my answer in the cross-suit | at the time believed 

to be true. 
O36 83 Q. Did you testify in the Ten Eyck suit in 1871? 
A. I did. 

84 Q. In that suit was this question put, “Was Benedict an 
endorser on the paper on which that judgment was recovered ?” 
And did you answer, “ Not on that paper, but on paper given to 
take that up, which I still retain ?” 

A. I suppose I did. 

85 Q. What paper did you refer to in that answer? 

A. I suppose I referred to the renewal drafts of which I have 
spoken in this examination as given to take up the first draft. 


Re-examined : 

1 Q. Was anything shown on the books of the bank in reference 
to cash items except the aggregate of all the items of cash? 

A. No, sir. 

2 Q. I show witness Exhibit C. In the ordinary course of business, 
if that check was paid to you, would there be anything in reference 
to it except the charge to Mr. Benedict and the credit to you of that 
amount: in other words, would there be any entry as to what it 
was 1n reference to? 

A. There would not. 

3 Q. I show Exhibit B. If that check was paid to Mr. Craig, 
would there be any entry on the book showing on what account it 
was paid ? 

A. No, sir. 

4 Q. Were you asked in the Ten Eyck case or in the Litch- 
587 field case as to the particulars of the transaction in regard to 
the assignment of this judgment to Benedict and by Bene- 

dict to you? — 

A. I don’t remember; I think not. 

5 () Was the first time in which you explained the details of that 
transaction as a witness or were inquired of In reference to those 
details when you were examined before Mr. Lansing in Feb., 1880, 
in the case of Whittemore vs. Scrantom ? 

A. That was the first time I had opportunity to explain the whole 
matter or was asked about it. 

6 Q. What incumbrances were there ou the Congress Hall barn 
prior to your mortgage? Sy ee 3 

A. The savings bank held a mortgage of $1,500 or $1,600, I think, 
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7 Q. Did you know that prior to the foreclosure of your mortgage 
Mr. Stewart had conveyed that property to Benedict ? 

A. 1 did not know it. 

8 Q. Did you subsequently know of it? 

A. I did learn of it before the sale. 

9 Q. You bought the property at the sale? 

A. I did, fora nominal sum. I was not present at the sale myself. 
I subsequently sold it to Mr. John Craig for the amount of both 
mortgages and interest. 


Examination adjourned to April 7th, 1884, at 10 a. m., at same 
place. 
R. B. WICKES, 
Notary Public. 


April 7, 1884, before me appeared at the same place Mr. Cogswell, 
for def’ts, and Mr. Whittemore, for the pl’ff. 


Examination of Mr. D. W. Powers resumed. 
Recross-examination by Mr. WHITTEMORE : 


538 1 Q. You have stated in your answer to Mr. Cogswell that 

the encumbrances on Congress Hall were from $20,000 to 
$22,000. The mortgages upon it were only $18,000 at the time of 
the redemption, were they? 

A. I said I thought the encumbrances were somewhere from 
$20,000 to $22,000. The mortgages and interest, I think, amounted 
to that sum. That is my impression, 

2 Q. What other encumbrances were there upon it except these 
mortgages held by Mr. Craig? 

A. He held the indemnity mortgage for $10,000 and interest and 
costs besides these mortgages. 

3 Q. The Madison County Bank jadgment, on which the property 
was sold, was a prior lien to the indemnity mortgage, was it not? 

A. It was prior to the indemnity mortgage, but not to the other 
mortgages. 

4 Q. How was it with respect to the judgment upon which you 
redeemed, being a prior lien to the indemnity mortgage? 

A. I do not recollect. 

5 Q. Have you examined your books for information respecting 
tle deposit made by Benedict of 2,300 and odd dollars in your bank , 
on M’eh 5, 1860? 

A. I have not. My books will show the same as the pass book as 
to Mr. Benedict’s account. 

6 Q. Have you examined your accounts to ascertain what appli- 
cation was made of the check drawn by Benedict of $1,525.80 on 
M’ch 7, 1860? I mean your private account. 

A. I have. | 

7 Q. Will you state what you find with reference to it? t 
539 A. I did not find anything. It is not credited to me. L 
8 Q. Had you another account with respect to which tha ’ 
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entry on the check, “credit bank account,” would have any signifi- 
cance or reference? 

A. Not that I know of. 

Mr. Whittemore asks to look at the books of the bank and the 
book is shown to him. 


The only credit to Mr. Powers on that book in March, 1860, is on 
March 31 and is $50. In April, 1860, the only credit is April 30, 
$00. 


Mr. Whittemore asks Mr. Powers if he has any other account on 
the books of the bank, and he says, No. 


9 Q. Have you any other account where the avails of that check 
could appear a credit? 

A. I have looked through every account where I thought there 
was a possibility and could find nothing. 

10 —. Have you examined Mr. Craig’s private books for this pay- 
ment of $814.05 ? 

[ have, and I find nothing of it. 

11 Q. This name of the payee, D. W. Powers, in Exhibit C is your 
handwriting, is 1t not? 

A. I think it is, but I wouldn’t swear positively. 

12 Q. What entries are made when you receive tine paper for 
ase at your bank and send it off? 

A. If it is fora short time, we make no entries, except on the letter 
book, and send it off. 

13 Q. What entries are made when it is collected and returned ? 

A. There might not be any. It would be credited to the party 

for whom it was collected and go into the cash. 
o40 14 Q. Can you produce your letter book for 1860? 
A. No, sir; it was sent to the paper-mill almost 15 years 
ago. 

ry Q. Can you state when Mr. O. M. Benedict died—about when ? 

A. | don’t remember. 

16 —. You say the first time you explained particularly as to this 
matter of the: assiguiment and reassignment of the judgment between 
you and Benedict was in suit of Whittemore ag’st Scrantom, in 
1880 ? 

A. Yes. sir. 

17 Q. Mr. Benedict was then long since deceased, was he not? 

A. He was. 

18 Q. Did you, upon that examination, state that the draft which 
Benedict drew as the consideration of that assignment =p judgment 
was drawn by Benedict or Benedict & Martindale upon N. P. Stewart, 
or that Stewart gave his draft ou one or the other of them ? 

A. I said I thought it was one or the other. 

18} Q. Did you, in that examination, say, “My mind has been 
—o since?” 

A. I don’t remember. 

18} Q. I asked you then this question: “Have you found any 
dete or uny memorandum of any such draft?” and you answered, 
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“T found in our bills receivable a note or draft, N. P. Stewart, and 
endorsed Benedict & Martindale, and carried along i in our books for 
a term of years for that amount, $1,500, and I have no doubt it is 
the same thing I have looked for. The original draft—of course, I. 

couldn’t find that.” Did you so testify on that occasion ? 
O41 A. I presume I did. (Being shown minutes.) I presume 

that is correct. 

9 Q. Will you produce now the records of which you spoke at 

Ae time? 

A. I will if I can find them. 

20 Q. I then asked yon, “ Did you find that draft renewed upon 
your books after 1860?” You answered, “ Yes, sir; and I find it 

‘arried along through 1861, and the clerks are now looking to see 
where it got ‘to—1 862, probably. 

I asked, “ Did you find when it sitisaiabely ?” You answered,“ I 
think so.” [asked you, “ When wasit?” You answered, “ I cannot 
give you the dates now.” I asked, “ It originated prior to this date, 
1860, did it not?” and you answered, “I think not, but I don’t 
know.” I asked, “ You would not say it did not?” and you an- 
swered, “ No, sir; nor that it did.” 

Did you so testify as I have here indicated? 

A. I presume so. 

21 Q. Whatever draft you had which was sent to Michigan for 
collection was sent to the insurance bank, was it not ? 

A. I don’t know. It might have gone through Ives & Son or 
thro’ New York. 

22 Q. I show you a letter purporting to be from your bank. 

It is conceded that the letter produced is from Mr. Powers’ bank. 
The following is a copy: 

“ Rocnester, N. Y., Feb’y 17, 1860. 
“HH. K. Sanger, Esq., cashier, Detroit. 

. Dra Sir: I enclose for collection and remittance, N. P. Stew- 

art, $2,339 1.85. 


“ Resp’y, &ce., D. W. POWERS, 
_“ Per SMITH.” 
542 It is admitted that this letter is produced froin the records 


of Mr. Sanger’s bank in Detroit. 


Redirect examination: 


1 Q. State whether all moneys paid to you individually through 
your banking house in 1860, March or April, appear on the account 
produced by you. 

A. Every thing that went to my credit is there entered. 

2Q. What credit do you find to Mr. Craig’s account on or about 
March 7, 1860? 

A. M’ch 5, $505.05; M’ch 7, 1,044.49. No other credit till 
M’ch 22. Then there is one of $404.00. 


3Q. I show you Exhibit ©. If that check had been paid into 
the bank to your credit would it appear on your account ? 


acai all 
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A. It certainly would. 
4Q. Ishow Exhibit B. If that check had been paid into the 
bank to Mr. Craig’s credit would it appear on his account? 

It would. If Mr. Craig deposited that check and money with 
it it would all be entered in one item. If it were paid in by some 
other person it would appear by itself as asingle item. 

5 Q. De you find a credit on Mr. Benedict’s account of the 
$2,339.85 mentioned in your letter to Mr. Sanger of Feb’y 17, 1860? 
A. I do, on M’ch 5, 1860. 


Cross-examination of Mr. Powers resumed by Mr. Wuarrrr- 
MORE: 


543 1 Q. Will you now produce the records of which you spoke 


in your answers to the questions 18, 183, 19, and 20? 

A. I find “note N. P. Stewart, payable New York; sent Ameri- 
can Exchange Bank June 29, $1,346.25; protest sent Ives July 15; 
fell due July 14th.” ; 

This is all I find in reference to this matter. I also find: “ Aug. 
15 15: 29, draft, O. M. Benedict on Stewart, $1,363.36 ; protested.” 

2. Q. Have you any doubt the last-named draft was drawn by Mr. 
Benedict for the purpose of paying the one first previously above 
mentioned ? 

A. J] couldn’t say whether it was or not. 

2} Q. Have you ‘found any other draft of Benedict in renewal of 
that endorsed by Orville C larke than that protested Aug. 15, 1859 ? 

A. I don’t think I have. 

3 Q. What do you say, now, as to that latter draft being the one 
to which you referred, in giving the testimony in the Ten Eyck case, 
as being the paper given in extension of the original Stewart debt 
and which you then said you had on hand? 

A. I don't think that was the one at all. 

4 Q. What paper did you refer to when you testified before Lan- 
sing, in 18890, to hi iving memoranda of extensions of that paper run- 
ar through some year or more? 

‘The paper he gave me when he assigned the judgment to me. 

5 5 Q You then spoke of paper of whieh you had then found, 
memoranda. Why can you not produce the paper or the memo- 
randa of which you then spoke? 

A. I have no recollection of speaking of any memorandum. 

544 6 Q. You say,“ I found in our bills receivable a note or 

draft by N. P. Stewart and endorsed by Benedict and Mar- 

tindale, and carried along in our books for a term of years for that 

amount, $1,500.” Now, I ask you why you cannot produce the books 
you then found carrying it along, as you then stated ? 

A. I don’t find any such thing and can’t produce it. 


Re-examination by Mr. CoGsweLt: 
1 Q. If Mr. Benedict’s draft was carried in cash items, would it 
appear in bills receivable ? 


A. No, sir; only paper regularly discounted would go on that 
book. 
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2 Q. Had O. M. Benedict, in 1860 or 1861, any special account on 
your books” 
A. He had not. 
D. W. POWERS. 
(Copy.) 
Read over to and subscribed by the witness before me April 7, 
1884. 
[SEAL. | R. B. WICKES, 
Notary Public. 


Mr. JoserH P. WuitreMore, being sworn in behalf of the plain- 
tiff. testified as follows: 

The checks shown to Mr. Powers, made oy Mr. Benedict M’eh 7, 
1860, marked “ Exhibits B and C,” were produced by Mr. QO. M. 
senedict, the son and executor of the deceased Mr. Benedict, from 
among the papers of his father, in March, 1881, at the same time 
when I received the papers mentioned in my former deposition, to- 

gether with his bank pass book, marked “ Exhibit A,” all of 
545 which I have produced here in exactly the same condition 
in which they were found by him and delivered to me. 

I present ~ Exhibit 9” of mv deposition of Septein ber 19, 18385, 
before Brandigee, special examiner, and I introduce from that ex- 
hibit two entries, under the date of M’reh 7, 1860, in the handwrit- 
ing of Mr. O. M. Benedict on the right-hand leaf of the book, in 
these words: 

“John Craig, for N. P. Stewart, $814.05. 

Sp. deposit at Powers for future, &c., 1,526.” 

I will say, with reference to these entries upon this book, that 
the habit of Mr. Benedict in keeping this diary appears to have 
been, almost without exception, to enter moneys paid out upon the 
right-hand page and moneys rec'd upon the left-hand page of the 
diary. 

[ introduce as an exhibit a paper in the handwriting of Mr. 
Benedict, which I could not find at the time of giving my former 
deposition, but which I have since found, being an estimate of the 
values of Stewart’s property in Rochester, which I received from 
Mr. Elisha C. Litchfield, now deceased, as early as 1865 or 1866. 
It was then endorsed in Mr. Litchfield’s handwriting as of date of 
Aug. 24, 1860, as appears on the exhibit. I know Mr. Litchfield’s 
and Mr. Benedict’s handwriting. ‘The endorsement is in Mr. Litch- 
field’s and the estimate is in the hand of Mr. Benedict. 

Ree’d and marked “ Exhibit D.” 

I also introduce a valuation of Congress Hall and other property 
in the handwriting of Mr. N. P. Stewart, with which I am well 
acquainted, which was given with the deposition of Mrs. N. P. 
Stewart, which has been stipulated in evidence, which [ promised 
to produce and could not find when I gave my deposition, in Sep- 

tember, 1883. 
546 Ree’d and marked “ Exhibit E.” 
This valuation of Mr. Stewart’s was written before he was 
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struck with paralysis, in Sept., 1861, as he never could write after 
that date. 
All of the foregoing is received subject to the defendant’s objec- 
tion and subject to his right to apply to have the same stricken out. 
J. P. WHITTEMORE. 
(Copy.) 


Read over to and subscribed by witness before me April 7, 1884. 
[SEAL. | R. B. WICKES 
Notary Public. 


The exhibits introduced before ine were retained by the counsel by 
consent. 
R. B. WICKS. 
Notary Pubhlie. 
“Exuisit D.” 
Dehon’s Estimate, ele. 


Congress Oe SSN RG eR REIN NE EEE $25,000 


Encumbrances by Mort. 


1. Ore lg & W albridge to Spr gue. Se LN $6,000 
Se WRTOUIID 00 TID oa cece clit ene wane 5,000 
». Stewart to Walbridge_____- {ae Se AREAS. 7,000 
o_m—mamntn 2RO66 
Be RCO i iad its, oeeniini MPD Pica cis tin & 5.000 
(I think it is worth $7,000.) 
Inewm. by Mort. 
1. Walbridge to savings EET SE ak OE $1.500 
A Oe TO Cr las ese i vitincknicn dvi cciemiacodas 1,490 
o. Stewart to W albridge Laine esi sialitaiig-iutbhicincliak diidaiials 1,400 
4.390 
547 3. Washington St. dwelling-house, value_....-.--- 15,000 
(This estimate includes the whole front.) 
l[ucumbrance by mort...........---... $8,000 
(This we know to am’t to $11,835.) 
4. Cocnwalt Gee Bee GOP E WRENS ddcccccccctsdsienss oe 
yg. errs. 9.000 
(This was sold last spring and bo’t by Ben- 
edict & Martindale, and it w’l require about 
$9,000 to procure title from us.) 
5. A farm of 150 a.in Parma, Monroe Co., value_. ---- ..-- 6,000 
SOE, OP list Gelk nintiin ie dce tanned 3,200 and int. 


Craig’s mort. in Dehon case covers the 
Farley farm of 77 acr’s; Congress Hail—a 
farm in Erie Co. 
(Endorsed :) Statement O. M. Benedict. List of incumbrances on 
N. P. Stewart’s Rochester property, Aug. 25, 1860. 
41—147 


di al SS SLES ES ee es ES 
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“Exuirpit E.” 


Valuation of Congre SS Hall and other Property. 


oO fee 

ee En a 

Dwelling-house and property attached -...-..-- aoe anne 20,000 
(Called Freeman Clarke property.) 

pert Gf Perey fara, 77 Gores, Ga0U wnnncccundstnceuad 15,000 

Cornwall farm, 120 acres, $100 .-----. Oe ce perecownce 12,000 

Farma farm, lOG ic, O20 ---<-- <-.-0e-- sletiela qisinta aes: = a ae 


100? 


$103,729 20 


548 Testimony of D. LV. Pow: rs in Whittemore DS, Scrantom. Stipu- 
lated to be Received in this Case the same as if Regularly Proved 
Therein to Have Been SO (sven. 


You have spoken in your previous testimony in this action of the 
draft which you say was drawn by Mr. Stewart and endorsed by 
Mr. Benedict ”? 

Yes, sir. 

Upon which Mr. Benedict raised the money which he paid to you 
for the assignment to him of that judgment? 

[ think it was a draft. 

Was there such a draft drawn and upon what time? 

I don’t remember the time. 

Was it drawn by Mr. Benedict or Benedict & Martindale ? 

That I couldn’t say ; it might have been drawn by Mr. Benedict 
or endorsed by Benedict and Martindale, or it might have been by 
both and might have been by one; I don’t remember now. | 

Did you cash the draft for him to buy the judgment of you? 

I think he gave a draft and took an assignment of the judgment. 
My recollection now is he gave a draft on Mr. Stewart, or Stewart 
vave bis draft, one or the other. It seeins to me Stewart sent down 
his draft. It was either Benedict’s draft or Stewart’s to take the as- 
signment of this judgment. 

That is a matter exclusively of recollection ? 
549 My mind has been freshened since by looking it up. 

Have you found any data or memorandum of any such 
draft ? 

I found in our bills receivable a note or draft by N. P. Stewart, 
and endorsed by Benedict & Martindale, and carried along in our 
books for a term of years for that amount—$1,500—and I have no 


doubt it is the same thing I have looked for. The original draft, of 


course, I couldn’t find that. 
Will you produce your records ? 


The defendants’ counsel says Mr. Powers will not produce them 
here. They will be produced on the trial. 


() 


C 
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When was that indebtedness which you say you found on your 
books originally contracted ? 

I don’t remember now without going back to look, and don’t 
know as I could say now. 

Did you find that draft renewed on your books after 1860? 

Yes, sir; and find it carried along through 1861, and the clerks 
are now looking to see where it got to—’62, probably. 

Did you find where it originated ? 

I think so. | 

When was it? 

| couldn’t give the dates now. 

[t originated prior to this date, April 10, 1860, did it not? 

No, sir; I think not; but I don’t know. 

You would not say it did not? 

No, sir: nor that it did. 
O00 Is not the paper which you now refer to that of which you 
spoke in the Ten Eyck suit and referred to as the paper which 
was given to take up the paper on which the judgment had been 
recovered ? 

What is the date of that original paper? 

You were asked on that trial, “ Was Benedict endorser on the 
paper on which your judgment was recovered ?” and you answered, 
“ Not on that paper, but paper given to take this up, which I still 
retain.” Is that the paper to which you now refer? 

| presume it has connection with that. 

You were asked,“ Was Mr. Benedict endorser of a good many 
notes that you discounted for Stewart,” and your answer was, “ Not 
that I know of, except the renewal of this one.” 

I guess that is correct | 

You were asked how many times it was renewed, and you an- 
swered, I don’t remember now; first it was a draft on New York, 
and then something else. Was that correct” 

Whether the draft was on New York or Detroit, I don’t remem- 
Ler now; my impression is it was a draft drawn by Stewart some- 
where, and came back protested. 

Now, sir, the draft upon which this judgment which you obtained 
was recovered | understand appears by the judgment-rol] Was Il- 
stead of a draft, a note of Nelson P. Stewart, dated about the Ist of 
January, 1859, payable to the order of Orville Clark on the first 
day of July of same year? 

That was the original indebtedness. 

Was that the original indebtedness ? 

That I don’t remember, of course. 
D0] Was that draft upon which that original jadgment was re- 
covered renewed in any shape? 

You said just now it was a note. Of course, I couldn't tell. It 
might have been renewed three or four times for what I know. 

When did you commence the suit upon that? 

I don’t remember. 

Was your suit commenced by attaehment ° 

That [ don’t remember. 


it 


- pk eile 
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See if that lis pendens refreshes your recollection on that subject 
(showing paper) ? 

I have no knowledge, except what is on the paper. 

Do you know whether Benedict and Martindale were endorsers 
on that paper ? 

I don’t know. 

Did Mr. Benedict get the paper discounted at your bank for Mr. 
Stewart ? 

That I couldn’t say. 

Will your books show whether that is the paper upon which that 
judgment was recovered ? 

I don’t know that they would. 

You say that this matter was in the cash at the time that the 
judgment was assigned by you to Benedict. Will your books show 
how the demand upon which the judgment was recovered got into 
the cash and when it got out again, if at all? 

No; they wouldn’t show. 

They would not show when the demand got out of the bills re- 
ceivable into the cash ? 

Bills receivable would show, not cash. 

When anything you got into the cash out of the bills receivable 

it shows ? 
552 No, sir; the cash is increased so much, but it wouldn’t 
show. 

Bills receivable would show when the thing was finally paid ? 

If it was in bills receivable; it might not have been. 

It couldn’t get into cash without being in bills receivable? 

Yes, sir: if it was a draft drawn. 

If it was a six-months’ draft. 

It would be very apt to be in bills receivable, but any short draft 
would be in cash. 

Have you any memorandum of any such draft being drawn on 
the 10th of April? 

That I don’t know. 

Have not found any? 

No, sir; haven’t found the draft. 

Have you found any memorandum of any such draft? 

No, sir; | haven’t found any drafts. 

Have you found a memorandum of any such draft? 

I have only found a memorandum where this thing was carried 
along. ‘ 


D. W. POWERS. 


8 ee Mii 
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5d3 “ Exaisit 54 


Supreme Court, County of Monroe. 


JOHN CRAIG ) 
age ps ' 
, ) ~~ , Summons for Money. 
NELSON P. Stewart, GEORGE K. JOMNSON, | : 
& Kxvisua C. LIrcHriecp. J 


To each of the above-named defendants: 

You are hereby summoned to answer the complaint of John Craig, 
plaintiff, a copy of which is hereto annexed, and to serve a copy of 
your answer on the subscriber, at his office, in Rochester, within 
twenty days after the service of this summons, exclusive of the day 
of service, or the plaintiff will take judgment against you for five 
thousand dollars, with interest thereon from 17th December, 1860, 
besides costs. 

OSCAR CRAIG, 
Plaintiff's Attorney, Rochester, N. Y. 


554 Supreme Court, Monroe County. 
JOHN CRAIG , 
ag't 
Netson P. Stewart, GreorGce K. Jonnson, and Ervisua C. Litcn- | 
FIELD. 


The plaintiff complains of the defendants herein and states that 
on or about the first day of June, one thousand eight hundred and 
sixty, the said defendants executed, under their hands and seals, 
and delivered to the plaintiff their joint and several bond in the 
penal sum of five thousand dollars, of which bond the following is 
a copy: 

Know all men by these presents that we, Nelson P. Stewart, of 
Detroit, Michigan ; George kK. Johnson, of Grand Rapids, Michigan, 
and Elisha C. Litehfield, of Cazenovia, Madison county, New York, 
are held and firmly bound to John Craig, of Rochester, New York, 
in the penal sum of five thousand dollars; for which sum, well and 
truly to be paid to the said John Craig, his executors, administra- 
tors, or assigns, we bind ourselves, jointly and severally, and our 
respective heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals and dated at Detroit on the first day of June, 
A. D. one thousand eight hundred and sixty. 

The condition of this ebligation is as follows: 

Whereas Theodore Dehon, of New York, did heretofore re- 

cover against said Nelson P. Stewart a judgment in_ the 
555 supreme court of the State of New York for the first judicial 
circuit for the sum of ten thousand dollars and upwards, as 
by reference to the record whereof will more fully appear, that being 
the only judgment in said court of said Dehon against said Stewart ; 
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And whereas said Stewart did appeal from said judgment to the 
general term of said supreme court, which appeal is still pending 
and undecided, and did give an undertaking on said appeal to stay 
execution on said judgment ; 

And whereas the above-named John Craig did, on said Stewart's 
request, become security on said undertaking, together with Joseph 

‘arley ; 

And whereas, for the indemnification of said Jolin Craig, said 
Stewart did heretofore mortgage to said John Craig certain real 
estate situated in Erie county & in Monroe county, New York ; 

And whereas on a portion of the said premises so mortgaged to 
said Craig by said Stewart the Madison County Bank of New York 
or the trustees thereof have caused a levy to be made by virtue of an 
execution issued upon a judgment against said Stewart in favor of 
said bank or said trustees in the supreme court of New York for the 
sum of two theusand five hundred dollars and interest and costs : 

Now, if said Stewart and said Johnson and said Litchfield or 
either of them shall, before the sale, by virtue of any process issued 
upon or through said judgment of said Madison County Bank or its 
trustees, of any portion of the premises so mortgaged by said Stewart 

to said Craig, discharge said premises from such process and 

556 from the lien of said judgment and render and keep said 

property so mortgaged free therefrom, & shall in all re- 

spects fully & entirely free and relieve said property so mortgaged 

to said Craig from the lien of said judgment & fully preserve and 

keep unimpaired the security of said mortgage to said Craig from 

and against the lien and operation of said judgment, so that his 

security shall not be thereby lessened or impaired, then this obliga- 
tion to be void; otherwise to remain in full force and effect. 

NELSON P. STEWART. 'L. 8. ] 

GEORGE K. JOHNSON. ta 

ELISHA C. LITCHFIELD. [t.s.] 

Signed & sealed in presence of 

FREDERICK 8S. STEWART. 


That the defendants have failed to comply with the condition of 
said bond by omitting to discharge the said premises in Monroe 
county from the said execution and the lien and operation of said 
judgment upon which it was issued, and by suffering the said prem- 
ises to be sold under the said process; that the said premises were, 
on the 17th day of December, 1860, under and by virtue of said 
process, duly sold at public auction by the then sheriff of Monroe 
county; that the 17th day of March, 1862, was the last day pre- 
scribed by the statute in such cases made and provided on which 
the premises so sold could be redeemed, being fifteen months from 
the day of said sale, and the said obligors have wholly failed to re- 
deem or cause the same to be redeemed, whereby the security of 

said mortgage to plaintiff has not only been greatly impaired, 


os 


507 ~—but, so far as the said premises are concerned, wholly lost; 
that the judgment on which said execution was issued was 
prior to said mortgage; that since the execution of said bond the 


— 


: 


~ 


*. 
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said appeal mentioned therein has _been decided against the said 
Stewart and the said judgment against him in favor of Theodore 
Dehon in all respects affirmed and judgment of affirmance entered 
accordingly; and the liability of the plaintiff has thereby become 
fixed, from which he has not been relieved & for which he has not 
adequate security. 

The plaintiff further states that there is now due and unpaid on 
sald bond, by the terms thereof, from the said defendants to him 
the sum of five thousand dollars, with interest from the 17th day of 
December, 1860. 

Wherefore the plaintiff demands judgment against the defend- 
ants for the said sum of five thousand dollars, with interest thereon 
from 17th December, 1860, besides the costs of this action. 


OSCAR CRAIG, Pl'ff’s Att'y. 


Monrork County, 
City of Rochest rs 


SS. 


John Craig, being duly sworn, says he ts the plaintiff in this ac- 
tion; that the foregoing complaint is true of his own knowledge, 
except as to the matter therein stated on information «& belief, 
and as to those matters he believes it to be true. 


JOHN CRAIG. 


Sworn before me this 12th day of April, 1862. 
J. H. TONE, 
Com’r of Deeds. 


D205 COUNTY OF MADISON, $$ : 

[ certify that on the 5th day of May, 1862, I served the written 
summons and complaint upon one of the within-named defendants, 
viz., Elisha C. Litchfield, in Cazenovia, in said county, by deliver- 
ing to him and leaving with him true copy thereof personally. 
WM. F. BONNEY, Sheriff. 

B. M. BORDEN, Dep. Sheriff. 


Kees, $3.00. 


(Indorsed:) Supreme court. Jolin Craig ag’t Nelson P. Stewart, 


George K. Johuson, and Elisha C. Litchfield. Summons & com- 
plaint. Oscar Craig, pl’ff’s att’'y, Rochester, N. Y. (Orig.) 


559 Supreme Court, County of Monroe. 
JoHN CRAIG 
ag st 
Enisha ©. Lirenrretp, Impleaded with > Amended Answer. 


Nerson P. Srewart and Georae Kk. 
JOHNSON. 
The defendant, Elisha C. Litchfield, makes this answer to the 


complaint herein as follows: ; 
As to each and every allegation of the complaint, except the alle- 
gation in respect to the execution or signing of a bond of the gen- 
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eral character & description of the bond in the complaint supposed, 
this defendant denies any knowledge or information thereof sufh- 
cient to form a belief, and he therefore controverts the same seyver- 
ally, and he states that the bond so signed by him was executed at 
Detroit, in the State of Michigan, & was delivered by him to the 
said Stewart & not to the plaintiff, and that he never received any 
condition whatever for the signing thereof by him, and the same 
was so signed by him solely for the accommodation of said Stewart. 

This defendant, upon information & belief, states that an appeal 
has been taken by & on behalf of said Stewart, at the instance & by 
the procurement of the plaintiff in this action, from the judgment 
entered on the direction of the general term in the complaint re- 
ferred to, & that security for the payment of such judgment has 

been given thereon,and the plaintiff’s proceedings upon said 
560 judgment has been stayed, € that said appeal is pending un- 
determined, and that the plaintiff in this action has not paid 

said judgment nor any part thereof, & that by reason of said appeal 
& security & the pendency thereof he has not become liable to pay 
the same or any part thereof; and this defendant in like manner 
states that the property of said Stewart which the plaintiff herein 
holds under said mortgage to him as an indemnity against the 
liability he assumed as surety for said Stewart on the appeal from 
the said judgment against said Stewart, exclusive of the property 
alleged in the complaint to have been sold under said execution in 
favor of the said Madison County Bank, is of very great value and 
is an ample indemnity to tlie plaintiff against such liability. 

This defendant takes objection to the complaint, for that it does 
not state facts sufficient to constitute a cause of action. 

Whereupon this defendant demands judgment herein, together 
with the costs of his defense. 

TRACY, WAIT & OLMSTEAD, 
Defendant’s Attorneys, 3 Wm. St., New York. 


Ciry & County or New York, ss 


Elisha C. Litchfield, being sworn, says that he is the defendant 

making the foregoing answer, and that the said answer is true to 

the knowledge of deponent except as to those matters stated 

561 therein on information & belief, and as to those matters he 
believes it to be true. 


ELISHA C. LITCHFIELD. 


Sworn to before me this 26th day of May, 1862. 
C, MURDOCK, 
Notary Public, New York City. 


‘ 
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Supreme Court. 


Ry JOHN CRAIG 
| ag’ st ‘ 
- , Amendment. 
a; Evisna ©. Lircurrecp, Impleaded with Netrson P. 
STEWART and GEORGE K. JOHNSON. 


The defendant, Elisha C. Littlefield, having moved the court for 
leave to amend the foregoing answer by adding thereto the follow- 
ing matters, and such leave having been granted by the order of 
the court made February 6, 1863, said defendant, amending accord- 
ingly, further answers as follows: The defendant, on information 
and belief, states that the plaintiff, on the 17th March, 1862, before 
the expiration of fifteen months next following the sheriff’s sale 
inentioned in the complaint by & in the name of some other person, 

ib to the defendant unknown, as a judgment creditor of said Stewart, 

fe. having a judgment junior to that of said bank, paid the amount of 

; % said bank’s judgment, interest, and costs & redeemed the prem- 

, ises from the sheriff’s sale to such person for the use of the 
062 plaintiff; that the said junior judgment before and at the 

time of such redemption. had been and was paid, satisfied, or 

discharged, & there was no valid lien, & such redemption was 
colorable and fraudulent on the part of the plaintiff as against this 
defendant, and that by means thereof the plaintiff acquired & took 

for his own use & in the name of some person, to the defendant 

i unknown, as freeholder the said premises (without other payment 

than above stated), & that the premises the title & use of which the 

\ plaintiff so acquired then were and still are of great value, ex- 
.ceeding in value the sum so paid by the plaintiff by $3,000 & 

upwards. 


—_. 


TRACY, WAIT & OLMSTEAD, 
Def’'t's Attys, 18 Wm. St., N. Y. 


Ciry & County or New YorK, 88: 


Elisha C. Litehfield, being duly sworn, says that he is the defend- 
ant making the foregoing amended answer, and that the said an- 
swer is true tothe knowledge of deponent except as to those matters 
stated therein on information and belief, & as to those matters he 
believes it to be true. 


ELISHA C. LITCHFIELD. 


Sworn to before me this 26th day of February, 1868. 
C. MURDOCK, 
Notary Public, New York City. 


(Indorsed:) Supreme court. John Craig ag’st Elisha C. Litch- 
field. Copy amended answer of def’t Litchfield. Tracy, Wait & 
Olmstead, att’ys for deft Litchfield, 18 Wm. St. N. Y. To Oscar 
Craig, pl’ff’s att’y. 


42—147 
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563 Supreme Court. 
JOHN CRAIG ) 
‘ de ; a | Reply. 
Evisna C. Lircurrecp, Impleaded with Netson P. Srew- | 
ART & GEORGE K. JOHNSON. | 


The plaintiff, for his reply to the amendment to the answer and 
to the amended answer, denies each and every allegation contained 
in said amendment except the allegation that the value of the prem- 
ises redeemed from the sheriff’s sale mentioned in the complaint 
and answer exceeded and still exceeds the sutn paid for such re- 
demption by $3,000 and upwards, which allegation the plaintifl 
admits, but denies that said premises were ever redeemed by him 
or for him or for his use, or that he ever acquired the title or use 
of said premises by any redemption. 

OSCAR CRAIG, 
Plaintiff’s Att'y. 


County oF MONROE, | 
City of Rochester, | 


aa 


John Craig, being duly sworn, says that he is the plaintiff in the 
above-entitled action; that the foregoing reply is true to his 
564 own knowledge, except as to the matters therein stated on 
information and belief, and as to those matters he believes it 
to be true. 
JOHN CRAIG. 


Subscribed & sworn to before me this 4th day of March, A. D. 
1863. 
Com’r of Deeds. 


1865, 20 M’ch.—Mailed copy addressed “ Tracy, Wait & Olmstead, 
attorneys, &c., 18 Wm. St., New York, post prepaid. 
OSCAR CRAIG. 


(Indorsed :) Supreme court. John Craig ag’t Elisha C. Litchfield, 
impleaded. Reply. Oscar Craig, pl’ff’s att’y, Rochester, N. Y. 


Exuisit D. 


At a circuit court and special term of the supreme court, held at 
the court-house in Rochester, in and for the county of Monroe, on 
the 16th day of October, 1863. 

Present: Hon. T. A. Jolinson, justice. 


JOHN CRAIG 

against 

Evisna C. Litcnrietp, Impleaded with Grorce K. Joun- 
son & Another. 


On reading and filing the stipulation of the attorneys for the 


GEORGE K. JOHNSON VS. DANIEL W. POWERS ET AL. &c. 331 


plaintiff and defendant Litehfield, it is ordered that this ae- 
60 tion be, and the same hereby is, referred to Hon. Addison 
Gardiner to hear, try, and determine the issues therein. 
(Copy.) 
R. D. JONES. 


| Int. rev. stamp of dep clerk, de. | 


(Indorsed:) Supreme court. John Craig ag’st Elisha C. Litchfield 
impl’d. Order of reference. Oscar Craig, pl'ff’s att’y. 


Sup. Court. 


JOHN CRAIG 

ag't 

EuisHa C, Lircurieirp, Impl'd with Nertson P. Srewarr « { 
GEORGE K. JOHNSON. 


a 


The undersigned, to whom the above cause was referred by order 
of the supreme court, reports— 

That prior LO the 22d of November, L859, One Theodore Dehon 
recovered judgment upon the report of a referee in the supreme 
court against Nelson P. Stewart for the sum of $10,184.83; that on 
the day last aforesaid the said Stewart appealed to the ceneral term 
of said court from the said judgment; that upon such appeal an 
undertaking was duly execute] by the said Stewart & by the said 
plaintiff and one Joseph Farley, as the sureties of said Stewart, 
whereby, after reciting the above facts, the Salad Stewart, the plain- 
tifl, & Farley undertook to pay all costs & damages which might be 

collected against the said appellant on said appeal not ex- 
566 ceeding two hundred & fifty dollars, and that if said jadg- 

ment appealed from or any part thereof should be affirmed 
the appellant should pay the amount directed to be paid by said 
judgment or such part thereof as to which said judgment should be 
affirmed; that subsequently such proceedings were had upon said 
appeal that on the 21st Nov’r, 1861, the said judgment was duly 
affirmed by the general term, with costs,and the said Dehon having 
died, by his will appointed Maria L. Dehon his executrix, it was 
then & there adjudged & ordered, on the petition of the said execu- 
trix, & that the said Maria L. should recover of the said Nelson P. 
Stewart, the appellant, the amount of said judgment, with interest 
from the 24th day of October, 1859, & one hundred & twelve dol- 
lars & four cents, costs of said appeal, which said jadgment was 
duly filed & docketed on the 26 day of February, LS62, & the judg- 
ment-roll may be referred to as part of this report for greater cer- 
tainty. It wasfurther proved that on orabout the 25d day of April, 
1860, the said Nelson P. Stewart, with his wife, duly executed a 
mortgage to the said plaintiff in order to indemnify & save harm- 
less said Craig from all damages, costs, & expenses by reason of his 
becoming such surety upon the undertaking above mentioned, as 
aforesaid, & to indemnify said Craig against liability upon said 
undertaking upon real estate in the city of Rochester known as the 
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Congress Hall property & upon about fifty acres of farming lands 
in the town of Irondequoit, both of said parcels being in the county 
of Monroe & both of which are more particularly described in said 
mortgage, which was duly acknowledged & recorded in the clerk’s 
office of said county & which may be referred to as part of 
567 this report for greater certainty. It was further proved that 
on the 12th of March, 1862, the said Stewart duly appealed 
to the court of appeals from the judgment of the general term above 
mentioned, & the said plaintiff & Farley, as the sureties of Stewart, 
executed & acknowledged the usual undertaking to stay proceed- 
ings on said judgment until the determination of said appeal; that 
the sufficiency of said sureties was duly excepted to by the respond- 
ent in said appeal, & on the 8th day of May, 1862, the attorney of 
the respondent, by refutation in writing of that date, extended the 
time for the sureties to justify to the 22d of May, 1862, at 10 a. m.; 
that said sureties, nor did either of them, justify at the time last 
aforesaid or at any other time, nor was said Craig requested to jus- 
tify, & that no further steps have been or were intended to be taken 
by the appellant in the prosecution of said appeal, but on the con- 
trary, under the advice of counsel, he intended to abandon the same, 
although no order dismissing said appeal was ever entered. 

It was also proved that on the first day of June, 1860, the said 
Stewart, one George K. Johnson, & the defendant Litchfield exe- 
cuted & delivered to the plaintiff the bond with the penalty, re- 
citals, & provisions & conditions set forth in the complaint, which 
bond may be referred to by the parties to this suit as a part of this 
report for greater certainty; that the judgment in favor of Burr & 
others, trustees of the Madison County Bank, for $2,675.24, docketed 
on the 26th day of October, 1859, against the said Stewart, was then 


unpaid & a lien upon the premises embraced in the mortgage of 


said Stewart & wife to said plaintiff, as recited in said bond 
568  & mentioned in said complaint; that an execution had been 

issued upon said judgment, as recited in said bond, & was 
then in the hands of the sheriff of Monroe county, & in pursuance 
thereof the said sheriff afterwards, with the knowledge of the de- 
fendant Litchfield, duly sold according to law the said mortgaged 
premises, in parcels, on the 17th day of December, 1860, to one B. 
R. Windell, another to the highest bidder, and that certificates of 
said sale were in due form of law executed by said sheriff & filed in 
the office of the clerk of Monroe county, as required by the statute 
in such case provided; that on the 17th day of March, 1862, Daniel 
W. Powers, a junior judgment creditor by virtue of a judgment in 
his favor, duly redeemed the said mortgaged premises from said 
sale, & on the 2lst day of March, 1862, received from said sheriff 
deeds of the same according to law; that said deeds respectively 
bear date on the 2lst day of March, 1862, & were duly acknowl- 
edged & recorded in the office of the clerk of Monroe county, & may 
be referred to as part of this report should the same be necessary. 
It was also proved that the said Stewart & wife, by deed dated the 
27th of April, 1860, and duly acknowledged & recorded on the first 
of May, 1860, conveyed to one Henry K. Sturges part of the said 
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mortgaged premises or all his right, title, & interest in & to the 
suine. 
It was further proved that on the 17th day of July, 1862, a suit 
was commenced by Maria L. Dehon, executrix as aforesaid, against 
the said plaintiff & the said Joseph Farley upon the under- 
569 taking by them executed with said Stewart, & as lis sureties, 
& first above mentioned, & such proceedings were afterwards 
had that on or about the 7th of August, 1863, a judgment was duly 
rendered against the said sureties for $12,501.24, including interest 
& costs; that the judgment-roll in said cause was duly filed on the 
Suimec day, Or a Copy of the Suimie may be referred to as part of this 
report for greater certainty ; that the amount of said judgment was 
subsequently & rather a short time after the rendition thereof paid 
by the said plaintiff. 
That notice of the commencement of the suit was at the time 
given by the said Craig to said Stewart. 
[ find as a eonclusion from the evidence that the value of the 
mortgage d pore inises so sold & redeemed as aforesaid over and above 
all encumbrances thereon prior to said mortgage, exclusive of the 


judgment por which said premises were sold, exceeded the sum of 


five thousand dollars, the penalty of the bond in suit, & that the 
amount for which the plaintiff was liable on said undertaking, & 
which he has paid, exceeds the sum last mentioned after deducting 
all monies received by the plaintiff from said Stewart or from 
securities furnished by him to the plaintiff on account of or appli- 
cable to said undertaking by way of indemnity or security against 
the same. 

That the red mption of said premises, as above mentioned, was 
not for the benefit of said Stewart or said plaintiff or either of them, 
but for the benefit of said Powers; thatthe said judgment last men- 
tioned was at the time said premises were redeemed in full force & 
hot paid or satisfied. 

| find za conclusions of law— 
O70 Ist. That the defendants, the obligors in the bond in ques- 
tion in this action, were bound to free the mortgaged prem- 
ises from the, lien of the judgment mentioned in the condition or 
pay to the plaintiff a sum equal to the value of said hen & not ex- 
ceeding the penalty of this obligation. 

Second. That the appeal to the court of appeals did not extin- 
guish or suspend the rights of the plaintiff in this respect. 

Third. That under the facts in this ease the plaintiff is entitled 
to judgment for five thousand dollars, with costs. 

Let judgment be entered accordingly. 

A. GARDINER, Referee. 

Dec. 5, 1868. 


Ig cS. Sf 


(Indorsed:) Sup. court. John Craig against Elisha C. Liteh field, 
impl’d with others. Report. Filed Dee. 5, 1863. 
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O71 Supreme Court. 
JOHN CRAIG 
eee } Judgment, De- 
— »  @ember 5th 
EvisHa C. Lircurievp, Impleaded with Netson P. { 1862 Piyy 
‘ J. 


STewaArRTt aud GEORGE K. JOHNSON. 


This action having been referred to Hon. Addison Gardiner to 
hear and determine the same, and his report having been filea 
whereby he finds to be due from the defendant to the plaintiff the 
sum of five thousand dollars, and directs judgment to be entered in 
favor of the plaintiff against the defendant for that sum, with costs, 
now, on motion of Oscar Craig, plaintiff's attorney, it is hereby ad- 
judged that John Craig, the plaintiff, recover of Elisha C Litchfield, 
the defendant, the said sum of five thousand dollars, with $179.69 
costs and disbursements, amounting in the whole to five thousand 
one hundred and seventy-nine dollars and sixty-nine cents. 

J. CUTLER, 
Dep. Clerk. 
O77: STATE OF NEW YORK: 
Monroe County CLerk’s Orrick, Rocnester, N. Y. 

I, Edward A. Frost, clerk of the county of Monroe, of the county 
court of said county, and of the supreme court, both being courts of 
record, having a common seal, do hereby certify that I have com- 
pared the copy of a judgment-roll hereunto annexed with the 
original now on file in this office, and that the same is a transcript 
therefrom and of the whole of said original. 

In testimony whereof T have hereunto set my hand and 
[r.s.] affixed the seal of said county this 7th December, A. D. 
1880. 
[L. s.] E. A. FROST, Clerk. 

(Indorsed:) 3675. Supreme court. John Craig ag’st Elisha C. 

Litchfield, impleaded, &e. Judgment record. 


Judgment debt .-.--- $5,000 00 
I Ti alicia: salma ‘favingntep an 179 69 
Judgment_-.-_-. $5,179 69 


Oscar Craig, pl’ff’s att’y. Filed December 5, 1863, at ll a.m. U. 
S.cireuit court, N. D.of N.Y. Filed Oct.9, 1884. Wm.S. Doolittle, 
clerk. 
573 Exarsit 55. 
Examination of Title of a Parcel of Land in the Town of Irondequoit 

Joseph Farley & Wife 

to l. 
Nelson P. Stewart. { 


Warranty deed, dated March 22, 1855; recorded April 11, 1855, in 
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Liber 124 of Deeds, at page 339; conveys a parcel of land in the town 
of Irondequoit, being part of a tract conveyed by John Greig to 
grantor, bounded N. by the N. line of said tract, E. by the E. line 
of a 3-acre lot conveyed by said Farley to John Logan, 8S. by a con- 
tinuation of the line of the hedge on the 8. side of Buckthorn Ave., 
and W. by the Genesee river; also lots 8, 9,10, 11, & 12 on a map of 
said tract recorded in Lib. 117 of Deeds, page 498, containing together 
122%, acres; also another parcel of about ? of an acre, lying 8. of 
the Ridge road, oounded, beginning at a point in the center of the 
Ridge road N.6° 30’ W. from a large oak tree, thence on a linethrough 
said tree S. 6° 30’ E. 2 ch’s 23 I’ks tothe S. line of said tract; thence 
along said line S. 88° E. 85 l’ks to the E. line of said tract; thence 
along said line N. 31° E. 4 ch’s 40 l’ks to the center of said road ; 
thence along the center of said road S. 68° 15’ W. 3 ch’s & 65 I’ks 
to the place of beginning. 


O74 Joseph Farley WX Wife ) 
t 2 
O >Z 

Nelson P. Stewart. } 


Warranty deed, dated April 28, 1855; recorded July 30, 1855, in 
Liber 127 of Deeds, at page 234; conveys, beginning at a point 
on the top of the high bank of the Genesee river where the N. line 
of the 1,000-acre tract intersects said bank, thence southerly, follow- 
Ing the courses of said bank, 27 ch’s 6 I’ks, to the division line be- 
tween lands of Stewart & Charles T. Cherry; thence westerly in the 
course of said division line to the Genesee river; thence westerly in 
the course of said division — tothe river; thence northerly, descend- 
ing said river to the N. line of the 1,000-acre tract; thence east in 
said line to the place of beginning. 


Joseph Farley & Wife ) 
to >3 
Nelson P. Stewart. } 


Warranty deed, dated May 9, 1854 ; recorded July 17, 1854, in 
Liber 120 of Deeds, at page 17; conveys a parcel of land in Iron- 
dequoit, beginning in the center of the River road on the N. line of 
Joseph Farley’s land 8. 87° 30’ E. along the N. line of said land 31 
ch’s 35 I’ks, thence 8S. 1° 45’ W. parallel with the E. line of said 
larley’s land 8 ch’s 56 I’ks to the center of Buckthorn avenue; 
thence S. 88° 30’ W. along the center of said avenue, being 37} I’ks 
N. from the center of a buckthorn hedge 30 ch’s 53 I’ks to the 

center of said River road ; thence along the center of said road 

575 N.1° 30’ E.8 ch’s 79 I’ks; thence N. 2° W. 4 ch’s 91 I’ks to 
the place of beginning, containing 30 acres of. land. 

Benjamin Harrison ) 


to 
Nelson P. Stewart. j 


L. 


Warranty deed, dated August 17, 1854; recorded August 26, 1854, 
in Liber 120 of Deeds, page 196; conveys Jand in Irondequoit, 


= Dg eS eee ok ee Miss ‘ a 
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bounded, beginning at a point in the center of the Ridge road 9 ch’s 
2 I’ks westerly at right angles from the E. line of the Carthage tract, 
thence N. 1° 45’ E. parallel with the E. line of said tract 8 ch’s 44 
’ks to a stake; thence N. 87° 30’ W. 4 ch’s 441’ks toa stake; thence 
S. 1° 45’ W. parallel with the E. line 8 ch’s 88 I’ks to the center of 
the Ridge road; thence N. 68° 15’ E. along the center of said road 
2 ch’s 52 I’ks toan angle; thence N. 81° E. along the center of said 
road to the place of beginning, containing 4 acres of land. 

Also beginning on the N. line of the Ridge road ata stake distant 
4 ch’s 79 I’ks from Farley’s E. line, thence N. 1° 45’ E. 7 ch’s 23 
I’ks to a stake standing 173 l’ks 8. of a small hickory tree; thence 
N. 87° 30’ W. 4 ch’s 23 I’ks to a stake; thence S. parallel with the 
E. line 7 ch’s 94 — to the N. line of the Ridge road; thence N. 81° 
E. along the N. line of said road to the place of beginning, contain- 
ing 3} acres of land. 


O76 Joseph Farley & Wife ) 


to D. 
Nelson P. Stewart. 


Warranty deed, dated December 20,1856; recorded June 9, 1857, 
in Liber 138 of Deeds, at page 373; conveys lots 6 & 7 in a sub of 
the Farley farm, in the town of Irondequoit, containing 4 acres of 
land. 


Nelson P. Stewart & Wife ) 
to +6. 
John Craig. j 


Mortgage, dated April 23, 1860; recorded April 24, 1860, in Liber 
97 of Mortgages, at page 290; conveys same as Nos. 3, 4, 5 on the 
margin ; also lots 8, 9, 10, 11, 12, described in No. 1 above; recites 
that Theodore Dehon, of the city of New York, recovered a judg’t of 
$10,184.83 ag’t Nelson P. Stewart; that said Stewart has appealed 
to the general term and said Craig has executed an undertaking on 
behalf of said Stewart, & this inortgage is given as indemnity. This 
mortgage also covers other property. 


Supreme Court. 


Wm. M. Burr, Henry Ten Eyck, Benj’n R. Wendell, & Russell 
W. R. Freeman, Survivors of Themselves & Elisha Liteb- | 
field, Dee’d, Trustees, &e., of Madison Co. B’k, 

ag’t 
Nelson P. Stewart. 


s- 
i 


Judg’t docketed October 26, 1859; damages, $2,584.03; costs, 
91.21. M.G. Warner, Jr.,att’y. “Sale R. E. made, all except $1.60. 
Jan. 12, 1861. Ex.” 
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O77 N. Y. Sup. Court. 
‘Theodore Dehon ) 
ag’t - 8. 
Nelson P. Stewart. 


Judg’t docketed Nov. 25, 1859; dam’s, $10,184.83; costs, —. 
Eaton & Davis, att ys. 


Sup. Court. 


John Craig 
aca’ . 
ag { J. 
Nelson P. Stewart & al. } 


> = 


Judg’t for $7,092.89 deficiency ; docketed Dec. 17,1859. O. Craig, 
att’y. 
Daniel W. Powers ) 
ag’'t - 10. 


Nelson P Stewart. | 


Judg’t for $1,395.86 damages, & $85.92 costs; docketed Jan. 26, 
1860. Benedict & Martindale, att’ys. 


Daniel W. Powers ) 
ag’ t >11. 

Nelson P. Stewart. } 

Judg’t for $1,438.25 deficiency ; docketed Jan. 12, 1861. O. Craig, 
att’y. 
Thomas Rathbun & Wm. W. Whitmore ) 
ag’t » 12. 
aa © . 
Nelson P. Stewart. ) 


Judg’t for $96.20 dam’s, & $22.74 costs; docketed Mareh 25,1861. 
Bs 4a Montgomery, att’y. 


dell, & Russell W. R. Freeman, Survivors of Them- 
selves & Elisha Litchfield, Dee’d, 
ag’t 
Nelson P. Stewart. J 


578 William M. Burr, Henry Ten Eyck, Benjamin R. Wen- ) 
i 


Sheriff’s certificate, dated Dec. 17, 1860; recorded Dec. 27, 1860, 
in Liber L of Sheriff’s Certificates of Sale, at page 87; recites an 
execution issued out of the supreme court, dated Oct. 26, 1859, ag’t 
the property, personal or real, which Nelson P. Stewart had October 
96, 1859; that the premises were sold on said sale to Benjamin R. 
Wendell, trustee, for $3,325.00; that they were sold in separate 


pa reels. 
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Nelson P. Stewart, by Sheriff, 
to 14. 
Daniel W. Powers. 


Sheriff’s deed, dated M’ch 21, 1862; acknowledged March 25, 


1862; recorded same day in Liber 168 of Deeds, at page 400; con- 
veys same as Nos. 1, 2,3, 4, & 5 above; recites an execution & saie 
to B. R. Wendall for $3,315.00, & that Daniel W. Powers, a junior 
judgment creditor, redeemed said premises within 15 months, & 
paid the amount of said bid to the sheriff, with interest, and pro- 
duced to & left with him the proper evidence of his right to redeem. 


579 Supreme Court. 


Daniel W. Powers ) 
; ag’t +15. 
Nelson P. Stewart. 


Notice of lis pendens to secure the amount of a promissory note 
made by def’t & owned by pl’ff; recites a warrant of attachment ag’t 
the premises described in Nos. 5, 1, 4, with otber property. 


Kiled Noy. 7, 1859. 


Nelson P. Stewart & Wife, by Referee, ) 
to - 16, 
Daniel W. Powers. } 


Referee’s deed, dated January 31, 1863; recorded same day in 
Liber 174 of Deeds, at page 128; conveys same premises as No. 6 
above: said deed recites a decree & order of sale in a suit wherein 
Jolin Craig was plaintiff & Nelson P. Stewart & wife were de- 
fendants. 


580 STATE OF New YOrK, ae 
County Clerk’s Office, Monroe County, { °°’ 

I hereby certify that I have examined the indexes to the records 
in this office for deeds, mortgages, mortgage books of loan commis- 
sioners of the LU: S: deposit fund, and notice of pendency of action 
from and including the date March 22, 1855, April 28, 1855, May 9, 
1854, August 17, 1854, Dee. 20, 1856, above set forth, to & including 
March 25, 1862, and I find the matters above set forth, and nothing 
more in the name of Nelson P. Stewart, affecting the premises de- 
scribed in number 14 on the margin to and including March 25, 
1862. 

In witness whereof I have hereunto set my hand and official 
[seat] seal, at the city of Rochester, this 28 day of June, A. D. 

1554, at 9 a. m. 
H. D. McCNAUGHTON, Clerk. 


_(Indorsed :) 8675. Monroe county clerk’s office. Abstract of the 
title of Nelson’ P. Stewart. (Ex. 55.) Henry D. McNaughton, 
county clerk. Filed Dec. 21, 1886. W.S. Doolittle, clerk. 
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581 | Stipulation. 


The Cireuit Court of the United States for the Northern District of 
New York. In Chancery. 


GEORGE K. JOUNSON ) 
VS. » 


Danier W. Powers et al. } 


It is hereby stipulated that the depositions of Robert P. Toms, 
Abiram P. McConnell, Henry Sanger, Frederick S. Stewart, and 
Theodore Romeyn, taken ina case pending on the law side of this 
court by Herschel Whittaker, notary public, wherein Joseph P. 
Whittemore is plaintiff and Hamlet D. Scrantom was defendant, and 
the depositions of James Bracket, George Truesdale, Osear Craig, 
and part of the deposition of Daniel W. Powers, taken in the same 
cause as abeve by R. H. Lansing, with the exhibits to said deposi- 
tions respectively, as the said depositions appear transcribed in the 
printed record handed up to the court on the argument of this 

cause, together with the deposition of Mary A. Stewart, here- 
582 tofore taken before David F. Fox, notary public, in a cause 

on the law side of this court, wherein said Whittemore was 
plaintiff and James Terry was defendant, together with the ex- 
hibits to said deposition, as the aforesaid depositions and exhibits 
respectively appear transcribed in-the aforesaid printed record, taay 
each and all be read in evidence from said printed record with the 
same effect as if the said respective depositions had been regularly 
taken in this cause, subject, nevertheless, to objection by the de- 
fendants, who have answered, to the matter of substance, ma- 
teriality, and competency, and subject to the right of the said de- 
fendants to object to the same or any part thereof with the same 
effect as though such objection were taken in due time before the 
examiner, and subject to the same right to motion to suppress the 
same as if the same were so taken under objection for incompetency 
and immateriality in matter of substance. 

It is further stipulated that Exhibits 14, 15, 16 of bill of com- 
plaint in this cause, commencing at fol. 74, p. 41,and ending at fol. 
102, p. 56, of said bill, purporting to be copies of the amended com- 
plaint and answers thereto in an action in the supreme court of the 
State of New York, entitled Elisha ©. Litelfield against John Craig, 
Daniel W. Powers, and George K. Johnson, may be read in evidence 
on the hearing of this cause with the same force and effect as 
though the originals thereof were produced, subject, however, to 
such objection only as could be made to such: originals. 

It is also hereby admitted that the paper marked “ PI'ff’s Ex. A,” 
January 5, 1880, R. H. Lansing, notary public (correct copy 


583. as Exhibit 50, pp. 156 to 176), is a copy made by Judge 
Henry R. Selden from a paper purporting to be the minutes 
of the trial of an action in the supreme court of the State of New 


York, entitled John Craig against Elisha C. Litchfield and others, 
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tried before Hon. A. Gardiner, referee,as taken by Oscar Craig (but 
this admission does not include the entries on the margin of said 
paper and not printed in the record aforesaid). 

[t is also stipulated that Judge Gardiner would have sworn in his 
lifetime that he tried, as referee, the suit aforesaid of Craig v. Litch- 
field and others in November, 1863, and that he took minutes of 
such trial and intended to take and believed he did take the sub- 
stance of the testimony of the witnesses respectively on said trial, 
and that the minutes produced by Whittemore on his examination 
in this cause and marked by the examiner “ Exhibit 51” are the 
minutes kept by Judge Gardiner; and this stipulation is to nave 
the same effect as if the said Gardiner had been examined in this 
cause in his lifetime and had testified herein as above stated. 

It is further stipulated that in the said action of Whittemore v. 
Serantom Gen. Jolin H. Martindale was examined as a witness and 
his testimony taken by a stenographer, and that a copy of such tes- 
timony is correctly given in the printed record in this case handed 
to the court, and that the said Martindale is deceased; and said 
testimony may be read on the hearing of this case, subject to all 
objections as to its competency, this stipulation being intended by 

defendants only to admit the fact that such testimony was 
584 given in the case of Whittemore v. Scrantom. 

It is further stipulated that a certified copy of the judg- 
ment-roll in the case of Craig v. Litchfield, referred to in Whitte- 
more’s deposition at the foot of p. 13 of the printed record, be ad- 
mitted as evidence in this cause and marked Plaintiff’s “ Exhibit 
54,” the same being now on file with the clerk of the court in this 
cause. 

Also that certificate of the clerk of Monroe county, New York, of 
the condition of Stewart’s title as to incumbrances against him on 
the Irondequoit property when mortgaged to Craig be received in 
evidence and read on the hearing and marked as Plaintiff’s “ Ex- 
hibit 55.” 

It is further stipulated that the printed record upon which the 
cause is heard be filed in this cause as the original of such deposi- 
tions and exhibits as are hereinbefore stipulated to be read on hear- 
ing of this cause; also as the original of the several exhibits printed 
therein, numbered respectively 7, 12, 13, 39, 52, and 58— 

It being understood that all the foregoing depositions and ex- 
hibits herein stipulated into this case as above are so stipulated 
subject to objections as to materiality & competency and to motion 
to suppress or strike out of the record for immateriality or incom- 
petency in matter of substance. 


C. M. DENNISON, Sol. for Pl’ff. 
COGSW ELL, BENTLEY & COGSWELL, 
Sol’rs for Def’ts other than Ten Eyck. 


(Indorsed :) Johnson vs. Powers. Filed Mar. 28, 1885. W. S. 
Doolittle, clerk. 


i 
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585 Stipulation. 


United States Circuit Court, Northern District of New York. 


ag st 
DANIEL W. Powers & Oscar CraiG, as Executors, &c., of John 
Craig, Deceased; Daniel W. Powers, Personally, and Helen Maria { 
Powers, as Sole Heiress & Devisee of John Craig, Deceased, Im- 
pleaded with Henry Ten Eyck, Defendants, Respondents. 


GrorGE K. Jounson, Complainant, Appellant, 
| 
t 


It is hereby stipulated that the clerk of the cireuit court of the 
United States for the northern district of New York may return as 
the record on the appeal herein to the supreme court the printed 
abstracts of proof used on the hearing in this court instead of re- 
turning the whole of the documents abstracted, and that those 
abstracts be used in the appellate court with the same effect as 
though the whole thereof had been returned. 

Dated August 16, 1887. 

COGSWELL, BENTLEY & COGSWELL, 
Solicitors jor all Defendants Except Ten Eyck. 
C. M. DENNISON, Compl't’s Solicitor. 


(Indorsed :) 3675. U.S. eireuit court. Geo. K. Johnson, compl’t, 
app'l’t, ag’st Daniel W. Powers et als., defendants, resp’d’ts. Stipula- 
tion. C. M. Dennison, solicitor & of counsel for complainant,app’l’t, 
81 Genesee St., Utica, N. Y. Filed Aug. 19, 1887. W.S. Doolittle, 
clerk. 


DSG6 Decision on Demurrer. 


(ireuit Court of the United States for the Northern District of New 
York. 


(FEORGE kK. Ji )HNSON 
Us. 


Daniet W. Powers and Oscar Craia, Executors, &ec., and Others. 


BLATCHFORD, J. : 

1. The bill is filed on behalf of the plaintiff individually as a 
creditor of Stewart and on behalf of other like creditors, and is not 
brought by him in his capacity of administrator of Stewart. 

2. The debt of the plaintiff was prima facie established against the 
estate by the proceedings in Michigan. All the property of the 
estate everywhere has been reached and applied except that pursued 
in this suit. No judgment in any suit but such a suitas the present 
could reach that. No administrator of Stewart could bring such a 
suit and no administrator could be appointed in New York. Under 
such circumstances the case of Kennedy v. Creswell (101 U.S., 641) 
is a direct authority that this bill will be. In that case the plain- 
tiffs were simple contract creditors of the deceased, and plead a bill 
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against his executor and devisees of his real estate for an account of 
his personal estate and a discovery of his teal estate and the application 
thereof to the payment of his debts. There was a plea that although 

there were sufficient assets the plaintiffs had not enforced their 
587 claim against the executor by proper proceedings at law. The 

court held that a creditor of a deceased person bad a right to 
go into a court of equity for a discovery of assets and the payment 
of his debt and would not be turned back to a court of law to estab- 
lish the validity of his claim, and that the court, being in rightful 
possession of the cause for a discovery and account, would proceed 
to a final decree upon all the merits. The case of Case v. Beaure- 
gard (101 U.S., 688) holds that where a creditor has a trust in his 
favor he may go into equity without exhausting legal processes or 
remedies; that if he avers insolvency, so that a suit at law and the 
recovery of a judgment would not afford relief, that is enough to 
show there is a remedy in equity, and that the same is true where 
fraudulent conveyances are charged and a privilege or lien on the 
property is claimed and there is a prayer that the conveyances be 
declared void and the property be made liable to pay the amount 
due to the plaintiff. 

3. It is objected that Powers has no interest in Congress Hall or 
in Congress Hall barn; that no defendant except Powers has any 
connection with the Irondequoit property ; that Mrs. Powers has no 
concern with the Washington-street property, and that the executors 
of Craig have no concern with any of the property except the rents 
from Congress Hall. The gravamen of the bill is the alleged fraud- 
ulent conspiracy between Stewart, John Craig, and Powers to de- 
fraud the creditors of Stewart. The bill seeks to reach the property 
and its rents and proceeds acquired by John Craig through such 

alleged conspiracy, and also the property acquired by Powers 
588 through the same. Such a bill is not multifarious. 

4. On the allegations in the bill it is not manifest that the 
widow or heirs of Stewart are necessary parties. ‘There is no allu- 
sion in the defendants’ brief to this ground of demurrer. 

5. The allegations of the bill are such that the defence that the 
plaintiff discovered the fraud more than six years before this suit 
was. brought must be raised by plea or answer, so that the issue on 
the discovery may be tried as a question of fact. ~ 

The demurrer to the bill is overruled, with costs, and the defend- 
ants demurring are assigned to answer the bill by the rule day in 
October next. 

Francis Kernan, for the plaintiff; William F. Cogswell, for the 
defendants 


(Indorsed :) 3675. Cireuit court of the United States for the 
northern district of New York. George K. Jolinson vs. Daniel W. 
Powers and Oscar Craig, executors, &e. Decision, August 2d, 1882. 
Filed Aug. 2, 1882. William H. Bright, clerk. 
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589 Decision. 


Cireuit Court of the United States for the Northern District of New 
York. In Equity. 


GEORGE Kk. JOHNSON ) 
vs. 
Oscar Craic and Dante, W. Powers, Executors of the Last Will > 
and Testament of John Craig; Helen Maria Powers, Daniel ny 
Powers, and Henry Ten Eyck. 


BLATCHFORD, J.: 

At the close of the deposition of Joseph P. Whittemore taken in 
this suit September 19th and 2Cth, 1883, is this stipulation: “ Stipu- 
lated by and between the counsel before the taking of the foregoing 
testimony that the same should be taken subject to objections to be 
raised when the same is offered to all and every part thereof as to 
competency and materiality.” 

At the close of the deposition of Joseph P. Whittemore taken in 
this suit April 7th, 1884, is this entry: “All of the foregoing is re- 
ceived subject to the defendants’ objection and subject to his right 
to apply to have the same stricken out.” 

There is a stipulation in this cause that the depositions of 
590 Robert P. Toms, Abiram P. McConnell, Henry P. Sanger,. 
Frederick S. Stewart, and Theodore Romeyn, taken in April 
and June, 1880, in the suit of Whittemore v. Scrantom, and the depo- 
sitions of James Brackett, George Truesdale, and Oscar Craig, taken 
in January and February, 1880, in the same suit, and part of the 
deposition of Daniel W. Powers, taken in the same suit, with the ex- 
hibits to said depositions, respectively, and the deposition of Mary 
A. Stewart, taken in August, 1876, in the suit of Whittemore v. Terry, 
together with the exhibits to said deposition, may be read in evi- 
dence with the same effect as if regularly taken in this suit, subject 
to objection by the defendants tothe matter of substance, materiality, 
and competency, and to their right to object to the same or any part 
thereof with the same effect as though such objection were taken in 
due time before the examiner, and subject tothe same right to move 
to suppress the same as if the same were so taken under objection 
for incompetency and immateriality in matter of substance. 

The saine stipulation provides that Exhibit 14 to the bill herein, 
being the amended complaint in the suit of Litchfield v. Craig, 
Powers, and Johnson, and Exhibit 15 to said bill, being the answer 
of Craig to said amended complaint, and Exhibit 16 to said bill, 
being the answer of Powers to said amended complaint, may be 
read in evidence with the same force and effect as though the orig- 
inals thereof were produced, subject, however, to such objections only 
as could be made to such originals. 

It further provides that Exhibit 50 to the said deposition of 
59] Whittemore of September, 1583, purporting to be minutes of 
a trial November 6th, 1883, before Hon. A. Gardiner, referee, 


Se en ed 
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of the suit of Craig v. Litchfield and others, is a copy of such min- 
utes as taken by Oscar Craig; that Judge Gardiner would have 
sworn in his lifetime that he tried said suit in November, 1863, 
and that he took minutes of such trial and ‘intended to take, and 
believed he did take, the substance of the testimony of the witnesses, 
respectively, on said trial; that Exhibit 51 to the said depositicn of 
Whittemore of September, 1883, is the minutes kept by Judge Gar- 
diner, and that such stipulation is to have the same effect as if said 
Gardiner had been examined in this cause in his lifetime and had 
testified herein as above stated. 

It further provides that in said suit of Whittemore v. Scrantom 
John H. Martindale was examined as a witness and is deceased, and 
that a copy of his testimony may be read, subject to all objections as 
to its competency, the stipulation being intended only to admit the 
fact that such testimony was given in said suit. 

It further provides that a certified copy of the judgment-roll in 
Craig v. Litchfield, referred to in said deposition of Whittemore of 
September, 1883, be admitted as evidence herein, and that the cer- 
tificate of the clerk of Monrve county, New York, of the condition 
of Stewart’s title as to incumbrances against him on the Lrondequoit 
property when mortgaged to Craig be received in evidence. 

The stipulation concludes as follows: “ It being understood 

592 that all the foregoing depositions and exhibits herein stipu- 

lated into this case as above are so stipulated subject to ob- 

jections as to materiality and competency and to motion to suppress 

or strike out of the record for immateriality or incompetency in 
matter of substance.” 

At the hearing of this cause the defendants moved to expunge, 
suppress, or strike out of the testimony given on the part‘of the 
plaintiff as follows: 

(1.) All of the certified papers from the probate court of Wayne 
county, Michigan, except these: the petition of Johnson ; the order 
of March 26th, 1874; the proof of publication of that order; the 
order of April 30th, 1874; the bond and the letters of administra- 
tion, as irrelevant and not constituting any judgment or establish- 
ing any indebtedness. The motion covers the order of May 2d, 
1874, the commission to the commissioners, their oath, their report, 
and the papers annexed to it, the petition of Walker, citation, and 
order of May 8th, 1876. I think the ruling on the demurrer to the 
bill (13 Fed. Rep., 315) covers this motion. All of the papers relate 
to debts against Stewart,and the bill is filed on behalf of all persons 
interested in the administration of the assets of the estate of Stewart. 
The proceedings establish the debts prima facie. This motion is 
denied. 

(2.) Whittemore testifies thus in his first deposition: “ The admin- 
istrator began a suit for some real estate in Michigan under the statute 
there authorizing the administrator to sue for property fraudulently 
transferred by decedent. (Defendants’ counsel object to evidence of 

the statute given in this manner.) This suit was against 
093 Oakley, as assignee of Litchfield,a bankrupt. That suit was 
compromised. (Defendants’ counsel objects to the above as 
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incompetent.) The administrator got about 7 per cent. of the de- 
cedent’s indebtedness; realized enough to pay about that. There 
was nothing else realized by the administrator to pay the indebted- 
ness and there was nothing else to realize from.” ‘The motion is to 
strike all this out. This motion is denied. 

(3.) There is a motion to strike out of Whittemore’s first depo- 
sition all from and ineluding “I am the owner” to and ineluding 
“the time of Stewart’s death” as not admissible. This motion is 
denied. 

(4.) There is a motion to strike out of Whittemore’s first depo- 
sition all from and including “I did not know” to and ineluding 
the first “examiner” as not admissible. ‘This motion is denied. 

(5.) There is a motion to strike out of Whittemore’s first depo- 
sition, as hearsay and immaterial and incompetent, all from and 
including “Q. State that conversation with Mr. Stewart” to and 
including the words “ were in his handwriting,” and also Exhibits 
3 and 4 to said deposition. This motion is granted except as to 
Exhibit 3 and what relates thereto. 

(4.) There is a motion to strike out of Whittemore’s first depo- 
sition, as hearsay and immaterial and incompetent, all from and 
including “I now introduce” te and including “the Ten Eyck 

case’ and the letters constituting Exhibit 11 to said depo- 
o94 sition, and all from and including “ there is an exhibit” to 

and including “cannot find it,” and all from and including 
“ containing that answer ” to and including “Ten Eyck record,” and 
Exhibit 12 to said deposition, and all from and including “ com- 
plainant’s counsel” to and including “ Ex. 20, &c.,” and Exhibits 
15, 16, 17, 18, 19, and 20 to said deposition, and all from and in- 
cluding “I know the value” to and including “ $5.00 an acre,” 
and all from and including “ witness produces” to and including 
“ Ex. 23, &e.,” and Exhibits 21, 22, and 25 to said deposition, and 
all from and including “I will state further” to and including 
“against Scrantom, ” and all from and including “ witness pro- 
duces deed ” to and including “to Ex. 26,” and Exhibits 24, 25, 
and 26 to said deposition, and (with the additional ground of its 
not being the proper way to prove a judgment) all from and inelud- 
ing “witness produces and offers” to and including “ on the hear- 
ing,’ and Exhibit 27 to said deposition, and all from and inciud- 
ing “counsel for the complainant” to and inctuding “ Benedict's 
handwriting,’ and Exhibit 28 of said deposition. This motion is 
granted except as to the part of said deposition from and ineluding 
“containing that answer” to and including “ Ten Eyck record” 
and Exhibit 12 to said deposition. 

(7.) There is a motion to strike out of Whittemore’s first depo- 
sition, as immaterial and incompetent, all from and including “ com- 
plainant’s counsel” to and including “ Ex. 33, &e.,” and Exhibit 33 

to said deposition. ‘This motion Is granted. 
oo (8.) There is a motion to strike out of Whittemore’s first 
deposition, as immaterial and incompetent, all from and in- 
cluding “also quitclaim deed ” to and including “ Ex. 42, &c.,” and 
Exhibit 42 of said deposition. This motion is granted. 
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(9.) There is a motion to strike out of Whittemore’s first deposi- 
tion, as immaterial and irrelevant, all from and including “ the 
paper shown here” to and including “Ten Eyek record” and Ex- 
hibit 46 of said deposition, and all from and including “the paper 
now shown me” to and including “Congress Hall in ejectment” 
and Exhibit No. 47 of said deposition. ‘This motion is granted. 
(10.) There is a motion to strike out of Whittemore’s first depo- 
sition, as incompetent and immaterial, all from and including “ cqgm- 
plainant’s counsel produces” to and including “ Ex. 51, &e.,” and 
Exhibits 49, 50, and 51 to said deposition. These minutes of testi- 
mony are sufficiently proved to allow Mr. Craig’s testimony in them 
to be admitted as affecting those who claim under him and Mr. 
Powers’ testimony in them as affecting himself, but not the testi- 
mony of either to any greater extent. No other testimony found in 
them is admissible. This motion is disposed of accordingly. 
(11.) There is a motion to strike out of Mary A. Stewart’s deposi- 
tion, as immaterial and incompetent and hearsay, all from and in- 
cluding “Q. Do you know” to end of the direct examination and 
all the cross-examination. This motion is granted. 
596 (12.) There is a mution to strike out, as hearsay and im- 

material and incompetent, all of Robert P. Toms’ deposition, 
direct and cross,and Exhibits A, B, and C attached to it. This 
motion is granted. 

(13.) There is a motion to strike out, as immaterial, incompetent, 
and hearsay, all of Abiram P. McConnell’s deposition, direct and 
cross. ‘This motion is granted. 

There is a motion to strike out, as immaterial and incom- 
petent, all of Henry P. Sanger’s deposition, direct and cross. This 
motion is granted. 

(15.) There 1s a motion to strike out, as immaterial, incompetent, 
and hearsay, all of Frederick S. Stewart’s deposition, direct and 
cross, and Exhibit F attached to it. This motion is granted. 

(16.) There is a motion to strike out, as incompetent, immaterial, 
and hearsay, the ae mye of Theodore Romeyn, direct and cross, 
and Exhibits A, B, C, D, E, and F attached to it. This motion is 
err 

There is a motion tostrike out, as having been taken in a 
ah which no person who is a party to this suit was a party and 
as immaterial and incom pete nt, all of John H. Martindale’s de ‘po- 
sition. ‘This motion is granted. 

(18.) There is a motion to strike out of Whittemore’s second dep- 
osition, as hearsay and Iminaterial and incompetent, all from and 
including “I introduce” to the end and Exhibits D and E attached 

to it. This motion is granted. 
597 (19.) There is a motion to strike out, as irrelevant and in- 
competent, the certified copy of the judgment-roll in Craig v. 
Litchfield. This motion is denied. 

Craig held mortgages on the Congress Hall property to the amount 
of $18,000, which were a prior lien to everything. The next lien 
on that property was the judgment of the trustees of the Madison 
County Bank against Stewart for $2,675.24, docketed in Monroe 
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county October 26th,1859. On an execution on that judgment the 
sheriff of Monroe county, on December 17th, 1860, sold the Con- 
gress Hall property to Craig for $5,and gave him the usual cer- 
lificate of sale. Stewart and his grantees of the property lad one 
vear from the sale in which to redeem it. ‘They did not redeem it. 
Within fifteen months from the sale, or by March 17th, 1862, a 


judgment creditor holding a judgment against Stewart which was 


alien on the property junior to the judgment on which the prop- 
erty wis sold could redeem it. The defendant, Daniel \W. Powers, 
held such a judgment, recovered by him against Stewart and docketed 
In Monroe county January 26th, 1860, for $1,481.78. He duly re- 
deemed the property on Mareh 17th, 1862, from the sale to Craig 
and received from the sheriff a deed for it, dated Marelli 2 st, 1562. 
On May Sth, 1864, Daniel W. Powers and his wife, Helen Maria 
Powers, conveyed the property to Craig, and it passed by his will to 
the defendant, the said Helen Maria Powers. 
The main point taken in the case on the part of the plaintiff, so 
far as the Congress Hall property is concerned, is that the 
oUS redemption by Daniel W. Powers was fraudulent and in- 
valid, on the ground that, as matter of fact, the amount due 
on his judgment of January, 1860, had been paid to him April 10th, 
1860, by Oliver M. Benedict, on behalf of Stewart, the judgment 
debtor, and with money furnished by Stewart for the purpose; that 
Powers on thet day had assigned the judgment to Benedict nomi- 
nally for the use and benefit. of Benedict, but really for the benefit 
of Stewart and in fraud of his creditors and to keep the judgment 
upparently in life,and that on the 17th of March, 1862, in pur- 
suance of the same design and prior to the said redemption and 
with a view thereto, Benedict had reassigned the judgment to Powers. 
As to the Congress Hall barn property, Stewart bought it from one 
Walbridge, subject to a mortgage lo the Rochester Savings Bank 
made in December, 1850, and gave Walbridge another iInortgage on 
it. The latter mortgage was assigned to Daniel W.. Powers. He 
foreclosed it, and a decree of foreclosure wus entered March 2d, 
1860, for $1,514.83 debt and $107.38 costs. Afterwards and on Sep- 
tember 6th, 1860, Stewart conveyed the property to ¢ liver M. Bene- 
dict. On September 22d, 1860, the Rochester Savings Bank mort- 
gage was assigned to Powers for a consideration of $1,500 and 
interest from July Ist, 1860, but the Walbridge mortgage not being 
paid there was a sale on the foreclosure decree in January, 1861, and 
Powers became the purchaser of the property, leaving a deficiency 
of $1,488.25. On November 15th, 1861, Powers conveyed the prop- 
erty to Craig. The judgment, before mentioned, of the trus- 
59 tees of the Madison County Baak was a lien on this property, 
but the two mortgages were liens prier to it; and, although 
this property appears tou have been sold on the execution on that 


judgment December 17th, 1860, to Oliver M. Benedict for 35 (he 


then having a deed of it from Stewart), there was no redemption 
from that sale at any time (Powers not redeeming from it March 
17th, 1862). Powers, by his purchase of the Rochester Savings 
Bank mortgage and his purchase on the foreclosure sale, acquired 


Se eee 
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a perfect title to the property, irrespective of any possible questions 
arising as to his judgment of January 26th, 1860, and as to its pay- 
ment and the assignments of it. There is no sufficient evidence to 
impair the validity of the mortgages, or of the foreclosure, or of the 
sale, or of the title of Powers, or of the title of Craig. 

As to the Irondequoit property, it was sold in seven parcels De- 
cember 17th, 1860, by the sheriff on the execution on the judgment 
before mentioned of the trustees of the Madison County Bank to 
Benjamin R. Wendell for $1,615. Daniel W. Powers, on March 
17th, 1862, duly redeemed the property under lis said judgment of 
January 26th, 1860, from that sale, and received from the sheriff a 
deed for it and for property on Washington street, Rochester, dated 
March 21st, 1862. and on April 24th, 1863, Powers and his wife 
conveyed the Irondequuit property to one Reynolds, who was a bona 
fide purchaser, for $4,725. 

As to the Washington-street property, Stewart being the 
600 = owner of it,the judgment of the trustees of the Madison County 
Bank of October 26th, £S59, became then a lien on it. Stewart 
and his wife conveved the property to Oliver M. Benedict October 
18th, 1860. It was sold December 17th, 1860, by the sheriff on the 
execution on said judgment to Benjamin R. Wendell for $1,700. 
Benedict not having redeemed, Daniel W. Powers, on March 17th, 
1862, duly redeemed the property under his said judgment of Janu- 
ary 26th, 1860, from that sale, and received from the sheriff a deed 
for it and for the Irondequoit property, dated March 2lIst, 1862. 
On March 24th, 1862; Powers couveyed the Washington-street prop- 
erty to Oliver M. Benedict and John Craig, and on March 10th, 
1864, they sold and conveyed it to Eaton and Marsh, bona fide pur- 
chasers, for $2,100. 

Whatever decision could be reached as to the bona fides and 
validity of the redemption by Powers, the title to the Congress Hall 
barn property could not be affected thereby, for it was not redeemed, 
and Powers held title by buying on the foreclosure sale on his mort- 
gage, he then owning the Savings Bank mortgage. The redemp- 
tion question therefore could affect only the Congress Hall prop- 
erty, the Irondequoit property, and the Washington-street property. 
Craig became, in November, 1861, the grantee from Powers of the 
title of Powers to the Congress Hall barn property, but there is 
nothing to affect the title in the hands of Craig. 

Craig, being the mortgagee of the Congress Hall property, pur- 

chased that property on the sheriff’s sale on execution. Powers 
601 redeemed from that sale on his judgment of January 26th, 

1860; and if there was anything fraudulent or invalid in 
that redemption the only effect would be that, there having been 
no redemption, Craig’s title as a purchaser on the execution would 
remain irrespective of any title acquired by him from Powers by 
the deed of May 9th, 1864. It was held by the court of appeals of 
New York in Ten Eyck v. Craig (62 N. Y., 406), in regard to this 
very matter, that even though Craig had such notice as to the in- 
validity of the redemption that he acquired no title under such 
deed to him from Powers, his purchase at the execution sale was 
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valid, and his right thereunder and to a deed thereunder from the 
sheriff would remain. This view is correct. 

[ see no competent or satisfactory evidence of any fraud or collu- 
sion between Craig and any one, and that is the main ground for 
striking out much of the testimony which is stricken out. Craig 
had no dealing with any of the property but the Congress Hall 
property and the Congress Hall barn property. 

[un regard to the Irondequoit property aud the Washington-street 
property, both of them purchased by Wendell at the sheriff’s sale, 
even if the redemption by Powers from that sale as to those prop- 
erties were invalid, the right of Wendell, as such purchaser, to have 
au deed from the sheriff would remain, and, neither Stewart nor any 
grantee of his having redeemed as to any of the four items of prop- 

erty, the plaintiff could have no rights against any of it. 
602 But on the evidence there is no satisfactory or sufficient 
proof that the Powers judgment was paid at all by Bene- 
dict for Stewart or otherwise, or that the reassignment of it to 
Powers by Benedict was inoperative or invalid. 

There are difficult questions in the case as to the validity of the 
probate proceedings in Michigan; as to the sufficiency of the proof 
of the claim or debt of the plaintiff in respect to its nature and the 
time of its origin and otherwise ; as to the failure of the plaintiff to 
exhaust his legal remedies; as to the failure of the plaintiff to take 
out letters of administration in New York, and as to the statute of 
limitations; but it is not necessary to discuss these questions, as my 
conclusion is, for the reasons assigned, that the bill must be dis- 
missed, with costs. 

Francis Kernan, C. M. Dennison, and J. P. Whittemore, for the 
plaintiff; William F. Cogswell, for the defendants. 


(Indorsed :) Cireuit court of the United States for the northern 
district of New York. In equity. No. 3675. George K. Johnson 
vs. Oscar Craig and others. Decision, March 28th, 1885. Filed 
Mar. 28,1885. W.S. Doolittle, clerk. 


608 Petition of Appeal. 


In the Cireuit Court of the United States for the Northern District 
of New York. 
Greorce K. Jonnson, Complainant, 
agq'st 
DanieL W. Powers and Oscar Craic, Executors of { i te ae 
John Craig, Deceased; Daniel W. Powers, Person- | Sa hice 
ally; Helen Maria Powers, Sole Devisee of Jobn | 
Craig, and Henry Ten Eyck. 
To the honorable the Supreme Court of the United States: 
The appeal of the above-named George K. Johnson, complainant 
and appellant, respectfully shows— 
That upon the 25th day of February, 1882, the appellant filed his 
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bill in the circuit court of the United States for the northern dis- 
trict of New York against the above-named defendants; that sub- 
pcenas were duly served upon said defendants, and thereafter the 
defendants, Daniel W. Powers and Oscar Craig, as executors of tire 
last will and testament of John Craig, deceased ; Daniel W. Powers, 
personally, and Helen Maria Powers, appeared in said cause, by 
Messrs. Cogswell, Bentley and Cogswell, and interposed a joint de- 
murrer to said complainant’s bill of complaint, for that the eom- 
plainant was not entitled to the relief and discovery demanded by 
suid bill; for failure to state facts sufficent to give the court jurisdic- 
tion; that all the necessary parties had not been brought in, and 
that the bill was multifarious. 
604 That said cause came on for hearing upon said demurrer 
before the said court on the 19th day of June, 1882, and after- 
wards, to wit, on the 2nd day of August, 1882, an order was made 
and pronounced by said court overruling said demurrer, with costs, 
and assigning said defendants to answer at the next rule day tn 
October. 

That thereafter said defendants, Daniel W. Powers and Osear 
Craig, as executors of the last will and testament of John Craig, 
deceased ; said Daniel W. Powers, personally, and said Helen Maria 
Powers, as sole devisee, Xc., filed their separate answers to said com- 
plainant’s bill of complaint. 

That thereafter said complainant filed objections to the answers 
of said defendants, for that the said defendants had failed to answer 
the interrogatories attached to said bill of complaint. 

That thereafter said defendants, Daniel W. Powers and Oscar 
Craig, as executors, &c.; said Daniel W. Powers, personally, and 
said Helen Maria Powers, each filed further answers to complain- 
ant’s bill of complaint. | 

That the defendant, Henry Ten Eyck, appeared by W. Howard 
Waite, and that, upon his failure to answer said bill of complaint, 
judgment was taken against him pro confesso for the relief demanded 
in complainant’s bill of complaint. 

That said cause came on for final hearing before the Honorable 
Samuel Blatchford, an associate justice of the Supreme Court, on or 
about the 7th day of October, 1884, upon the depositions and proofs 
taken in said cause and the testimony and proofs adduced thereon 

by the respective parties, and the motion of said defendants 
605 who had appeared and answered to strike out or suppress 

certain portions of the evidence taken for said complainant 
was simultaneously heard, and the said judge, having been advised 
thereon, did, on or about the 28th day of March, in the year one 
thousand eight hundred and eighty-five, make his final decision in 
said cause, whereby it was, among other things, found that certain 
evidence submitted on the part of complainant be stricken out and 
suppressed, and that complainant’s bill of complaint be dismissed 
for failure to produce competent and satisfactory proof of the fraud 
charged in the bill, as by reference to said decision may more fuily 
appear, and that thereafter and on the 13th day of May, 1885, a de- 
cree was duly entered, in accordance with the decision and rulings 
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as aforesaid, whereby it was, among other things, decreed that said 
com plaina unt! s bill of complaint be dismissed, with costs, which were 
taxed at $243.98. 

And this appellant further shows that the matter in dispute in 
said suit and concluded by said decree, exclusive of costs, largely 


Ww exceeds twenty thousand dollars. 

4 Wherefore this appellant appeals from the whole of said decree 
, dismissing complainant's said bill of complaint, and from each and 
every ruling of said decision of said judge for striking out testi- 
~ mony offered on the part of complainant, and respectfully prays that 
Nv the decree of the said circuit court, the bill, answers, further answers, 
ple adings, de ‘positions, evidence, and proceedings in the said cause 
may be sent without delay to the Supreme Court of the United States, 
and that the said Supreme Court will proceed to hear and deter- 
mine the said cause anew, and that the said decree of the 
606 circuit court and every part thereof may be reversed and a 
decree be made granting the relief prayed in said bill of 
complaint, with costs, or that such other decree be made in said 

cause as to the said Supreme Court shall seein just. 

Dated February 14th, 1887. 
C. M. DENNISON, 


Solicitor for Complainant and Appellant. 


This appeal is allowed as prayed, citation to issue, bond having 
been approved. 
Dated April Sth, 1887. 
SAML BLATCHFORD, 
Associate Justice of the Supreme Court of the United States. 


(Indorsed :) 3675. U.S. circuit court, D.of N. Y. George K. 
Johnson ag’st Daniel W. Powers and pr bee Petition for leave to 
appeal. C. M. Dennison, compl’t’s s’l’or, 81 Genesee St., Utica, N. Y. 
Filed Apr. 20, 1887. W.S. Doolittle, clerk. 


G07 Bond on Appeal. 


Know all men by these presents that we, George K. Johnson, 

of Grand Rapids, in the State of Michigan ; Joseph P.W hittemore, 

of Detroit, Wayne county, Michigan, and Charles M. Dennison, of 
Whitesboro’, in the State of New York, are held and firmly bound 

unto Daniel W. Powers and Oscar Craig, executors of the last will 

and testament of John Craig, deceased ; Daniel W. Powers, person- 

ally, and Helen Maria Powers, as sole heiress and devisee of said 

John Craig, deceased, in the full and just sum of five hundred dol- 

lars ($500.00), to be paid to the said Daniel W. Powers and Oscar 

Craig, executors of the last will and testament of John Craig, de- 

ceased; Danicl W. Powers, personally, and Helen Maria Powers, as 

sole heiress and devisee of said Jolin Craig, deceased, their certain 
attorney, executors, administrators, or assigns; to which payment, ¥ 
well and truly to be made, we bind ourselves, our heirs, executors, 

and administrators, jointly and severally, by these presents. 
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Sealed with our seals this 9th day of March, 1887. 
Whereas lately, at a cireuit court held in and for the northern 
district of New York, in a suit depending in said court between 
George K. Johnson, complainant, and Daniel W. Powers and Oscar 
Craig, executors of the last will and testament of John Craig, de- 
ceased ; Daniel W. Powers, personally, and Helen Maria Powers, as 
sole devisee of said Jolin Craig, deceased, and Henry Ten Eyck, a 
final decree was rendered against the said George Kk. Johnson, com- 
plainaut, wherein it was decreed and pronounced that the complain- 
ant’s bill be dismissed with costs, and that the complainant, 
608 this appellant, pay the costs, which said decree was duly en- 
tered and enrolled in the office of the clerk of the circuit 
court for the northern district of New York on the 13th day of 
May, 1885, and the said George K. Johnson having presented an 
appeal to the Supreme Court of the United States to reverse the 
aforesaid decree, by which decree it was adjudged that the complain- 
ant pay to the aforesaid defendants the sum of two hundred and 
forty-three dollars and ninety-eight cents, defendants’ costs as duly 
taxed: 

Now, the condition of the above obligation is such that if the 
said George K. Johnson, appellant, shall prosecute his said appeal 
to effect and answer all damages and costs if he fail to make his 
plea good, then the above obligation to be void; else to remain in 
full force and virtue. 

GEO. K. JOHNSON. iL. 8. 
J. P. WHITTEMORE. 
CHAS. M. DENNISON. 
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Unitep Srares oF AMERICA, | 

State of Michigan, Kent County. j 


On this 2d day of April, 1887, before me, the subscriber, appeared 
George K. Johnson, to me personally known to be the same person 


described in and who executed the above undertaking, and who . 
acknowledged that he executed the same. 
JAMES H. CAMPBELL, 
Notary Public in & for Kent County, Mich igan. 
609 UNITED STATES OF AMERICA, Bes 
State of Connecticut, Fairfield County, f°’ ¥ 
On this 12th day of March, 1887, before me, the subscriber, ap- 
peared Joseph P. Whittemore, to me personally known to be the ¢ 
same person described in and who executed the above undertaking, 
and who acknowledged that he executed the sanie. 
[L. s.J JOHN 8S. SEYMOUR, 
Notary Public. 
- 
Unirep STATE: OF AMERICA, es 
State of Connecticut, Fairfield County, § _ 
Joseph P. Whittemore, being duly sworn, says that he is a free- 
» a 


holder, of the county of Wayne, in the State of Michigan, and that 
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he is worth the sum of $500.00 over and above all debts and liabili- 
ties which he owes or has incurred, exclusive of property exempt 
froin levy and sale under an execution. 


J. P. WHITTEMORE. 


Subscribed and sworn to before me this 11th day of March, 1887. 
[u. s.] JOHN 8S. SEYMOUR, 
: Notary Public. 


UNITED STATES OF AMERICA, |. 
State of New York, Oneida County, | 


On this 4th day of April, 1887, before me, the subscriber, appeared 
Charles M. Dennison, to me personally known to be the same per- 
son described in and who executed the above undertaking, and who 
acknowledged that he executed the same. 

[L. s.] WILLIAM E. LEWIS, 
Notary Public, Oneida Co., | ee 


610 Unitep STATES OF AMERICA, | 
State of New York, County of Oneida, } 


ao * 
-. 


Charles M. Dennison, being duly sworn, deposes and says that he 
is — freeholder, of the county of Oneida, in the State of New York, 
and that he is worth the sum of five hundred dollars ($500.00) over 
and above all liabilities which he owes or has incurred, exclusive of 
property exempt from levy and sale under an execution. 


C. M. DENNISON. 


Subscribed and sworn to before me this 4 day of April, 1887. 
it. &.) WILLIAM E. LEWIS, 
Notary Public, Oneida Co., N. ¥. 


(Indorsed:) U.S. cireuit court, N. D.of N. Y. George K. John- 
son ag’st Daniel W. Powers and others. Bond on appeal. C. M. 
Dennison, compl’t’s s’l’or, 81 Genesee St., Utica, N. Y. The fore- 
going bond is approved as to form and sufficiency as a supersedeas, 
Dated April 5th, 1887. Sam’l Blatchford, associate justice of the 
Supreme Court of the United States. Filed Apr. 25,1887. W.S. 
Doolittle, clerk. 


611 Citation. 


sy the Honorable Samuel Blatchford, an associate justice of the 

Supreme Court of the United States, assigned to the second judi- 

cial circuit, to Daniel W. Powers and Oscar Craig, as executors of 

the last will and testament of John Craig, deceased ; Daniel W. 

Powers, individually ; Helen Maria Powers, as sole heiress and 

devisee under the last will and testament of said John Craig, de- 

ceased : 

Whereas George K. Johnson has lately appealed to the Supreme 
Court of the United States from a decree lately rendered in the cir- 
cuit court of the United States for the northern district of New York, 

45—147 
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made in favor of you, the said Daniel W. Powers and Oscar Craig, 
aus executors of the last will and testament of John Craig, deceased ; 
Daniel W. Powers, individually; Helen Maria Powers, as sole heiress 
and devisee under the last will and testament of said John Craig, 
deceased, and has filed the security required by law, you are there- 
fore hereby cited to appear before the said Supreme Court, at the 
city of Washington, on the second Monday of October, 1887, to do 
and receive what may appertain to justice to be done in the prem- 
ises. 

Given under my hand,at the city of Washington, the fifth day of 
April, in the year of our Lord one thousand eight hundred and 
elghty-seven. 

SAM’L BLATCHFORD, 
Associate Justice of the Supre me Court of the United States. 


612 Service of a copy of within citation hereby admitted this 
13 day of April, 1887. 
COGSWELL, BENTLEY & COGSWELL, 
Sol’rs for Def ’ts. 


(Indorsed :) 3675. U.S. cireuit court, N. D. of N. Y. George K. 
Johnson ag’st Daniel W. Powers and others. Citation on appeal to 
the Supreme Court of the United States. Original. Filed Apr. 25, 
1887. W.S. Doolittle, clerk. 


613  Uwnirep Srates or AMERICA, ae 
> ‘ . . . » > SS Z 
Northern District of New York, | 


I, William S. Doolittle, clerk of the circuit court of the United 
States of America for the northern district of New York, in the 
second circuit, do hereby certify that the foregoing pages, numbered 
from 1 to 612, inclusive, contain a true and complete transcript of 
the record and proceedings had in said court in the case of George 
K. Johnson vs. Daniel W. Powers and Oscar Craig, executors of the 
last will and testament of John Craig, deceased: Daniel W. Powers, 
personally, and Helen Maria Powers, sole heiress and devisee of 
John Craig, deceased, and Henry Ten Eyck, as the same remain of 
record and on file in said office. 

In testimony whereof | have caused the seal of the said court to 

be hereunto affixed, at the city of 

Seal of the U.S. Circuit Court, Utica, in the northern district of 

Northern District N. Y. New York, in the second circuit, 

this dth day of September, in the 

year of our Lord one thousand eight hundred and eighty-seven, and 

of the Independence of the United States the one hundred and 
twelfth. 

W. 5S. DOOLITTLE, Clerk. 


Endorsed on cover: N. New York C.C. U.S. No. 147. George 
K. Johnson, appellant, vs. Daniel W. Powers and Osear Craig, 
executors of John Craig, deceased ; Daniel W. Powers, individually, 
and Helen Maria Powers, sole heiress and devisee under the last 
will and testament of John Craig, dee’d. Filed October 6, 1887. 
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added to the fund in Craig’s hands; and would have been 
the account, if Stewart had lived and Benedict taken it as 
contemplated under his Exhibit 47........... i wbaccdigus 
Craig did not record Powers’ deed of May, 1864, till January, 
1867. Then Litchfield procured deed from Sanger to Ten 
Eyck and brought suit in the latter’s name to redeem Craig's 
I GUL Abe ie an ophesawie dn ube cenveehiekas 
Evidence in Ten Eyck case abstracted and given here, but 
in full in Schedule 21 to bill (Record p. 69). 


Evidence in answers to cross bill (Record pp. 48~55)..... 
ANSWER TO CLAIM OF BAR OF 8IX YEARS’ STATUTE OF LIMIT- 
CE iso's ia evens reewteete ctaewbo Kobus svenbes ere 


DEFENDANTS’ PROOF. 


EES ES AES ON! ROE SOR ea PR ee 
Remark—Referring to his deposition in Ten Eyck case, and 
to his deposition in Whittemore v. Scrantom ,.. ...4.... 
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REPLICATORY EVIDENCE. 


_ WHITTEMORE’S TESTIMONY AND EXHIBITS ....---++. 0000005 an 
STIPULATION AS TO CLERK'S RETURNING ABSTRACTS OF 
EE, noc kikencn bun iitsebvuh. bdieded coescdeiendu 
FINAL DECISION, OPINION, BLATCHFORD, J..........66.0- ; 
PORTED GE aad: cc cvcostivedececteeces se daveou 


First Error— 
In holding Michigan probate proceedings only prima facie 
GVEIENCS OF PIMIMtETT B CIBIGB. . cece cccccce cccccccccees o 


Second Error— 
In holding as home administrator, he has no right to apply 
for the aid of the Court of Chancery by this bill, and 
restricting him to his personal equity as creditor exclu- 


Third Error— 
In assuming that bill seeks to impair the validity of Liv- 
ery Barn foreclosure sale; and upon that assumption of 
legal validity, omitting to charge that title with a trust.... 
Fourth Error— 

In holding Powers’ redemption, if chargeable with fraud or 
irregularity to be a nullity, which left Craig’s bid at execu- 
tion sale standing unaffected by Powers’ redemption from 
it; and as if Craig had not contributed it to the Benedict-— 
Powers redemption scheme in fraud of creditors; and in 
assuming that Powers’ deed to Craig in 1864 had anything 
to do with the matter; and that deciding as to the effect of 
the latter deed was a decision of any question in this case.. 

Fifth Error— 

In holding the decision of the New York Court of Appeals 
in the Ten Eyck case, begging the question of Craig's com- 
plicity in the Stewart-Benedict redemption scheme—a prece- 
Gent to be followed Im URis CaSO .... 0.00. ccccccccccscccces 

(See Assignment.) 
Sizth Error— 

That the Circuit Judge sees no proof of fraud or complicity 

_ of Craig in this case with any one.............46 cseeeees 

That he ought to have seen it in the testimony and Exhibits 
showing Benedict’s conspiracy with his client, and his 
enlistment of Craig and Powers with him in it—apparent in 

the testimony ruled out, abstracted in our Assignments 
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of Error, 11 to 22 (pp. 181-149), with Exhibits and facts 
given in the order of historical juxtaposition in proofs— 
Conspiracy with Benedict alone (pp. 54-59) ; Chronologi- 
cal history of Congress Hall Barn transaction (pp. 59- 
64) ; Conspiracy after enlisting Craig and Powers (pp. 
64-81) ; 
AND AS SET FORTH IN SUBDIVISIONS OF ASSIGNMENTS OF ERROR 
TO RULINGS STRIKING OUT EVIDENCE. 


Din wihededstawnds oouecbsousderddesscenudesdasuael 
Second— 

(a) Citing authorities to the competency of the evi- 

BOOS TURN OU oc cccccrcncoccccsencs consecccces 

(b) Showing what the evidence stricken out proves 

SNEED 0 cad cvcdcend seeececes wrTTTTT YT verre 
Third— 


Showing error in ruling on tenth branch of defend- 
ants’ motion, that evidence in minutes of trial in 
Craig v. Litchfield could only affect the party giving 
it, and that Benedict’s testimony could not be read— 
the error being in not ruling that the evidence of 
each and all proved the conspiracy of all, and bound 
each and all 

—Remark, pp. 18,19; also id., pp. 80, 81. 


Seventh Error— 

Error in holding that Powers’ redemption in fraud of credit- 
ors was no redemption, 

That it was no redemption as to Wendell, whose bid at exe- 
cution sale Powers redeemed from, 

And in holding that the validity of the redemption was an 
open question, either as to Wendell or Powers, or any but 
I, bade ancenhss ccbdbuabeescnssccube ‘énecbénarnee 


Highth Error— 
This error is in not holding Powers’ ‘‘new version” to be 
an afterthought and a fiction 
(See References to evidence in the Assignment.) 


Ninth Error— 

Error in assuming that there being no proof of invalidity of 
reassignment of Powers’ judgment by Benedict to Powers— 
it was of any importance, as affecting the decision called for 
by the proof 7. ¢e., that it was a valid muniment of the title 
he acquired in fraud of creditors by the redemption, and 
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chargeable with a trust, though good and indisputable by 
Pia ck cccctbccersdepccaccecsccesscveseds , eatbeeces 
(See Assignment.) 
Tenth Error— 

In assuming that there are still questions in the case as to 
jurisdiction ; the validity and conclusiveness of the Mich- 
igan probate proceedings ; the date of plaintiff's debt, with 
reference to his right to relief out of the fund in suit, as 
depending upon whether it accrued prior to the fraudulent 
COTUGNED oc ccc ccecsiscadsceccupcccccccesgutiin seoweses 

(All treated in first and second Assignments of Error and Law 

Brief, post.) 
BRIEF ON THE LAW. 

SOREN ccc cc técod: coucptenes Mb doccccesceses wT TTTy 

No laches 

No bar of Statute of Limitations .. 

Craig’s contract relations with Stewart disabled bim to acquire 
the Hotel on speculation 

CONCLUSION— 


Craig never intended that as a breach of trust to Stewart 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER Tomis, 1S90. 


No. 147. 


GEORGE K. JOHNSON, APPELLANT, 


DANIEL W. POWERS AND OSCAR CRAIG, EXEC- 

UTORS OF JOHN CRAIG, DECEASED: DANIEL 

W. POWERS, INDIVIDUALLY. AND HELEN 

MARIA POWERS, SOLE HEIRESS AND DEVI- 

SEE UNDER THE LAST WILL AND TESTA- 

Ps MENT OF JOHN CRAIG, DECEASED, RESPOND- 
F ENTS, AND 

HENRY TEN EYCK, DEFENDANT. 


APPEAL FROM DECREE OF THE CIRCUIT COURT OF THE 
UNITED STATES FOR THE NORTHERN DISTRICT 
OF NEW YORK, IN EQUITY, DISMISSING BILL 
ON PLEADINGS AND PROOPS. 


STATEMENT AND BRIEF FOR PLAINTIFF AND APPELLANT. 


JURISDICTIONAL POINTS AND AUTHORITIES. 


The bill of complaint, filed in the Cireuit Court of the 
United States for the Northern District of New York, in 
‘ equity, February 25, 1882, by plaintiff, a Michigan creditor 


of the late Nelson P. Stewart. whose domici/ was in 


Detroit, Wayne county, Michigan, for discovery and account 
of assets of the estate of said Stewart, a deceased debtor, 
in possession of the defendants, citizens of the State of 
New York, residing in the district aforesaid—prays that 
upon the fact of assets being determined, the usual decree 


of reference toa master be granted (Story’s Hg. Jur., sec. 
548); and for administration, with directions to notify all 
concerned in the estate, of whatever citizenship; and for 
distribution, under the direction of the court, as the respect- 
ive rights of the parties, including the plaintiff, shall be 
made to appear before the master (Prayer of bill, pp. 24, 
25 of Record). 

Any creditor or distributee (of the requisite citizenship 
as to the defendants) may bring the suit, but a decree in 
his favor establishing the fact of assets, is ‘a judgment in 
favor of all,’ who must be notified, and may come in 
before the master and prove their claims. 

Kennedy vs. Creswell, 101 U. S., 646. Creditor by sim- 
ple contract is entitled. 

Thompson vs. Brown, 4 Johns. Ch., 43, to the same 
effect, and that decree on his claim is “a judgment in favor 
of all.” 

Hallett vs. Hallett, 2 Paige, 22. Decree is judgment 
in vem and in “favor of all concerned in the estate,” who, 
being notified, may come in before the master for distribu- 
tive share. 

Payne vs. Hook, 7 Wall., 432. Claimants of the same 
citizenship as the defendants need not be made parties, but 
may come in and prove before the master on the same foot- 
ing, as to jurisdiction, as tlie citizen of a foreign State, 
upon whose motion the fact of assets is determined. 

1 Story’s ky. JSur., sec. 549, note 2; Whittaker vs. 
Wright, 2 Hare, 310. The plaintiff, in whose behalf the 
decree is rendered, must establish his claim de novo before 


the master. The decree establishes nothing in his favor 


but the fact of assets, entitling him to prove his debt or 
claim before the master, where all interested may contest it. 

[In fact, the decree is nothing more in respect of distribn- 
tion under it than a grant of letters of administration to 
the master, who proceeds to give notice and administer the 
assets in the forwm, under the direction of the court, 
regardless of the citizenship of the claimants. 

1 Story Hq. Jur., secs. 545, 546. Sueha bill is usually 
brought against executors or administrators for an account 
of assets in their hands. | 

Milligan vs. Milledge, 3 Cranch, 220. But the jurisdic- 
tion includes executors and administrators de son tort as 
well. 

Bryan US. McGee. 4 Wash. be C. Gea Bill against 
fraudulent vendee. Washington, J.: “The defendant, 
having property in his hands belonging to the estate, may 
in equity, be called on for the property in any place.” 

Raynor vs. Koehler, Li hq. Vases, Law RReps., 262. 
Executrix de son tort called to account of assets found in 
her hands. 

1 Story Eq. Jur., sec. 522, and cases cited (note 2), and 
Payne vs. Hook, ante, old that this jurisdiction comes of 
the original jurisdiction of equity over trusts, and that the 
bill may be sustained against any party in possession of 
assets. 

Adair HS, Shaw, / Nehoale ct La Froy, B62. Bill lies 
against all parties who come into possession of the property 
bound by the trast, and such persons are held to the due 
execution of the trust. 

Harvey vs. Richards, ] Mason. IST, to the same effect. 

This rule is so well settled, both in the English Chancery 
and in this court, as to need no further citations. 

The plaintiff is a citizen of the State of Michigan, resid- 
ing in the city of Grand Rapids, who was adjudged a cred- 
itor of the deceased debtor, in the sum of $84,000, by 


] 


judgment of the Probate Court for Wayne county, Mich- 
gan. 

He is also “ home administrator,” and as such represents 
all other creditors of the domzecz/. as well as his own debt. 
Consequently he is entitled to apply for and receive assets 
or avails for distribution to home creditors, his personal 
claim inclusive, upon such terms and security as the court 
shall prescribe. 

The defendants in possession of the assets are citizens of 
the State of New York, residing in the city of Rochester, 
Monroe county, in the Northern District of said State, 
except the defendant Ten Eyck, a citizen of Madison 
county, in the same district, who, as holder of the legal title 
of a part of the assets held in possession by the other 
defendants, was made defendant ; and having duly appeared 
and suffered the bill to be taken pro confesso, has, as will 
appear, disclaimed all interest in the assets. 

No administrator has ever been appointed under the laws 
of New York, nor taken nor assumed to dispose of any 
of the assets. Therefore none could be made defendant as 
the holder of assets nor for other cause. Therefore no con- 
flict of jurisdiction with the local tribunals can arise through 
prior assumption of administration in those courts. 

The defense insisted that some undefined duty rested on 
the plaintiff to apply to the local statutory Probate Court 
for administration rather than to this Federal Court of 
original equity jurisdiction (7 Story’s Lg. Jur., sec. 543) in 
the first instance. 

That proposition of the defense, with other jurisdictional 
objections interposed by their demurrer, was overruled by 
the court below (13 Fed. Rep., 315), as will appear in the 
sequel. There is, in truth, no other national court with 
jurisdiction over the trusts pertaining to the collection and 


administration of decedent’s estates. 


Mr. Justice Washington, late of this court, gives a 


-_ 


~ 


o~r 


pointed answer to a like contention at cirenit before him, 

Mayor vs. Folkroyd, 4 Wash. C. C. Rep., 349, saying: 

‘If counsel for defendant meant to argue that because 
the plaintiff might have maintained an action in the State 
court for the recovery of this legacy, therefore the equity 
jurisdiction of this court is ousted, we protest against such 
doetrine. * . * It is no argument to say that the 
plaintiffs may have sucha remedy * * in the State 
court. The conclusive answer is that the plaintiff is ander 
no obligation to go to that jurisdiction.” 


Payne vs. Hook, 7 Wall., 432, to the same effect. 


THE ASSETS OF WHICH DISCOVERY AND ACCOUNT ARE 
SOUGHT 

Two parcels of real estate in Rochester, Monroe county, 
New York, and the rents thereof, held by the estate of the 
late John Craig, and the avails of the sale of another par- 
cel,a farm of 77 acres in the adjoining town of Ironde- 
quoit, held by the defendant Daniel W. Powers. The 
respective legal titles of the firet two parcels are alleged to 
have come to Jolin Craig, late of the city of Rochester, 
now deceased (in his lifetime), and the farm to the defend- 
ant Daniel W. Powers—all in pursuance of a conspiracy 
between Oliver M. Benedict, late of Rochester, the said 
John Craig, Daniel W. Powers, and said debtor, to conceal! 
the said debtor’s interest in the lands and rents aforesaid, 
under cover of apparently adverse legal titles held by 
Craig and Powers in secret trust for the debtor, to be 
accounted for when his financial embarrassment, then press- 
ing and supposed to be temporary, should permit. 

The principal part of the assets is that held by the estate 
of Mr. Craig since May 1, 1860, and consists of “ Congress 
Hall,” a valuable hotel and lot 100 feet square on the cor- 
ner of Railroad avenue and Mill street, in the city of Roch- 
ester, yielding a net rental (the tenant keeping in repair) of 


$3,600 per annum, payable monthly in advance; and the 


6 


“Congress Hall Livery Barn,” so called, a lot 48x100 feet 
adjoining the Hotel in the rear, fronting on Mill street, 
yielding a rental of $500 per annum, the title whereof 
‘“aine to Mr. Craig On} November 15. [S61]. 

The Hotel property Was of the value of $40,000 (Se 
Powers’ affidavit, Exhibit 3, Record, p. 183), and was sub- 
ject to $18,000 ef mortgages held by Mr. Craig in his own 
right when he commenced dealing with the debtor in 
respect of it, as hereafter stated. 

The Livery Barn Lot was valued at $150 per foot front, 
without the building. 

[It is conceded that Mr. Craig collected the rents of the 
Hotel monthly, commencing May 7, 1860, and so continued 
during the term of the assigned lease, and through a sue- 
ceeding terin of five years, at the same rate, under a 
renewal lease of five vears to the tenant, in his own name, 
during his life. After the expiration of the last renewal, 
he leased it for five years to the same tenant at $4,800 per 
annum, payable monthly in advance, and collected the rents 
till his decease in 1872. 

His estate, represented by Mr. Powers and Oscar Craig, 
executors, and Helen Maria Powers, his sole heiress, has 
received the rental since his decease, and they are respect- 
ively made defendants, and appear and answer the plain- 
tiff’s bill in such representative character. Mr. Powers is 


so made defendant individually, and answers in his own 


a 


behalf. 


THE CASE OF FACT THE BILL PRESENTS. 


The bill sets forth a successful conspiracy in fraud of 
creditors, launched by the deceased debtor in the spring of 
1860, and continued through three years, till his decease on 
May 11, 1863, and finally consummated on May 9, 1864, a 


year subsequent to his death, through the agencies set in 


motion during his lifetime. 


<= eg 
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At the beginning, Oliver M. Benedict, the debtor’s local 
agent, confidential friend and attorney, also the intimate 
friend of Mr. Craig and of Mr. Powers, was the debtor’s 


| 


only aetive co-conspirator ; who. at a |! 


a later day, when the 
chanees of the debtor’s tiding over his embarrassments had 
become desperate through his physicial prostration by stroke 
of paralysis, enlisted Mr. Powers and Mr. Craig as con- 
federates. 

The co-operation of the last named became necessary in 
view of the scheme which Benedict then designed, of 
increasing a fund already in Craig’s hands for lawfal pur- 
poses (which was amply adequate to those purposes), by 
adding thereto all that could be gathered in from the wreck 
of the debtor’s property in his charge as agent, and 
concealed in Craig’s hands in trust for the debtor under the 
shadow of the original lawful purpose. 

The design of the joint conspiracy, when organized at 
the later day, embraced a perversion, apparantly to Craig’s 
own use, of the greater part of the rents of the hotel, at 
$3,600 per annum, which had been assigned to Craig, with 
other collaterals, to hold as seeurity for his indemnity as 
surety for the debtor: and a concealment of the perverted 
rents, with the avails of the original collaterals, and the 
subsequent accumulations to be held all together under the 
cover of the lawful purpose, but in trast for the debtor 
beyond a sufficiency for the original purpose. 

The proofs indicate that the fund originally placed in 
Mr. Craig’s hands had more than fulfilled the purposes of 
its creation at the date of the final act in consummation of 
the conspiracy which occurred in May, 1864. So that the 
property herein before specified as “ assets of the decedent’s 
estate,’ then remained a surplus in Craig’s and Powers’ 
hands, beyond a sufticiency for the original lawful purposes, 
subject to the accounting with the debtor contemplated by 
Mr. Benedict with his associates when they joined him in 


the scheme. 
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That accounting would doubtless have been called for by 
Benedict and freely rendered, if Benedict’s client had 
lived; but unfortunately the design of accounting to his 
client had been thwarted by his death, and the matter of 
selecting a beneficiary to account to in his place had become 
a matter of extreme delicacy. So much so, that that difh- 
culty remained unsolved during the lives of Benedict and 
Craig, and now awaits the appointment of a beneficiary by 
this court to take the accounting and reconveyance of the 
legal titles of the surplus beyond a sufficiency for the orig- 
inal lawful purpose. 

A concise history, in detail, is given in the plaintiff's bill, 
with exhibits and schedules attached as parts of the bill, 


containing copies of concurrent letters, writings, entries, 


Te 
etc., made in the course of Benedict's agency, and of his 
and Craig’s and Powers’ depositions adduced as evidence 
and ves geste of the conspiracy during its progress after he 
had joined them with him. Those exhibits and schedules 
are respectively verified in the proofs as correct transcripts 
of the originals, and the testimony cited is shown to have 
been given by each and all the parties, as set forth. So 
that the only question for adjudication in respect of the case 
made by the bill is as to relevancy, competency and effect 
of the admissions, letters, entries and testimony set forth in 
the exhibits to the bill, and other evidence of like nature 
produced in the proofs, which constitute the entire evidence 
to establish the conspiracy, and show what was effected by 
it. 

But we presume to postpone further statement of the 
matters of the bill than sufficient to present the questions 
which are here for consideration, deferring details of the 
bill, which must be given in connection with the proofs, in 


assigning errors to the rulings of the court below upon the 


= 
merits, and in excluding evidence, viz : 


Upon the merits, ruling 
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First—That the evidence was insufficient to charge Mr. 
Craig with complicity in the alleged conspiracy. 
Second—That the same point of insufficiency holds good 
as to Powers. 

Third—Striking out evidence, viz: 

The evidence specified in the several rulings of the court 
below, the ruling strikes out as irrelevant, incompetent and 
hearsay entries, letters and admissions of Benedict written 
and made in course of the business of his ageney for his 
client, in respect of his transactions with his client, and 
with Craig and Powers in the course of and relating to the 
business and property of his agency, both before and after 
he joined those parties in confederacy with him in the plan 
of putting the legal title of the Livery Barn and the Hotel, 
first, in Powers, and thence into the hands of Craig by 
means of colorable but collusive legal proceedings, for con- 
siderations so trifling and monstrously inadequate as to com- 
pel the conclusion of confederacy to betray the interest of 
his client to the speculative greed of those associates; or to 
protect his client’s interest by trusting them with the prop- 
erty of his agency to hold against creditors. 

The plaintiff claims that Benedict’s loyalty to his client is 
vindicated by the proofs, which, in relieving him of the 
odium of betraying his client, at the same time absolve 
Craig and Powers from motives of avarice in accepting the 
trust he reposed in them while helping him take care of his 
client’s property. 

At this point, however, we may state that eventually the 
findings of fact and rulings excluding evidence will be 
found to depend upon two points—one of law and one of 
fact—and finally both will concentre in and depend upon 
a single fact, which is really the only disputed fact in the 


case, 


First—The Question of Law: 
As to whether Benedict’s acts, depositions, letters, entries, 
diaries and other admissions (he having deceased), made in 


the course of his duty as agent and attorney, in the trans- 
action of the business of his agency; and later of the con- 
spiracy with respect to the property of the agency with 
Craig and Powers where he trusted them with it, are admis- 
sible as original evidence against them all. 

That trust and confidence being reposed first in Powers 
alone, in respect of the legal title of the Livery Barn, which 
was worth from $7,000 to $10,000; and afterwards of the 
Hotel, worth $40,000, first in Powers as the initial step in 
its progress to Craig, who already held an assignment of a 
five years’ lease of the rents ef it, at $3,600 per annum 
since May 1, 1860, as lis indemnity as surety for Stewart 
on an appeal bond for $10,000 to one Dehon. 

The legal titles of these two .parcels came into Craig’s 
hands, via Powers, substantially as follows : 

First—“ The Barn.” Stewart had deeded it to Benedict 
on September 6, 1860, to hold against his creditors, and 
Benedict had subsequently bid it in for Powers for $70, on 
January 12, 1861, under an apparently hostile but collusive 
sale on foreclosure, and liad suffered a decree for deficiency 
of $1,438 in favor of Powers, against his client. 

Powers took title under that bid, subject to a $1,500 
mortgage to the Rochester Savings Bank, and held it until 
1861—after Stewart was stricken with paralysis, on the 13th 
when Benedict, having been ealled to the 


of September 
bedside of his client, visited him on November 4; and on 
his return to Rochester drew a deed from Powers to Craig, 


which was executed on November 15, in consideration of 


the amount of both Powers’ mortgage and that of the Sav- 
ings Bank ($3,216), received from Craig for that deed, 


17 


which Craig paid out of the fund of the rents of the Hotel, 
then in course of accumulation in his hands for his indem- 
nity as surety on the Dehon appeal bond. 

Second—-Immediately following this deed of the Barn, 
Benedict enlisted Craig and Powers in the plan, which was 
subsequently executed, to put the Hotel in Craig’s hands at 
a cost of $5, by means of an antecedent bid of Craig’ s at 
sheriff's sale, on December 17, 1860, and redemption from 
that bid under a judgment then held by Benedict when the 
time for creditors to redeem, z. e.. March 17, 1862, should 
arrive. 

The twelve months time for Stewart to pay that bid of 
Craig’s had not yet expired when the deed of the Barn was 
made to Craig, and would not expire till December 17, 
1861. The plan was arranged, as the sabsequent execution 
of it indicates, to permit default of payment of that bid of 
Craig’s to occur, on December 17, 1861, with the under- 
standing that Powers should redeem that bid under Bene- 
dict’s judgment as judgment creditor, and take the legal 
title to the Hotel at the expiration of fifteen months, to 
wit, on Mareh 17, 1862. 

But Powers had no judgment under which to make the 
proposed redemption, although he had previously, on Janu- 
ary 26, 1860, recovered a judgment against Stewart of 
$1,481, which Benedict had procured Powers to assign to 
himself with money furnished by Stewart, and lad taken an 
assigument of it at Stewart’s requeat, instead of canceling it 
of record. Hence, to enable Powers to make the proposed 
redemption, it was arranged, as subsequent events disclosed, 
that Benedict should gratuitously re-assign that uncanceled 
judgment to Powers, and that Powers should redeem 
Oraig’s bid under the reassignment as owner, and take the 
legal title, and thereby cut off Craig’s right to the rents of 
the Hotel at that date; and thus compel Craig to resort to 
other collaterals originally placed in his hands with the 


rents for his indemnity. 
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This arrangement was carried out, and Powers took the 
title to the Hotel, and the lrondequoit Farm on that 
redemption, on March, 17, 1862, and held the title to the 
Hotel, while his associates proceeded to gather in the avails 
of the other collaterals originally placed in his hands with 
the rents, for Craig’s indemnity ; to which it was claimed 
he was compelled to resort by reason of the redemption 
having cut off the Hotel rents. And when those other 
collaterals were gathered in, to wit, May 9, 1864, Powers 
(gratuitously ?) quit-claimed the hotel to Craig, who had all 
the while collected the rents to his own use regardless of 
the legal title being in Powers, while Powers held it. 

The question of law relates to the admissibility of 
Benedict’s letters, entries, testimony, etc., put in evidence 
as res geste of his agency, and of this conspiracy with his 


associates in respect of it. 


Second— The (uestion of Fact, is— 

Whether the judgment Powers had recuvered against 
Stewart, January 26, 1860, was assigned to Benedict in 
consideration of money furnished by Stewart to Benedict, 
and paid by Benedict to Powers for the assignment in the 
spring of that year; and, having been assigned by Powers 
to Benedict—which is conceded—whether it was gratu- 
itously reassigned by Benedict to Powers, on March 17, 
1862, to enable him to make the redemption. 

As to that single point of disputed fact, the court below 
does not find either way, but seems to have rendered the 
“Scotch verdict” of “not proved.” 

That fact 27s proved, as here stated, over and over again 
by Powers’ depositions, and sworn answer in chancery, 
in the course of the litigation to enforce Craig’s other 
collaterals ; and it is only now disputed by Powers himself 
in an attempt to change, in the present case, the oft repeated 


13 


statements of his former testimony which we have cited in 
Schedules to plaintiff's bill and proved here. 

As to that finding of the circuit judge of “not proved,” 
we have only to say that if the proof admits of a reasonable 
doubt of the fact as claimed on the part of the plaintiff, we 
shall not differ with the learned judge’s conclusions upon 
the case of positive fraud alleged; but limit our claim to 
that of breach of Mr. Craig’s fiduciary contract relations 
to Mr. Stewart, which we insist disabled him to speculate 
by buying in an outlying legal title to cut off his right and 
duty to accumulate the rents of the Hotel for his own 
security, and Stewart’s benefit, under the assignment of the 
term of the lease of the hotel. (Exhibit I, p. 37 of Record.) 


SUMMARY OF THE BILL. 


[In 1859, Stewart found himself financially embarrassed. 

One Dehon, of New York City, had just recovered judg- 
ment against him of $10,000, and docketed it at Rochester 
in the clerk’s office. 

Genedict. notified Stewart of this, and that Craig and 
Powers had been stirred up by it to press some small 
demands which om aoe against Stewart. (See Benedict's 
letter of December 2 1859, Pp. 193 of Record.) 

In April, 1860, Stowers proceeded to Rochester, and he 
and Benedict determined to appeal, in order to get time to 
pay the Dehon judgment. 

A series of transfers of Stewart’s property to Benedict, 
without consideration, was then inaugurated and continued 
through 1860 and 1861, whereby Stewart’s property, of 
great value, including his railroad securities of over $300,- 
000, nominal value, were thus transferred to Benedict (the 
real value of the railroad securities being dependent upon 
Stewart’s tiding over his embarrassments and going ahead 
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with his railroad enterprises). These transfers are partic- 
ularly set forth in the bill. 

The first transfer to Benedict was on April 10, 1860, of 
money to procure the assigninent of a judgment. 

This and the accompanying circumstances given in the 
bill (Record, p. 6) need be observed, inasmuch as it was by 
means of this judgment that the ends of the conspiracy 
were principally accomplished, by transferring the legal 
title of the Hotel property in question, first, to Powers, and 
then to John Craig. 

Stewart had determined to appeal the Dehon judgment 
of $10,000, and came to Rochester in response to letters of 
Benedict, in April, 1860; and the appeal was brought solely 
to gain time, with no expectation of reversing the judg- 
ment. 

Benedict and Stewart procured Craig, on Apri/ 24, 1860, 
to go bail for Stewart on the appeal from the Dehon judg- 
ment, indemnifying Craig against loss by a mortgage on 
one of Stewart’s farms in Erie county, N. Y., for $5,000; 
also by mortgage on “Congress Hall” and 77 acres in 
Irondequoit ; and by assignment of the term of a lease 
made by Stewart to Robert D. Cook, of “ Congress Hall ” 
for five years, at $3,600 per annum, from May 1, 1860, 
Craig to begin immediately accumulating the rents to the 
end of his indemnity, with power to re-enter and re-let in 
case of default of tenant; and finally, when relieved from 
liability on the appeal bond, to account to Stewart for the 
rents, with interest on balances (Exhibit 1 of Bill, p. 37 of 
Record). 

Stewart, prior to April 10, 1860, had put Benedict in 
funds to pay Powers and take an assignment of the judg- 
ment of $1,500 ($1,481); and had requested Benedict to 
pay the money to Powers and to take an assignment of the 
judgment to himself instead of discharging it of record, 
with intent, by its then present lien and by its future use 
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as an unsatisfied judgment, to deceive and defraud Stew- 
art’s creditors. | 

There was a small judgment of $2,600 in favor of the 
Madison County Bank, which was a lien on all the afore- 
said property; prior to the Dehon judgment and prior to 
Craig’s indemnity securities and to the aforesaid Powers- 
Benedict assigned judginent. 

At the time Craig signed the Delon appeal bond he did 
not know of the lien of this latter judgment, and on hear- 
ing of it, before justifying on the appeal bond, he refused 
to justify until he was protected against that lien. Bene- 
dict so notified Stewart, who, on June 1, 1860, gave bond, 
with E. C. Litehfield and Dr. Johnson, the plaintiff in this 
bill, as sureties, in the penal sum of $5,000, to indemnify 
Craig against the lien of the Madison County Bank judg- 
ment. Craig then justified as surety on the Delon appeal 
bond, and thus perfected that appeal and stayed the execn- 
tion on the judgment. 

Subsequently, on December 17, 186V, all of Stewart’s 
property in Monroe county was sold upon this Madison 
County Bank judgment, including “ Congress Hall” and 
the Washington street residence 
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“Oongress Hall Barn,’ 
lot, and the Irondequoit farm of 77 acres. On this sale, 
Mr. Craig bid in the hotel at $5, while Benedict bid in the 
barn at $5 (which had already, September 6, 1860, been 
conveyed without consideration by Stewart to Benedict). 
The sales of the last named parcels were the last made on 
the execution. 

The attorney for the Madison County Bank had bid 
enough on the Llrondequoit 77 acres and the Washington 
street lot (the latter parcel of Stewart’s property not being 
covered by Craig’s indemnity mortgage) to satisfy the exe- 
cution (Record, p. 12). 

This is admitted in defendants’ answers, as stated. 

3efore Stewart’s time of redemption from sale on this 
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Madison County Bank judgment expired, to wit, Septem- 
ber 13, 1861, Stewart, the judgment debtor, was stricken 
with paralysis, when Benedict, being notified, proceeded to 
Detroit and arranged with Stewart's wife for the contin ua- 
tion of the conspiracy (Record, p. 11). 

On December 17, 1861, at the end of the twelve montlis 
allowed to judgment debtors to redeem, Benedict and 
Craig collusively arranged (Record, p. 12), with the intent 
of concealing Stewart’s interest in the property, as afore- 
said, for the lapse of Craig’s bid of $5 on Congress Hall, 
without redemption—the Congress Hall barn property hav- 
ing, in the November previous, been safely hived in Craig’s 
name by payment of the incumbrances thereon out of thie 
rents collected by Craig under the assigned term of the 
lease of the Hotel to Cook. 

On March, 1862, being the last day for creditors to 
redeein from the sale on the Madison County Bank 
judginent, the subject of redemption from that sale came 
up for consultation with Benedict, Craig and Powers. The 
points considered, were, how best to conceal Stewart’s 
property froin his creditors, and to charge Litclitield on his 
bond, indemnifying Craig against the lien of the Madison 
County Bank judgment (Record p. 13). It was concluded 
that Benedict should gratuitously reassign to Powers the 
$1,500 judgment which Powers had assigned to Benedict, 
on April 10, 1860, and that Powers should redeem the 
property, as creditor, from the execution sale; and thus cut 
off the lien of Craig’s mortgage upon Congress Hall, as well 
as the term of the Cook lease, which Stewart had assigned 
to Craig for his indemnity, thus, apparently, remitting 
Craig to his Erie County farm mortgage, Litchfield’s bond 
of indemnity and the rents of Congress Hall, collected prior 
to Powers’ proposed redemption for his indemnity on tie 


Dehon appeal bond. 
This plan was thereupon executed, and Powers redeemed 


accordingly (Record, p. 15), paying $1,615 and fifteen 


17 


months interest to redeem the lrondequoit 77 acres, $5 
and interest to redeem Congress - Hall (these two parcels 
being covered by Craig’s indemnity mortgage), and $1,800 
to redeem the Bank’s bid of $1,700 on the Washington 
street lot, which was not covered by Craig’s mortgage, but 
had been put in Benedict’s hands by the debtor by deed of 
October 18, 1860; and Powers took the sheriff's deed, and 
forthwith reconveyed the Washington street lot to Craig 
and Benedict, jointly, for the same price be had paid for it, 
retaining the apparent legal title to Congress Hall and 
[rondequoit farm, till Craig should recover of Litehfield 
the damage to his securities occasioned by Powers’ 
redemption. (The redemption as here stated, is admitted 
in the answer of defendants.) 

Suit was commenced by John Craig (Oscar Craig, 
attorney) on Litcifield’s indemnity bond to Craig, within 
twenty days after that redemption by Powers, to recover 
the damages occasioned by that redemption to Craig’s 
indemnity securities aforesaid. 

sut Craig’s liability had not yet been fixed on his bond to 


Dehon. Therefore Benedict proceeded to manipulate a dis- 
continuance of Stewart’s appeal (bill, p. 14, Report of Ref- 
eree, p. 41 of Record), whereupon judgment was recovered 
against Craig on his bond, and Powers took an assignment 
of itin August 1862, and Craig paid the judgment to him. 

The agreement (Exhibit 53, p. 249 of Record) was, that 
Craig should furnish bail to carry the case through the 
Supreme Court and the Court of Appeals, for which he was 
to pay himself one thousand dollars ont of the rents; but 
by this manipulation of Benedict, the appeal was abandoned 


by Craig’s neglect to justify on his bond to the Court of 
Appeals, so that he was sued upon his bond to the Supreme 
Court, soon after the appeal had been noticed ; and Craig’s 
bond to the Court of Appeals had been furnished in pursu- 
ance of it, and before justification by Craig on the latter 


bond. 
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On May 11, 1863, Stewart deceased in Detroit, having 
never recovered from the first shock of paralysis in Septem- 
ber, 1861. 

The suit against Litchfield, on his bond of indemnity to 
Craig proceeded, nevertheless, and was tried in November, 
1863, resulting in report and judgment in favor of Craig of 
$5,000 (Exhibit 13, p. 40 of Record) for the damages ocea- 
sioned by Powers’ redemption from Craig’s bid of $5 on the 
Hotel, and from the Bank’s bid of $1,615 on the I[ronde- 
quoit 77 acres (Bids, p. 218 of Record). 

Upon that trial the evidence incorporated in this bill, asa 
part theroof, was given by Benedict, Powers and Craig, 
before Hon. Addison Gardner, Referee. 

Plaintiff's bill, by special interrogatories (pp. 26-7 of 
Record), calls for answer upon oath whether that evidence 
was given as cited. (This trial occurred while Powers held 
the legal title of the Hotel and Irondequoit farm, under the 
sheriff's deed obtained on Powers’ redemption.) (See bill, 
vecord, pp. 15 to 18.) 


REMARK. 

We produce later the evidence which these parties 
gave to establish Craig’s recovery against Litchfield ; 
but remark here, with reference to the rulings of the 
circuit judge in respect of that evidence, viz: “ That 
Mr. Craig’s testimony is admissible only as it affects 
those who claim under him ; and that of Mr. Powers 


9 


only as it affects himself ;” and that neither Bene- 
dict’s nor any other evidence contained in the min- 
utes of that trial is admissible for any purpose. 

But we insist that the evidence they each gave to 
the end of charging Litchfield with the damage 
caused to Craig’s securities by Powers’ redemption, 
disclosed the “redemption scheme” in which they 
each and all took part, and thereby joined in the 


i 
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unlawful purpose of placing the legal titles of the 
property of Benedict’s agency beyond the reach of 
his client’s creditors by the redemption; and of 
prosecuting Litchfield for the damage they had ceca- 
sioned to Craig’s securities as a part of the plan of 
redeeming, to the end of charging Litchfield with 
the damage the redemption would occasion. 

That evidence, and the answers of Craig and Pow- 
ers to Litchfield’s cross bill, disclosed, as we shall 
see, full knowledge of tlie scheme in Craig, as well 
as Powers: who each knew the faets that Stewart 
paid the money to Benedict to procure the assign 
ment of the Powers’ judgment; and that Benedict 
paid it Powers, and took the assignment of April 10, 
1860, and gratuitously re-assigned it to Powers on 
March 17, 1862, to enable Powers to make the 
redemption that caused the damage to Craig’s secu- 
rities, which Craig’s suit against Litchfield, in which 


the testimony was given, was then on trial to recover. 


(The bill proceeds) 

In March, 1864, soon after tlhe coming in of the answers 
aforesa, 3 Litchfield ceased contending, and paid the judg- 
ment of $5,000 and costs (Record, p. 19 of the Bill). 

That on March 10, 1864, the said Benedict and Craig 
sold and conveyed the “ Washington street property” to 
D. W. Eaton and E. ©. Marsh, dona fide purchasers, for 
$2,100. 

On May 9, 1864, Powers quit-claimed to Craig the Con- 
gress Hall property for $1,563, although it was then con- 
fessedly worth $40,000, and without any accounting for or 
payment of the rents ($7,600), which Craig had collected 
during the two years and two montlis while Powers held 
the legal title. 
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This conveyance was subject, however, to $18,000 of 
mortgages, held by Craig on the property in April, 1860, 
when he took his indemnity mortgage and assignment of 
rents as security against liability on the Dehon appeal bond 
(Record, p. 19 of the bill). 

That although Benedict claimed in his testimony afore- 
said that the various transfers from Stewart to him were as 
security for his bill for services from the debtor, such claim 
by Benedict was a mere pretense and made male fide 
(Record, p. 20 of the bill). 

That the debtor, at the time he furnished the money to 
senedict to buy the judgment of Powers, owed Benedict 
less than $800, which then stood in open account; and for 
which and additional services he settled with the debtor on 
May 3, 1861, and took his note on time, regardless of the 
money advanced to procure the assignment of the Powers 
judgment, and gave his receipt for the notes on settlement 
on that date. 

Said notes were received in settlement on May 3, 1861, 
and were afterwards paid by sale of Stewart’s Lowa lands, 
which Benedict had in his hands when Stewart deceased. 

Both Powers and Craig knew that that pretense of secur- 
ity to Benedict was a sham. 

That when Powers assigned the judgment no written 
provision was made or pretended to be nade for Benedict’s 
security ; nor was there anything of that at any time before 
or since Powers took the reassignment and redeemed under 
that judgment; nor has he paid or pretended to pay, nor 
has Benedict received or pretended to receive anything 
from Powers or Craig on account of the claim for services, 
pretended to have been secured, nor as a consideration for 
said reassignment of said judgment by Benedict to Powers 
(Record, pp. 20, 21). 

Powers testimony in Ten Eyck suit, Record, p. 76. 

Benedict's testimony in same suit, p. 87, shows this to 


be true. 
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That Powers, by conveyance dated April 24, 1863, con- 
veyed the lrondequoit farm to M. F. Reynolds for $4,725 ; 
that Reynolds was a bona fide purchaser for value, without 

notice of the matters set forth in plaintiff's bill. This is 


- admitted by Powers’ answer. ‘ 


CRAIG’S TITLE TO THE LIVERY BARN. 


This is set forth in the bill, and is sufticiently stated in 
the preceding statement of the facts relating to it, for all 
practical purposes, till we present the proofs and statement 
together. 

The bill then proceeds (Record, p. 21): 

That Craig kept secret the deed of the Congress Hall 
property, so executed and delivered by Powers as aforesaid, 
for nearly three years, to wit, from May 9, 1864, till Feb- 
ruary 9, 1867, at which date he caused it to be recorded 

, in Monroe county. 

In July thereafter, Litchfield caused a bill to be filed in 
the name of Henry Ten Eyck, to redeem Craig’s securities 
on the Hotel and for an account of the rents. Copy of 
Ten Eyck’s bill (Schedule 19, p. 60 of Record) is annexed 


to plaintiff’s bill here. 


TEN EYCK’S TITLE AND SUIT. 


The relations of Ten Eyck to the suit brought in his 
: name are set out in plaintiff’s bill (Reeord, p. 8), but we 
te here present a condensed statement : 
| Three days after Stewart had given Craig the Dehon 
ae indemnity mortgage and the assignment of the rents of the 
| hotel as aforesaid, he returned from Rochester to Detroit, 
and gave a warranty deed of Congress Hall to Henry K. 
Sanger, cashier of the Michigan Insurance Bank, to which 
institution Stewart was indebted. 
This deed was given and received without defeasance, 
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but with an oral understanding that the same was to be 
held as cumulative security for Stewart’s debts to the Bank, 
which were perfectly secured before. The deed was 
intended to cover Stewart’s equity of redemption in the 
property against his New York creditors, while Craig 
should collect the rents of the Hotel for his indemnity on 
the Dehon appeal bond. That appeal having been taken 
to gain the four or five years’ time then required to get 
through the Court of Appeals, it was expected that the 
rents of Congress Hall would in the meantime accumulate 
a fund in Craig’s hands sufficient to pay the Dehon judg- 
ment; and that the Sanger deed would preserve the title in 
statu quo against outside creditors, while the Dehon judg- 
ment should be thus provided for. 

In May, 1867, the Michigan Bank had foreclosed its 
other securities and satisfied its debt against Stewart, so 
that on application of Litchfield, for a consideration of 
$200 paid by him, the Bank caused Mrs. Sanger, sole devisee 
of her husband, to convey this ostensible legal title to 
Litchfield’s friend, Henry Ten Hyck ; and upon that osten- 
sible title, Ten Eyck’s bill to redeem was filed as aforesaid. 
(Ten Eyck’s bill vs. Craig appears as Schedule 19, p. 60 of 
Record.) 

It took no notice of the execution sale on the Madison 
County Bank judgment; nor of Powers’ redemption from 
that sale; nor of Powers’ deed from tlhe sheriff under it; 
nor of Powers’ quit-claim deed to Craig, but treated Craig 
as in possession under the Cook lease (Exhibit 1, p. 37 of 
Record) and his mortgages, calling upon him to account 
for the rents received under his assignment of the lease, 
and for $5,000 paid by Litchfield for Craig’s indemnity, 
offering to pay any balance found due to Craig or to Litch- 
field, who was made party defendant ; and as being entitled 
to subrogation to Craig’s indemnity mortgage for $5,000, 
which he had contributed to Craig towards the payment of 
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his liability on the Dehon appeal and secured by such mort- 
gage. 

Craig’s answer to this bill (Schedule 20, p. 64 of 
Record). 

Craig claimed an adverse title to the Hotel property, 
as purchaser from Powers under his redemption deed in 
bar of Craig’s liability to account for the rents subsequent 
to March 17, 1862, the date of the redemption. 

He admits the contribution of $5,000 by Litchfield 
towards his indemnity, and claims that after giving credit 
for that amount and for rents collected up to Mareh 17, 
1862, and for other amounts collected from other securities, 
there remained an unpaid balance in his favor due on the 
indemnity mortgage. 

That answer made the only issue for trial apparent on 
the pleadings. But under the peenliar New York prac- 
tice, all matters of replication, rejoinder, ete., come up in 
their order in the proofs. 

Hence, the question of Craig's right, as an adverse holder 
of the redemption title by. purehase from Powers, to set it 
up in bar of any right of Stewart, or his assigns, to call him 
to account for the rents under Exhibit 1 (p. 37 of Record) 
to redeem that title, came up by way of replication, rejoin- 


der, rebutter, ete., in the proofs at the trial. 


REMARK. 

[t may conduce to an understanding of the case 
for trial, if we take a retrospect of the situation as 
disclosed on the antecedent trial of Craig vs. Litch- 
field in 1863, and the answers of Craig and Powers 
to the cross-bill of the latter. 

Whereby it appears that Powers stood as a volun- 
teer assignee, by re-assigninent from Benedict, of the 
judgment under which the redemption was made 
from Craig’s bid at execution sale on the Madison 
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County Bank judgment; and that Benedict held that 
judgment by assignment from Powers as security 
for payment of his bill for services. The plaintiff's 
object on the trial was to make the same case on tlie 
proofs that was made in Craig vs. Litchfield. So 
that if the testimony were the same he might rea- 
sonably expect to charge the title in Craig’s hands 
with a trust for Stewart, and to redeem it on pay- 
ment of Benedict’s charges and the cost of the 
redemption, together with any unpaid charges against 
the original title which Craig held for his indemnity. 


Special interrogatories attached to plaintiff's bill call for 
answer upon oath, whether the testimony in Ten Eyck suit 
was given as set forth in Schedule 21, plaintiff’s bill (p. 69 
of Record). This Schedule was taken from the Ten Eyck 

tecord, and verified by Whittemore’s dep’n., p. 162 of 


Record. 


(The bill continues ) 

That upon the foregoing testimony and other testimony 
and proceedings which appear in Schedule 21, plaintiff's 
bill p. 69 of Record, the cause was submitted to the judg- 
ment of the trial judge—Hon. James C. Smith; who, at 
the Monroe July Special Term of 1871, rendered judgment 
in favor of Ten Eyck (Schedule 22, plaintiff's bill, p. 89 
of Record), substantially, as follows: 


SPECIAL TERM DECREE ON TEN EYCK’S BILL TO REDEEM. 


Finding as fact: 

“ That the judgment under which Powers redeemed had 
been sold and assigned by him to O. M. Benedict on April 
10, 1860, before the redemption, in consideration of the 
full amount of the judgment paid by Benedict to Powers at 
the time. 
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“On the day of the redemption, to wit, March 17, 1862, 
Benedict re-assigned the judgment to Powers without any 
valuable valid consideration. 

“At the time of each of these assignments, and for 
several years preceding, Benedict was the attorney of 
Stewart, both in law and fact, and was his confidential 
adviser. 

“ He purchased said judgment, and took the assignment 
of it in his own name, at the request of Stewart, the money 
he paid for it was furnished by Stewart, or was replaced by 
him immediately after such payment, in pursuance of an 
arrangement between Benedict and Stewart, made before 
Benedict paid the money. 

“ There is no evidence that the assignment of the judg- 
ment from Benedict to Powers was authorized by Stewart, 
or that Stewart knew of it. 

“While Powers held the legal title to Congress Hall, to 
wit, from March, 1862, to May, 1864, he did not take pos- 
session of the premises, or receive rents on his own account, 
but he oeeasionally received the rents as Craig’s agent, and 
placed them to Craig’s credit in his bank. 

“The defendant Craig received the rents of Congress Hall ; 
had the management of the property; paid the taxes and 
interest on the incumbrances; and made repairs uninter- 
ruptedly, from the commencement of the term of the lease 
to Cook, to wit, the first day of May, 1860, to the trial of 
this action; and has never accounted to Powers for the 
rents received while Powers held the legal title. 

‘ Down to the time when Powers redeemed, Craig kept 
the accounts with Stewart, but after that time he kept them 
with Congress Hall, and not at any time with Powers.” 

On these facts the court decides, as matter of law (Record, 
p. 92): 

“That the defendant Craig, on entering upon the collec- 
tion of the rents on the assignment of the lease of the Con- 
gress Hall property, was in the position of trustee for Stew- 
art in respect to the leased property; and his purchase of 
the same, while he occupied that position, inured to the 
benefit of the cestwe gue trust, at his election. 

“ That when Benedict, the confidential adviser of Stewart, 
held the judgment under which Powers redeemed, he held 
itin trust for Stewart. 

“ Powers, as the assignee of Benedict, without considera- 
tion, took Benedict’s right in the judgment, and no more. 
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“ When Powers redeemed he took the land subject to the 
trust which attached previously to the judgment in his 
hands. 

“From the intimate relations existing between Powers 
and Craig, and froin the circumstances above found respect- 
ing their dealings with each other, and with the Congress 
Hall property, Craig is chargeable with notice of said 
trust.” 

REMARK. 
(a) Upon the foregoing finding, “that, upon the 
evidence before the court, Stewart neither author- 
ized nor was cognizant of Benedict’s reassignment 
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of the judgment to Powers,’ evidently depended his 
conclusion of law that, inasmuch as the redemption 
was procured by Benedict, Powers and Craig in con- 
federacy “ behind the back of Stewart,” the redemp- 
tion was a constructive fraud upon Stewart, in 
respect of which he was entitled to relief, rather than 
a combination of the same parties with Stewart in 
fraud of his creditors. 

(6) Finding as fact the former hypothesis, he held 
that Stewart had a clear equity, at his option, as the 
party furnishing the consideration ,for the purchase 
made through Benedict, to take the benefit of the 
purchase by redeeming Craig’s bid; whereas, if he 
had found as fact that the redemption was made with 
Stewart’s knowledge, or by his authority, he must 
have denied the relief by reason of the statute of 
New York, which precludes a resulting trust to the 
person furnishing the consideration, with knowledge 
of the title being taken in the name of another. 
Also of the Statute of Frauds, 13 Hliz. Ch., 4, 
re-enacted in New York, which declares the title of 
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such grantee ‘*‘ good between the parties,” and not 


chargeable with a trust in favor of the party furnish- 


ing the consideration ; but both statutes declare that 
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a trust results to the creditors of the party furnish- 
ing the consideration. 


Plaintiff's bill (Reeord, p. 23), referring to the said judg- 
ment of the trial judge, and to the judgment of the 
Supreme Court on Craig’s appeal from that judgment to the 
Supreme Court en dane, and to the judgment of the Court 
of Appeals on the subsequent appeal of Ten Eyck, states 
substantially what the latter court held, viz: 

First—That the transaction between Stewart and Ben- 
edict which had kept the judgment reassigned by Benedict 
alive at Stewart’s suggestion after it had been paid with the 
debtor’s money, could have no other object but fraud upon 
Stewart’s creditors. 

Second—That as against Ten Eyek, the $5 bid of Craig 
and the sheriff's certificate constituted an equitable title in 
Craig, which Ten Eyck claimning as grantee of Stewart, a 
party to the fraud, could not question for any participation 
of Craig in such fraud; and wpon such finding and judg- 
ment of the Court of Appeals decree was finally entered in 
Monroe county aforesaid in 1876. 


REMARK. 


We invite attention to the ruling of the circuit 
judge here, substantially adopting, as applicable to 
this case, the opinion of the New York Court of 
Appeals, above referred to, regardless of the distine- 
tion between that case, which claimed relief in 
respect of a fraud by Benedict upon his client Stew- 
art without his knowledge and behind lis back, in 
complicity with Powers and Craig; and the case at 
bar of a fraud by Benedict and Powers in complicity 
with Craig and Stewart upon Stewart's creditors. 

Against this latter fraud the New York Court of 
Appeals held that neither Stewart nor his assigns 
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had any interest entitling either to relief in respect 
of that title; that as to them it was res inter alios 
acta. 

This failure to distinguish the present case from 
that, and the finding of the court below that there 
was not sufficient proof of Craig’s complicity with 
senedict and Powers to found the distinction, are 
the matters to which we invite the attention of this 
court in what precedes, as well as what follows, in 
respect of the judgments of the New York courts in 


the Ten Eyck case. 


We proceed with the judgments on appeal. 

The judgment of the special term was reversed in October, 
1874, Mr. Justice Gilbert delivering the opinion, which 
appears, with the case as it was settled upon the evidence, 
in the findings of the trial judge, in 2 Hun. (Sup. Ct.) 
N. Y. Rep’s, p. 452, holding : 

1. That Ten Eyck’s bill to redeem cannot be sustained 
“unless a mortgagee can be converted into a trustee,”’ 
which is shown, in the sequel, cannot be done since mort- 
gages have been shorn of their capacity to convey legal 
titles and rights of possession, being thereby converted into 
mere liens for the actual indebtedness secured. 

2. Assuming that Ten Eyck’s bill to redeem from Craig’s 
legal title sought to question the validity of that title; it 
held Mrs. Sanger’s deed to be incapable, under the N. Y. 
statutes against champerty, of conveying any right to ques- 
tion the legal title of the adverse holder (p. 460). 

3. Even assuming that the relation of trustee and cestwe 
que trust existed between Stewart and Craig, independently 
of the mortgages, it held that Ten Eyck, as grantee, was a 
stranger to that trust, because none but a cestuc que trust, 
or some person standing in his place (assuming that Ten 
Eyck was not such person), could elect to enforce the trust, 
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4. And although Stewart or his heirs, or representatives, 
might have claimed the benefit of the trust in respect: of 
Craig’s purchase, and though Ten Eyck, his grantee, with 
warranty, might have succeeded to that right, that no such 
claim had ever been made. 

5. That though the court might, on Ten Eyck’s motion, 
compel Stewart’s heirs, or representatives, to elect to 
enforce the trust for his benefit; yet that right could not 
be made available to Ten Eyck for lack of those persons as 
parties to his bill. 

6. That if for any reasons the foregoing conclusions 
should. be deemed erroneous, yet, upon the facts of the 
case, the purchase of Mr. Craig was a perfectly valid one. 


NOTE. 

Here, as well as in the previous ruling (2) in 
respect of Ten Eyck’s bill to redeem, it is assumed 
that that bill sought to question the validity of 
Craig's legal title; whereas the bill to redeem 
affirmed that legal title, but charged it with a trust 
for Stewart, and claimed the benefit of the bargain ; 
but, in fact, no more questioning the validity of the 
title than would a bill to redeem a mortgage deed 
which had become absolute under the old law, where 
mortgages conveyed an absolute fee upon default of 
payment on the day; or would a bill by a creditor 
coming in for the benefit of an assignment under a 
trust deed for the payment of debts. 


7. That same idea of the office of Ten Eyck’s bill seems 
to pervade the entire opinion. Continuing at page 461, the 
learned court first speaks in respect of the findings of fact 
by the trial judge: 

‘** That the judgment under which Powers redeemed was 
held by Benedict in trust for Stewart; that Powers took 


30 


the assignment thereof subject to that trust, and that Craig 
ras chargeable with notice of the facts and the trust.” 

The opinion holds that the existence of those facts was, 
at the least, very questionable under the evidence, but con- 
cludes that it is unnecessary to diseuss the question of the 
sufficiency of that evidence in that regard, because the 
plaintiff was a stranger to the trust, and could not be heard 
to claim the benefit thereof, inasmuch as that right vested 
only in Stewart or his heirs or personal representatives, in 
exclusion of lis assigns. 

8. The opinion proceeds (p. 461) substantially, that the 
trial judge did not find as matter of law whether the effect 
of the transaction between Stewart and Benedict in respect 
of the judgment was, in fact, a payment thereof under the 
circumstances, and hence— : 

(a) In contravention of the statute regulating 
redemptions, and a fraud upon that statute in extend- 
ing the debtor’s period to redeem beyond twelve 
months ; and consequently— 

(6) A fraud upon Craig’s right as purchaser at 
the sheriff’s sale on execution ; and that, inasmuch 
as the court below had not passed upon those ques- 
tions of law, the same might not be properly before 
the appellate court for adjudication. 

9. The opinion proceeds, nevertheless, to consider what 
might have been the consequences if the trial judge had 
found the facts to have amounted to a payment of the 
Powers judgment, and if such finding had been presented 
to the appellate court for adjudication, as follows: 

“Tf the redemption was valid, Craig’got a good title by 
the conveyance from Powers. (The affirmative of both 
proposition and consequence being conceded by Ten Eyck’s 
bill.) Such title must stand until assailed by Stewart or 


his heirs or personal representatives (excluding assigns). 


“And (top p. 32) if invalid, for the reason suggested, 
viz., as a fraud upon the statute, and consequent fraud upon 
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Craig’s bid, it was a nullity ; and Craig got a good title in 
equity by his purchase at the execution sale, which he is 
entitled to have consummated by the sheriff vesting him 
with the legal title. 

“ His receipt of the money paid to him by Powers in 
order to effect the redemption did not destroy his right to 
such conveyance unless Powers had a right to redeem.” 


Then the opinion, upon the preceding hypotheses and 
assumption, deduced the following dilemma: 


“ The redemption proceedings cannot be held to be valid 
for the purpose of destroying the rights of Craig as pur- 
chaser at the execution sale; and at the same time held to 
be invalid for the purpose of avoiding the conveyance to 
Craig, made by the same person who effected the redemp- 
tion.” 

10. ‘The opinion next considers the finding of the court 
below, that Craig assumed fiduciary relations to Stewart by 
acceptance of and entering upon the discharge of the duties 
prescribed in the assignment of the so-called Cook lease 
(Exhibit 1), and holds, substantially 


That because the subject of Craig’s agency was “the 


— 
‘ 


rents,’’ 


instead of the legal title out of which they flowed, 
the assignee of the lease was as free as any stranger to spec- 
ulate in that legal title, in view of cutting off both his 
assignor’s right to the rents and his own obligation to aceu- 
inulate the same for the purposes agreed in the Exhibit. 

Hence the decree of Special Term was reversed and new 
trial granted. 


Thereupon Ten Eyck appealed to the Court of Appeals. 


TEN EYCK’S APPEAL TO THE COURT OF APPEALS. 


Instead of taking a new trial under the ruling of the 
General Term, Ten Eyck elected under the statute, to appeal 
to the Court of Appeals, where the reversal by the General 
Term of the decree at Special Term was affirmed in Sep- 
tember, 1875. 


AN RE NRE cg ap: 
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Andrews, J., delivering the opinion (62 4. Y., 406, 


opinion at p. 414), in which appears : 

1. An erroneous statement of the situation of the Hotel 
property as to the incumbrances at the time of Mr. Craig’s 
bid at sheriff’s sale, on December 17, 1860, which might 
lead to confusion if not corrected. 

It states that the Dehon judgment of $10,000, was a 
prior lien to the Madison County Bank judgment, thus 
showing a total incumbrance of $28,000 on the Hotel, sub- 
ject to which Craig took title under his $5 bid at execution 
sale. Whereas the Dehon judgment (Exhibit 2, p. 182), 
though rendered in New York City, October 24, 1859, was 
not docketed in Monroe county till November 25, of that 
year; and therefore was subject to the prior lien of the Mad- 
ison County Bank judgment (Exhibit 34, p. 217 of Record), 
recovered and docketed in Monroe county, October 26, of 
same year. Hence Craig’s purchase under the latter judg- 
ment at sheriff’s sale cut off the lien of the Dehon judgment, 
and his indemnity mortgage of April 24, 1860, against 
liability upon it—whereas, according to the statement of the 
Court of. Appeals, Craig’s purchase at execution sale took 
subject to the Dehon judgment and to payment thereof. 

Hence, the conclusion of the learned judge of the Court of 
Appeals (p. 416), ‘‘ that Craig’s bid of $5 was the full value 
of Sanger’s interest in the Hotel preperty, and did not tend 
to impeach the fairness of Craig’s purcliase as the basis of 
an equitable title ’’—was $10,000 short of the eqnity attrib- 
uted to it; and his purchase did not cut off, but was subject 
to payment of the debt secured by his indemnity mortgage, 
and a consequent discharge of Litchfield’s bond, instead of 


creating liability on it. 

2. The op'nion of the court as to Craig’s fiduciary rela- 
tions to Stewart as mortgagor, and as assignor of the Cook 
lease, is substantially an affirmance of the conclusions of 
the general term, giving substantially the same reasons. 
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3. As to Ten Eyck’s claim of a trust resulting through 
Stewart, his grantor, of the benefit of the purchase made 
by means of the judgment paid for with Stewart’s money, 
that court does not hold with the General Term in either 
particular—either, 

first — That the judgment paid for with the 
debtor's money was ineapable of furnishing the basis 
of a redemption title valid as against any one, or for 
any purpose ; hor, 

Second—That the judgment having been so paid, 
Or aig’s acceptance from Powers of the amount of 
his (Craig’s) bid did not impair Craig’s right to a 
deed from the sheriff, notwithstanding his accept- 
ance of the money he liad bid with notice of the 
circumstances and of the situation. 

As to the first proposition, the appellate court restricts its 
judginent to the case before it (pp $16, 417 of opinion), 


saying: 


“ Upon the facts found, the Powers judgment, on being 


assigned to Benedict, was in law satisfied. Payment by a 
debtor to his e eadthos of his debt extinynishes it: and when 


Stewart through lis agent paid the judgment, it was gone. 
It eould not be kept alive by taking i in assignment in the 
name of a thir | pe rsot for his | pene ( Llarbeck ». V ander- 


helt. 20 NV. Y.. 395). This is salehahe the general rule ; 
and if, under special circumstances, this result would not 
follow, there is nothing in the circumstances ander which 
the assignment to Benedict was made which, in law or 
equity, prevents the operation of the principle stated. 
Stewart was .the owner of the Congress Hall property 
when the judgment was assigned to Benedict, and no rea- 
son (upon the findings) can be suggested for his keeping the 
judgment outstanding in the name of a third person, unsat- 
isfied of record, unless it was for the purpose of overreach- 
ing or embarrassing his creditors,” 
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NOTE. 


The ‘‘ findings” here referred to by Judge Andrews 
stated nothing but “that the money was furnished by 
Stewart wnder an arrangement between the latter 
and Benedict,” without stating what the arrange- 
ment was. 

It seems, unfortunately for Ten Eyck, that the 
case before the Appellate Court contained no find- 
ing upon the evidence at the special term given by 
Benedict, Powers and Craig, inclusive of the answer 
of Powers and Craig to Litchtield’s cross-bill, which 
appeared in evidence before the trial judge, show- 
ing the lawful purpose of keeping the judgment 
alive “as security to Benedict.’’ 

However, as the evidence before the trial judge, 
also shows that all pretense of that lawful purpose 
dropped out of the transaction when the parties pro- 
ceeded to use the judgment to redeem—doubtless 
the intent deduced by the Appellate Court from the 
findings, which omitted that pretense, was the true 
intent of the transaction ; although the evidence these 
parties gave before the trial judge, and in the sworn 
answers to the cross-bill, so plenarily established 
the proposition of the lawful purpose of keeping the 
judgment alive for Benedict’s security. 

Second—As to the second proposition of the gen- 
eral term, “ that Craig’s acceptance of the money for 
his bid, with knowledge of the situation, did not 
impair his right to a deed from the sheriff,’ the 
court withheld its judgment, and decided only that 
the transaction as stated (in the findings), did not 
“operate a release of Oraig’s equitable title’’ in favor 
of Stewart, or his assigns; that, as to them, the trans- 


Re la 


35 


actions between Craig and Powers were res inter 
alios acta. 
The court then proceeds to state the reasons for that con- 
clusion (p. 418), as follows: 
“That Stewart had by his own act kept the Powers judg- 
ment outstanding as an apparent lien on the property after 


it had been paid. It does not lie with him to say that the 


redemption was void, to defeat the deed from Powers to 


Craig, and then to claim that Craig, by taking it, lost his 


rights as purchaser on the sheriff's sale.”’ 
NOTE. 

That these reasons depart from the case and brief 
of counsel before the court, to found the dilemma 
here suggested. For neither Ten ‘Eyck’s bill nor 
briefs of counsel (brief reported with the opinion, 
p. 411) claimed that the redemption was void, ‘‘ to 


” nor for any 


defeat the deed from Powers to Craig, 
purpose ; or that “by taking the deed from Powers, 
Craig lost his right,’ or any right as purchaser at 
Sheriff's sale. But Ten Eyck’s bill (Reeord, p. 63), 
was, both in law and fact, an election to affirm the 
title obtained by Powers on the redemption from 
‘Oraig’s bid, claiming the benefit of the bargain. 
The briefs of counsel claimed, and the judgment of 
the trial judge granted Ten Eyck the benefit of the 
bargain, and decreed reconveyance by Craig on pay- 
ment of Craig’s and Litchtield’s charges against the 
prior and subsequent legal title (Record, p. 93). 
Ten Eyek’s bill was also an affirmance of the validity 
of the deed from Powers to Craig, who, taking the 
deed with notice of the circumstances, put himself 
in Powers’ shoes, with notice that Powers stood in 
Benedict’s shoes, as holder of the subsequent legal 
title in trust for Stewart. And such was the decree 
of the judge at Special Term, then before the Appel- 
late Court for re-adjudication. 
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Hence, omitting the dicta obiter the case, the 
briefs and the decree before the court for its judg- 
ment, it seems the court declined to decide whether 
Craig, by acceptance of the money for his bid with 
notice of the circumstances, released his equitable 
title to Powers; but, having already adjudged that 
Stewart and Benedict had continued that judgment 
as an apparent lien upon the property with intent 
to defraud Stewart’s creditors, that court merely held 
that it did not lie with Stewart, the party contriving 
that fraud, nor his assigns, to move the court to 
decide whether Craig’s acceptance of the money 
with notice was a release of his equitable title, or 


merged it in Powers’ legal title or not. 
& 


Hence the court, after considering and confirming the 
judgment of the genera! term as to the effect of Craig’s 
personal, fiduciary, contract relations to Stewart, ordered 


judgment absolute under the stipulation. 


(We now proceed with the bill.) 

The bill then states (Record, p. 23), in respect of the 
claim that Craig’s equity under his sheriff's certificate sur- 
vived the surrender of it to Powers on the redemption, 
“that the defendants pretend and claim such survival, but 
the plaintiff insists, as creditor of Stewart, upon the fraud 
and collusion previously set forth in the bill, stating that 
Stewart’s default in redeeming Craig’s bid at the expiration 
of the twelve months after the execution sale accrued by 
collusion between Benedict, Stewart’s attorney, and Craig, 
with a view of redeeming it at the expiration of fifteen 
months by Craig’s surrender of it to Powers, in the fraud- 
ulent redemption scheme set forth in the bill, whereby 
Craig merged his equity in Powers’ fraudulent redemption 
and extinguished it as an equity.’’ 


— 
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Plaintiff also insists (Record, p. 24), as against any claim 
i of an equity of Craig resting in that bid, that Craig recov- 
ered the money lie had bid to protect his securities against 
the lien of the Madison County Bank judgment by suit 
against Litchtield, and left it standing as a debt to Litch- 
field from Stewart, instead of a debt of Stewart to the 
bank, satisfied by execution sale of Stewart’s property to 
Craig. 

Plaintiff's bill further states that the statutes of Michi- 
gan in limitation of actions against estates of deceased _ per- 


sons do not begin to run until after letters testamentary or 
of administration shall have been issued, and that that lim- 
itation had not expired on plaintiff's debt when Stewart 
deceased. 

Plaintiff further states, in respect of the six years lim- 
itation by the statutes of New York to six years after dis- 
covery of alleged frauds, that he had no knowledge or 
information of the fraudulent transactions set forth in the 
bill till within six years before filing it; that he was in 
active service as surgeon in the army of the United States 
during the summer of 1861 and thence to the close of the war 


of the Rebellion ; and that during that time he had learned 
and knew nothing of the matters stated in the bill (except the 
fact that he was requested to, and did join Litchfield as 
surety for Stewart in the bond to Craig, hereinbefore men- 
tioned), until his return from the war, late in the summer 
of 1865, at which time, or soon thereafter, he casually 
learned that a suit of Ten Eyck, claiming as owner, to 
redeem Congress Hall, was pending. And in the fall of 
1876 plaintiff learned that Ten Eyck’s suit had terminated 
in a decision adverse to Ten Eyck, as hereinbefore stated, 
and that a. bill substantially like this bill of the plaintiff 
had been filed September 26, 1876, by other parties in 
behalf of the plaintiff, and others interested in the estate of 
said decedent. And in reliance upon that bill as sufficiently 
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representing himself personally and officially, he had rested 
until that bill was dismissed by the United States Supreme 
Court, on appeal, at the October term, 1881, on demurrer 
for multifariousness in joining too many plaintiffs, but with 
strong intimation in the opinion of the court that the mer- 
its of the case on the facts were with the creditor plaintiffs 
therein. 
The present bill was filed February 25, 1882. 


REMARK. | 

We invite attention to a slight error of fact in the 
statement of the bill (p. 24 of Record), that Craig’s 
recovery was against Litchfield and the plaintiff 
as sureties—the fact being, that plaintiff was not 
sued, being with the Army of the Potomac when 
Litchfield was sued. So the recovery was against 
Litchfield alone (see Record, Exhibit 54, p. 325). 


PRAYER OF THE BILL. 


The prayer of the bill waives answer on oath, except as 
to certain specific interrogatories, as to which an answer 
under oath is prayed (interrogatories, pp. 26-27), and 
waiver of general answer (at foot of p. 24 of Record). 
Prayer that the property aforesaid may be decreed to have 
been obtained in fraud of creditors, and decreed to be 
assets of decedent’s estate. 

That a receiver be appointed, and defendants be required 
to account under direction of the master, and convey and 
pay to the receiver. 

That the master publish notices, both in New York and 
Michigan, to all persons interested in the estate of the 
decedent, to present their respective claims to the master. 

That the master sell the property, and that the receiver 


convey to purchasers. 
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That the master deliver the avails of income, and of sales 
to plaintiff as home administrator for distribution by him 
at home; or proceed to administer and distribute the same 
under the direction of the court. 

The latter course, the estate being insolvent, would seem 
the most expedient. 


THE DEMURRER. 


The defendants, other than Ten Eyck, interposed a joint 
demurrer to plaintiffs bill (Reeord, p. 96), which was 
heard on June 20, 1882, by Blatchford, J. 


GROUNDS OF DEMURRER. 


1. That plaintiff as administrator of Stewart, has not 
capacity to sue in this court. 

2. That plaintiff has not stated such a case as to entitle 
him to discovery or relief. 

3. That the bill does not state facts sufficient to give this 
court jurisdiction. 

4. That the bill does not state facts sufficient to constitute 
a cause of action against defendants or either of them. 

5. That bill shows plaintiff has not exhausted his legal 
remedy. 

6. That the suit was not brought within six years after 
plaintiff's cause of action accrued. 

7. That suit was not commenced within ten years after 
plaintiff's action accrued. 

8. That bill does not show that the facts could not have 
been with reasonable diligence, discovered more than six 
years before suit. 

9. That Mrs. Stewart, Mrs. Sanger and the heirs and 
devisees are necessary parties. 
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10. That the bill is multifarious because exhibited in 
separate, distinct and inconsistent rights. 

11. That the bill is multifarious because exhibited 
against defendants for matters wherein several of the 


defendants are in no wise interested. 


The demurrer was overruled (13 Fed. Rep., 315) after 
full argument, by order of court (Record, p. 97), entered 
August 20, 1882, and tlhe defendants assigned to answer. 


DECISION ON DEMURRER. 


Buiatonrorp, J. (Record, p. 341.) 

1. The bill is filed on behalf of the plaintiff individually 
as a creditor of Stewart, and on behalf of other like ecred- 
itors, and is not brought by him in his capacity of adminis- 
trator of Stewart. 

2. The debt of the plaintiff was prima facie established 
against the estate by the proceedings in Michigan. All the 
property of the estate everywhere has been reached and 
applied except that pursued in this suit. No judgment in 
any suit but such a suit as the present could reach that. 
No administrator of Stewart could bring such a suit, and 
no administrator could be appointed in New York. Under 
such circumstances the case of Kennedy v. Creswell, 101 
U7. S., 641, is a direct authority that this bill will lie. In 
that case the plaintiffs were simple contract creditors of the 
deceased, and filed a bill against his executor and devisees 
of his real estate for an account of his personal estate and 
a discovery of his real estate,and application thereof to the 
payment of his debts. There was a plea, that although 
there were sufficient assets, the plaintiffs had not enforced 
their claim against the executor by proper proceeding at 
law. The court held that the creditor of a deceased person 
had a right to go into a court of equity for a discovery of 
assets and the payment of his debt,and would vot be turned 
to a court of law to establish fhe validity of his claim; and 
that the court, being in rightful possession of the cause for 
discovery and account, would proceed to a final decree upon 
all merits. The case of Case v. Beauregard, 101 U. &., 
688, holds that where a creditor has a trust in his favor 
he may go into equity without exhausting legal processes 


we 
am 


41 


or remedies; that if he avers insolvency, so that a suit at 
law and the recovery of a judgment would not afford 
relief, that is enough to show there is a remedy in equity, 
and that the same is trne where fraudulent conveyances are 
charged, and a privilege or lien on the property is claimed, 
and there is a prayer that the conveyance be declared void 
and the property be made liable to pay the amount due to 
the plaintiff. 

3. It is objected that Powers had no interest in Congress 
Hall or in Congress Hall Barn; that no defendant except 
Powers has any connection with the Irondequoit property ; 
that Mrs. Powers has no concern with the Washington 
Street property, and, that the executors of Craig have 
no concern with any of the property except the rents 
from Congress Hall. The gravamen of the bill is the 
alleged fraudulent conspiracy between Stewart, John Craig 
and Powers to defraud the creditors of Stewart. The bill 
seeks to reacli the property and its rents, and proceeds 
acquired by John Craig through such alleged conspiracy, 
and also tle property acquired by Powers through the same. 
Such a bill is not multifarious. 

4. On the allegations in the bill it is not manifest that 
the widow or heirs of Stewart are necessary parties. There 
is no allusion in the defendants’ brief to this ground of 
demurrer. 

5. The allegations of the bill are such that the defence 
that the plaintiff discovered the fraud more than six years 
before this suit was brought, must be raised by plea or 
answer, so that the issne on the discovery may be tried as a 
question of fact. 


THE ANSWERS. 


The defendants respectively filed answers to the bill, 
which, answer on oath being waived except to the special 
interrogatories (pp. 26-27 of Record), merely put the 
plaintiff to proof of his case. 

They each failed to answer the special interrogatories. 
The plaintiff filed exceptions to the several answers for 
insufficiency in that regard, and they each submitted to 
answer further. | 

We invite attention to these further answers to interro- 
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gatories Nos. 8 and 11, which call for answer as to whether 
Benedict drew the deed of the Livery Barn of November 
15, 1861, from Powers to Craig ; also whether he drew the 
deed of Congress Hall from Powers to Craig in May, 1864. 

In answer to these exceptions, the defendants severally 
say, that neither of them have either of those deeds in their 
possession, or under their control, and do not know where 
the deeds are; and have no knowledge, information or 
belief as to whether either of them was drawn by Benedict. 
(See Powers’ further answer, Record, p. 136, which is a 


sample of the others.) 


THE ANSWER OF DEFENDANT POWERS. 


Powers states (p. 115 of Record) that he does not know 
what appeared in tle minutes in the case of Craig v. 
Litchfield, though he copies into his answer the testimony 
cited in plaintiff’s bill as given by him in that case; and 
says, “‘ that if it appearsin the minutes that he testified that 
Benedict paid him the amount due on his judgment when 
he bonght it; that he did not pay anything when he took 
the re-assignment ; the same is not correct—the facts being 
as afterwards stated in his present answer;” otherwise 
with this exception, that he gave the testimony cited in the 
bill. 

He admits that he put in an answer to Liteltield’s cross- 
bill, but cannot say whether Exhibit 16 te plaintiff’s bill 
correctly sets forth the answer or not. He begs leave to 


refer to it when produced for the terms of that answer. 

He admits (p. 117) that Schedule No. 21 of plaintiff's 
bill, alleged to be the copy of stenographie minutes of trial 
in the Ten Eyck case, presents, substantially, an accurate 
statemant of the testimony he gave on that trial. 

He says further (p. 118) that Whittemore was plaintiff in 
the Walker- Whittemore bill, which was dismissed for multi- 


fariousness; le believes he was the real plaintiff in the 
Ten Eyck case, and is the real plaintiff in the present 
action. 

Then he proceeds to give his corrected statement on the 
subject of Stewart’s furnishing the money to procure the 
assignment of the Powers judgment, as follows : 


“And said defendant further says that the judgment 
against the said Stewart and in favor of the defendant here- 
inbefore referred to, upon which the defendant redeemed 
the various parcels of property, as is stated in the said bill 
of complaint, was a judgment recovered upon a promissory 
note executed by said Stewart; that when such judgment 
was assigned by this defendant to said Oliver M. Benedict, 
the said Benedict gave to this defendant his draft upon said 
Stewart, upon time, for the amount thereof ; which draft was 
the true and sole consideration for the assignment of such 
judgment. 

“ That said draft was accepted by said Stewart, but was 
not paid at maturity ; that the same was renewed from time 
to time, but none of such renewals were ever paid, either by 
said Stewart or said Benedict, and that said defendant did 
not obtain his pay for such assignment from said Benedict 
by means of said draft or otherwise. 

“ That said Benedict afterwards, aud on the 17th day of 
Marchi, 1862, reassigned such judgment to this plaintiff in 
consideration of such outstanding draft, and that such judg- 
ment was at all times a valid lien upon the property of said 
Stewart in the State of New York for the whole amount 
thereof. 

“ And that the foregoing statement is the true history of 
the assignment of such judgment by this defendant to said 
Benedict and his reassignment to this defendant.” 


ANSWER OF DEFENDANT, OSCAR CRAIG. 


The defendant, Oscar Craig, in answer to the 3d, 4th, 5th 
and 6th interrogatories (p. 26 to the bill) states (pp. 137-8): 

“This defendant admits that the said Oliver M. Bene- 
dict, Daniel W. Powers and John Craig were present at the 
trial referred to in the third interrogatory attached to said 
bill of complaint, and were sworn as witnesses on said trial ; 
that Hon. Addison Gardiner acted as Referee, and this 
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defendant as attorney or counsel for the said John Craig. 
Both the said Addison Gardiner and this defendant took 
duwn, as he believes, the substance of the testimony given 
by the witnesses on said trial. * * Headmits that Liteh- 
field commenced the cross-suit as alleged (p. 138); that 
Powers and Craig did serve sworn answers to the complaint ; 
that Exhibits attached to plaintiff’s bill (Nos. 14, 15, 16) are 
copies of the said bill and answers. And he further says, 
upon information and belief, that said answer of said Daniel 
W. Powers, in the action commenced by said Litehfield, 
was drawn by said Oliver M. Benedict, and that the answer 
of said defendant John Craig was drawn by this defendant, 
with the advice and assistance of said Oliver M. Benedict.’’ 

The defendants attach to their respective answers the 
saine matters in bar of plaintiffs bill, which were specified 
as grounds of the demurrer that was overruled as aforesaid 
by the court below. 

Plaintiff filed replications to the several answers, and the 
proofs which appear in the Record were taken. 

The bill was taken pro confesso as to the defendant Ten 
Eyck. 

The cause was heard on pleadings and proofs at New 
York City, and after due deliberation his honor, Mr. Jus. 
tice Blatchford, sitting as circuit judge, disinissed the bill, 


delivering the opinion (Record, p. 343) hereafter set forth. 


THE PROOFS. 


In the proofs we give : 

First—A_ short history of prior litigation and of the 
Exhibits put in evidence. 

Second—The conspiracy of Stewart and Benedict before 
Benedict enlisted Powers and Craig in active participation 
with him. 

Third—The conspiracy after Benedict enlisted them 
with him. 

Fourth—Powers’ evidence in defence; and 


Fifth—Replicatory evidence. 


SHORT HISTORY OF INTERMEDIATE LITIGATION AND OF 
THE EXHIBITS AND DEPOSITIONS PRODUCED 
IN EVIDENCE HERE. 


The testimony relied upon by the plaintiff to establish 
the confederacy of Craig and Powers with Benedict and 
Stewart in the case, is a reproduction of the minutes of the 
evidence given by Benedict, Powers and Craig on the trial 
of the ease of Craig v. Litchfield in November, 1863 ; and 
of the sworn answers of Craig and Powers to Litchfield’s 
cross-bill in that suit; and of the same testimony of Bene- 
dict and Powers, and the same sworn answers of Powers 
and Oraig in the suit of Zen Zyck v. Craig brought in 
Litehfield’s interest July 13, 1867; and the evidence of 
Craig in the Ten Eyck suit, with some subsequently discov- 
ered documents relating to the confederacy of Benedict 
with Stewart and the same parties, 

The minutes of testimony in Craig v. Litchfield have 
been carefully preserved, and are reproduced in this case. 
The accuracy and completeness of the minutes are unques- 
tioned and unquestionable. 

Of course the sworn answers and other record and doca- 
mentary evidence do not admit of question ; and, as we have 
before stated, the only question of fact in this case arises in 
the attempt of the defendant Powers to change his oft- 
repeated testimony ‘‘that Stewart farnished and Bene- 
dict paid him the money on his judgment against Stewart ;” 
and “that he paid nothing for the reassignment of it.” 

First—As to the Litigation: 

Certain depositions not entitled in the present suit have 
been admitted by stipulation here, subject to objection as 
to substance. These and the occasions and dates of taking 
them are as follows: 

It appears that Mr. Whittemore, who was counsel with 
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Judge Selden in the Ten Eyck suit, and doubtless was 
interested with Litchfield in the recovery sought therein, 
sned and obtained judgment for $12,000 and upwards 
against Stewart, in the State of New York, in 1862; and 
after Craig’s appeal to the general term, to wit, in 1873, he 
revived that judgment against the heirs of Stewart by sczre 
Facias, and having issued execution, sold the Hotel prop- 
erty and took a sheriff's deed. 

After the final decree dismissing Ten Eyck’s bill, Mr. 
Whittemore had commenced a suit in ejectment to recover 
possession of the Hotel property, making James Terry, the 
occupying tenant, defendant. 

Upon issue joined in that suit the testimony of Stewart’s 
widow, Mary A. Stewart, was takey in August, 1876 (com- 
mencing p. 262 of present Record), Mr. Danforth, counsel 
for Craig’s estate, appearing for the defendant. 

That suit was discontinued, but the testimony then taken 
is stipulated into this case instead of taking it over again. 

In September, 1876, Mr. Whittemore and Henry N. 
Walker, a creditor, joined as plaintiffs in the bill of com- 
plaint, referred to by the plaintiff in the present bill as 
having been dismissed in October, 1881, on demurrer for 
multifariousness. 

Subsequent to the filing of the last named bill Mr. 
Whittemore commenced anotlier suit in ejectinent upon his 
sheriff's deed, making Hamlet D. Scrantom, the occupying 
tenant, defendant. 

In that suit in 1880 Mr. Whittemore took the depositions, 
which have also been stipulated to be read in this case, viz: 
Robert P. Toms, of Detroit; Abiram P. McConnell, of 
Ludington, Michigan; Fred. S. Stewart, son of Nelson P. 
Stewart; Henry P. Sanger and Theodore Romeyn, of 
Detroit ; John H. Martindale, of Rochester, N. Y., late law 
partner of Benedict, since deceased ; and of Oscar Craig, of 
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Rochester, N. Y. Each and all of which are stipulated to 
be read here, subject to objection as to substance. 


Second—As to the Exhibits: 


In the same ejectment suit Mr. Whitemore took the 
depostion of Mr. D. W. Powers, in the spring of 1880, a 
portion of which (Record, p. 332) is also stipulated into the 
present case. 

In that deposition appeared Mr. Powers’ first departure 
from his testimony hereinbefore cited, “ that Stewart fur- 
nished Benedict the money, and Benedict paid it to him 
for the assignment of the Powers judgment.” This depar- 
ture is repeated, as will be seen in the sequel, in his testi- 
mony in this suit, his answer on oath being waived except 
to special interrogatories, and not being responsive to inter- 
rogatories. He was sworn on his own behalf, and gave the 
evidence shown in the Record here (p. 308, et seg.) to estab- 
lish that departure. On his cross-examination by Mr. Ker- 
nan, he was shown the Exhibits A, B and C, which were 
produced by Mr. Kernan, and verified by Mr. Powers, and 
marked by the examiner. 

He was also shown a letter (Record, p. 318) produced 
from the archives of the Michigan Insurance Bank of 
Detroit, dated February 17, 1860, purporting an enclosure 
from Powers’ Bank of a draft on Stewart of $2,339.85, for 
collection—the avails whereof appeared entered March 5, 
1860, to the credit of Benedict’s account in his pass-book 
with Powers’ Bank (Exhibit A), and drawn out by two 
cheeks, Exhibits B and C, dated respectively March 7, 1860, 
filled up by Powers’ own hand ; ©, for $1,525.80, to Powers ; 
B, for $814.05, to Mr. Craig, both checks charged to Bene- 
dict in his pass book, Exhibit A, and canceled with Powers’ 
bank stamp. 

These Exhibits were delivered to Mr. Whittemore with 
others by O. M. Benedict, the son and executor of his father, 
the late Oliver M. Benedict, in the spring or summer of 
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1880 (Record, p. 330). Mr. Whittemore expected to use 
them at the trial of his ejectment v. Serantom, but he was 
non-suited on some preliminary matter on bringing that 
suit on for trial. He was proceeding on appeal to this 
court from that non-suit when the judgment of the court 
below was rendered, dismissing plaintiff's bill on the merits 
of the issue of the complicity of Craig and Powers with 
Benedict in the redemption scheme ; and, in view of his 
manifest interest in that issue, as stated in his deposition 
(p. 148), he discontinued that appeal and ejectment. 


THE EVIDENCE IN TEN EYCK’S CASE SHOWS NO INTENT 
OF STEWART TO DEFRAUD HIS CREDITORS. 


As we have seen, the trial judge in the Ten Eyck case 
found, and such was the fact, that there was no evidence in 
the Ten Eyck ease that “ Stewart knew of or authorized ” 
the redemption scheme; and it was only the accidental 
omission to include a finding in that case, as settled for the 
appeal, upon the vigorous and unmistakable testimony of 
the parties to that scheme, showing the lawful purpose of 
“securing Benedict’s bill,” as that which induced the keep- 
ing the judgment alive by assigninent to Benedict, that led 
the Court of Appeals to declare that (upon the findings) no 
object but fraud upon creditors could have induced it ; and 
hence to charge Stewart as a party to that fraud and to pre- 
clude his right to relief. 

Therefore the reproduction in this case of the evidence 
in the Ten Eyck case must fail to charge Stewart in this 
suit with intent to defraud his creditors, and tend only to 
again prove him the victim of Powers’ and Craig’s specula- 
tions in his property through his misplaced confidence in 


Benedict, which appeared in that suit ; but— 
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SUBSEQUENTLY DISCOVERED DOCUMENTS REVEAL 
STEWART’S COMPLICITY. 


These documents seem conclusive of Stewart’s knowl- 
edge and sanction of Benedict’s proceedings in confederacy 
with Powers and Craig in the premises; consequently, of 
senedict’s loyalty to his client in the trusts he reposed in 
those parties in his client’s behalf. 

Mr. Whittemore, with his deposition in this case, repro- 
duced and verified the Exhibits, pleadings and proofs from 
the records in the Ten Eyck case. He produced and 
proved additional documents, which, with the former, were 
marked and numbered 1 to 55 inclusive, in the order they 
appear in this Record. 

The first of the additional documents, with reference to 
the date of discovery of Stewart’s complicity with Bene- 
dict, though subsequent in the order of time of execution, 
is Exhibit 42 (Record, p. 220), produced here and proved 
by Mrs. Stewart with her deposition of August, 1876, being 


%) 


a draft of a deed of the “ Irondequoit farm” to Powers 
apparently in confirmation of Powers’ redemption deed of 
March 21 preceding. 

This Exhibit is Schedule 8 of plaintiff's bill, and is given 
in full (Reeord, p. 31). Mrs. Stewart states in her depo- 
sition that Benedict presented the draft of the deed to 
Stewart at Detroit and requested him to sign it; and it was 
thereupon signed by Stewart, but failed of further exeen- 
tion and of delivery because she refused to sign it. 

The next new Exhibit, prior in date, but later discovered, 
is Exhibit No. 47 (Record, p. 225). 

This is an assignment by Stewart to Benedict, dated 
December 14, 1861. It assigns to Benedict the surplus of 
the fund then in Craig’s hands for indemnity, together with 
such as should be subsequently added, in trust for Stewart's 
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wife and wife’s sister. This assignment was delivered at 
Detroit three days previous to the expiration of the twelve 
months limit of Stewart’s right to redeem Craig’s bid on 
the Hotel of December 17, 1860, and one month (less one 
day) after Powers’ deed of the Livery Barn to Craig on 
November 15 preceding. 

The Exhibits 9 and 10 are Benedict’s pocket diaries, 
which show, ater alia, entries of the expenses of his jour- 
ney from Rochester to Detroit on the occasion of taking 
the assignment (Exhibit 47); also entries of his expenses 
on the previous trip of November 4, the first after his 
client was stricken with paralysis. 

These entries show him starting from Rochester Decem- 
ber 13 (Exhibit 47 was executed at Detroit on the 14th); 
that he attended church at Detroit on Sunday, the 15th, 
and was in Rochester doing business on the 17th cf Decem- 
ber. So that he might have saved default in payment of 
Craig’s bid of $5 on that day if he had deemed it 
expedient. 

That he had that bid in mind, and that it was the ocea- 
sion of that journey and of the Exhibit, is the inference 
suggested for consideration. 

These Exhibits, Nos. 9, 10, 47 and A, B, C of Powers’ 
deposition, were each: and all delivered to Mr. Whittemore 
by O. M. Benedict, Jr., on the same occasion, and at about 
the time of Powers’ deposition in the Whittemore-Scrantom 
ejectment case. (Whittemore’s deposition, pp. 151, 152, 
160, 161, 320 of Record. ) 

The originals of the six last named Exhibits are returned 
here, by order of the court below, for inspection at this 
hearing, together with the original of Exhibit 42, produced 
by Mrs. Stewart, with her deposition in the ejectment case. 

Exhibit 11 (p. 191 of Record) consists of a series of let- 
ters in reference to the matters of Benedict’s agency, com- 
mencing June 8, 1859, and continuing to July, 1862, 
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addressed directly to Mr. Stewart, till September, 1861, 
and after that to his wife. 

We invite attention at, this point to four of these letters 
with reference to the now disputed point of Stewart’s 
having remitted the money to Benedict to pay the Powers 
judgment, viz., to letter of December 26, 1859 (pp. 193-4 
of Record), supposed to refer to the note upon which the 
Powers judgment was recovered, which Benedict had sued 
for Powers and had attached Congress Hall when he 
wrote the letter of December 26 (attachment being Exhibit 
6, Record, p. 188). 

See also letters of February 2, 1860 (Record, p. 194) and 
of February 11 and 16 (p. 195), the two first referring to 
loans from Craig upon which interest was in arrear, advis- 
ing Stewart of negotiation for time, ete. 

Also that of 16th saying, “ I saw Mr. Craig this morning, 
and arranged for a statement to-morrow (17th); drafts will 
be drawn for the amounts you named ; and I[ told Mr. Craig 
this morning that when interest was paid up he must give 
you time to turn yourself and fix him up.” 

The avails of draft remitted in letter from Powers’ bank 
for collection of Stewart (Record, p. 318), dated February 
17, were deposited to Benedict’s credit in his pass-book 
“A,” March 5, 1860; and drawn, to a cent, by Benedict’s 
two checks, “B” and “OC,” on March 7, 1860, the former 
$814.05, to Craig, the latter $1,525.80, to Powers. And 
Benedict made the following entries in his diary (Exhibit 9) 
under date of March 7, 1860 (Record, p. 320) to wit: 

“ John Craig for N. P. Stewart, $814.05. 

“Sp. deposit at Powers’ for future, ete., $1,526.” 

The Powers judgment was assigned to Benedict April 
10, 1860 (Record, p. 219). 

Exhibit 10, being Benedict’s diary aforesaid, contains an 
entry under date of March 25, 1861, which seems to put a 
guietus upon the pretence of his taking security from his 
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client for his bill of services ; and to fix his position as con- 
spirator with him beyond question. This is the entry : 

“ Agreed to take the Port Huron bonds and notes at $50 
absolutely.” 

This is supposed to refer to the subject of Exhibits 26 


and $75,000 of the notes of the Port Huron & Milwaukee 
Railway, transferred to Benedict and Martindale in 1860 
and the notes pat in judgment May 8, 1861. 

The corporation is the one whose railway Stewart had 
under contract for construction when the financial crash 


of 1857 suspended active operations. Here were $325,- 


000 earned, which he put in Benedict’s hands to await the 
better times which never came to him, but—thie fatal stroke 
of paralysis on the 13th of September following. (See 
Record, pp. 156, 148 W’s deposition.) 

The letters of Benedict which are made Schedules to 
plaintiff’s bill are parts of Schedule 11, before referred to, 
and are inserted in the bill, with reference to contempo- 
raneous events related in the bill, which occurred in the 
course of Benedict’s duty in the agency to which they 
relate. 

Exhibit 45 (Record, p. 221) contains Craig’s receipts to 
the tenant for rent of the hotel, showing his reception of 
the rents uninterruptedly, and of avails of mortgage, $1,200 
on the Hotel furniture, sometimes paid into Powers’ bank, 
and receipted to the tenant by Powers, for Craig; and 
placed to Craig’s credit in his, Powers’ bank; the same 
while Powers held the legal title under the redemption, 
as before and after he quit-claimed to Craig. 

Exhibits Nos. 15 to 28, relate to Stewart’s Iowa lands, 
transferred to Benedict; and were produced with the 
deposition of Gen. Martindale, Benedict’s law partner, now 
deceased, showing avails of sale of those lands, more than 
sufficient to satisfy Benedict’s bill of services, which the 
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redemption scheme omitted to provide for. The General 
also stated that he had nothing to do with, and knew 
nothing about the bill of sale of Port Huron bonds, or the 
notes, Exhibits 26-27; that he was away to the war in 
those days, and Benedict turned over to him what was left 
unsold of the lands on his return. 

Exhibit 54, is the judgment record in full in Craig v. 
Litchfield. 

Exhibit 55, is an official abstract of title showing the 
[rondequoit farm clear of incumbrances, except the Madi- 
son County Bank judgment, when Powers redeemed. Pow- 
ers had claimed in his evidence here an additional $1,000 
incumbrance. 

Exhibit 3 (Record, p. 183), is Powers’ affidavit of the 
value of Congress Hall, made after final dismissal of the 
Ten Eyck suit, on the application for an extra allowance of 
cost, showing its value when that suit commenced, above 
incumbranees, to have been $50,000. 

Exhibit 49 (Record, p. 226) is Truesdale’s minutes in 
Craig v. Litchfield. 

Truesdale’s testimony (Record, p. 259) shows that he 
acted as attorney for Litchfield in taking the minutes afore- 
said; that the suit was tried at Rochester in Osear Craig’s 
law office ; that Mr. Craig was present during the trial and 
sat near by, where the Referee, Judge Gardiner, also took 
minutes of the trial. : 

Exhibit 50, is copy of Oscar Craig’s minutes (Record, p 
234). These minutes are shown and also stipulated to be a 
correct copy of Oscar Craig’s minutes. 

Exhibit 51 (Record, p. 246) is an abstract from the origi- 
nal of Judge Gardiner’s, the Referee, minutes copied into 
the Record, instead of transcribing the entire minutes, which 
agree with the others. These several Exhibits agree as to 
the evidence and proceedings of the trial in all essential 


particulars. 
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CONSPIRACY WITH BENEDICT ALONE. 


In March, 1860, Stewart furnished the money to pay the 
Powers judgment of January 26, previous, suggesting that 
the assignment to Benedict of April 10, 1860, be procured 
from Powers, and that the judgment be held for security 
for Benedict’s bill for professional services ( Benedict’s tes- 
timony, cited Record, p. 16). 

Both Powers and Craig were cognizant of this transac- 
tion at the time, and of Stewart’s object in leaving the 
judgment uneancelled of record, as appears below. 

Powers, in his sworn answer of December 9, 1863, to 
Litelifield’s cross-bill (Exhibit 16, plaintiffs bill, p. 58 of 
ivecord), states : 

‘** Defendant admits that he recovered a judgment against 
Nelson P. Stewart for the sum of $1,481.78, as in said 
complaint alleged, but he denies that said Stewart paid, 
arranged or settled the same with this defendant. On the 
contrary, he alleges that O. M. Benedict paid to this defend- 
ant the amount of said judgment, and took an assignment 
thereof from this defendant; and defendant has no know- 
ledge or information, nor does he believe the said assign- 
ment was for the benefit of said Stewart; that he under- 
stood from both Stewart and Benedict that-it was assigned 
to said Benedict to be held for the amount as security to 
said Benedict.” 7 

Craig, in his sworn answer (same date) to the said cross- 
bill (Exhibit 15, plaintiff's bill, p. 51 of Record), states: 

“ Defendant denies, on information and belief, that said 
Stewart ever paid, arranged or satisfied the judgment in 
favor of Daniel W. Powers, mentioned in the complaint ; 
and alleges on information and belief that the same was 
for a valuable and adequate consideration assigned to O. M. 
Jenedict as his property absolutely.” 


It was under this pretense “ of security to Benedict ” 
that that judgment was assigned to Benedict after it was 
paid and the judgment left uncancelled of record for 
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future use. (Benedict’s testimony in Craig v. Litelifield, 
Record, p. 16.) 

That this idea of “security to Benedict” was merely a 
cover of Benedict’s trust of the judgment of his client, 
appears by Benedict’s letters in respect of this same bill 
for services, subsequently referring to it as unsettled, and 
requesting settlement of it. (Exhibit 11, Record, pp. 200- 
201.) 

And by Benedict’s subsequent settlement and receipt on 
May 3, 1861, of the debtor’s notes for it (Exhibit 46, 
Record, p. 225 and 20) as part of plaintiff's bill, proved 
(Whittemore’s deposition, Record, p. 160). 

The same pretense is made to Dr. McConnell, when 
Stewart’s family horses were transferred by him to Bene- 
dict, at Detroit, in November, 1861, and shipped to Bene- 
dict, at Rochester, by Fred. Stewart (See MeConnell’s 
deposition, Record, pp. 281-3; Fred Stewart's deposition, 
pp. 285-6). 

Same pretense when Benedict arranged in November, 
1861, for continuing the conspiracy with Mrs. Stewart 
(Mrs. Stewart’s deposition, Record, p. 266). Also letter to 
Mrs. Stewart, of April 24, 1862, saying: 

‘* Mr. Stewart could send me anytliing he chose as seeur- 
ity to me, which has not been already assigned to you and 
your sister. I think you had better send me that carriage 
if it cannot be sold there ’’ (Record, p. 208). 

That pretense of the assignment of the Powers judgment 
as ‘‘ security for Benedict’s bill” for services was entirely 
ignored between the parties when the judgment was reas- 
signed to Powers, and in the redemption that was made 


under it. 


Powers testifies in Ten Eyck suit : 

“What did you do with the money that you received 
from Craig for this property (hotel)? Did you pay any of 
it to Benedict ? 
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No. sir. 
Nothing, before or since, having reference to that mat- 


No, sir. 

Or anything on account of that judgment ! 

No, sir; the money I was after was for another judg- 
ment. 

Did Mr. Benedict give you the judgment ? 

Mr. Danforth objected. 

He assigned me the judgment. 

Without any consideration ¢ 

[ paid him nothing for it.” 


(See Powers’ testimony, in Ten Eyck suit (Record, p. 75). 


: 
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Benedict testifies: 


“You reassigned the Powers judgment to Powers? 

“ Yes, sir. 

“* At what time? 

“T presume it was on the 17th of March, 1862. 

“Did you receive any consideration for the reassign- 
ment ? 

ae 

“ Have you ever received any consideration for it? 

“| never have received any consideration for this assign- 
ment, if you put it precisely in that form. 

“ Did you make any claim to the avails of the judgment 
in any way / 

“ No, sir; not that I recollect of.” 

(See Benedict’s testimony in Ten Eyck suit, Record, p. 
87.) 


In May, 1861, Stewart deeded 587 acres of land in Iowa 

et} to Farley, as security for $800 due Farley, with defeasance 

HS to O. M. Benedict, the latter having indorsed for that 

| | amount to Farley. 

We Stewart paid the debt and Farley deeded the property to 

) Benedict (Benedict’s testimony in Litchfield v. Craig, p. 

17); and deeds of Iowa lands (Exhibits 15 to 23, Record we. 
pp. 214 and 215,and Martindale’s deposition (p. 300) 

aise showing the value of the lands and that Benedict had sold 

aes most of them but that he, Martindale, knew nothing about 
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how they were acquired; also Whittemore’s deposition 
(Record, p. 155) as to the value of the Iowa lands. 

These depositions show the Iowa lands were worth more 
than sufficient for payment of Benedict and Martindale’s 
bills for services and all expenses—500 acres of land worth 
from $3 to $15 per acre. 

The idea of Benedict’s requiring or taking security for 
his bill for services is preposterous in view of the transac- 
tions which immediately followed the assignment, April 10, 
1860, of this judgment. 

On May 22, 1860, the debtor’s farm, known as the Corn- 
wall farm, was bid in on foreclosure by Benedict and deed 
taken to B. and Martindale, in secret trust (Exhibit 24, p. 
215). Benedict having furnished his own money to make 
the purchase, subsequently accounted to the debtor for the 
net avails of resale of it to Mason Cole (Exhibit 25, Reeord 
p. 215; Fred. Stewart’s deposition, Record p. 287; Exhibit 
D, Whittemore’s 2d deposition, Record p, 321). 

On September 5, 1860, the debtor was at Rochester and 
made bill of sale dated Rochester, September 5, 1860, of 
$250,000, of bonds of the Port Huron & Milwaukee Rail- 
way Co., to Benedict and Martindale (Exhibit 26, Record 
p. 215; Benedict’s diary, Exhibit 10, Record p. 191; 
Whittemore’s testimony, Record p. 156); abstract from 
same diary under date of March 25,1861: “Agreed to take 
the Port Huron donds and notes at $50 absolutely.” 

The notes referred to being three promissory notes of the 
P. H. & M. Railway Co., of $25,000 each, which were dated 
August 13, 1860, and sued by Benedict and Martindale 
December 8, 1860, and put into judgment (Exhibit 27, 
Record, p. 216) on May 8, 1861, of $78,000 and upwards 
(Whittemore’s deposition, Record, p. 156-7). 

The value of the aforesaid bonds and notes depended 
upon the success of the enterprise, which in turn depended 
upon the success of the debtor in tiding over his financial 
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difficulties, and his resumption of the work for completion 
of the railroad ; but all collapsed together, when the debtor 
was stricken down in September, 1861, as before mentioned 
(Whittemore’s deposition, Record, pp. 147-148). 

Romeyn’s deposition and Exhibits, Record, p. 294, show 
these bonds were good collaterals in New York City, at 40c. 
on the dollar, and that Stewart had disposed of large 
amounts of them on very favorable terins. 

September 6, 1860, Stewart deeded the Congress Hall 
Barn to Mr. Benedict, without consideration (Exhibit 28, p. 
216). Benedict’s testimony cited (Record p. 17), and letter 
of Benedict of same date, saying: “In haste, I will only 
say that the deed is enclosed to be ex’d and ack’d bef. com’r 
for this State” (Record p. 199). 

See Benedict’s valuation of the Barn property (Exhibit 
D, W.’s deposition, p. 321) at $7,000. Stewart valued it at 
$10,000 (Exhibit E, p. 322). 

On October 18, 1860, the debtor deeded to Benedict 
thirty-three feet on Washington street, Rochester, without 
consideration (Benedict’s testimony, in Craig v. Litchtield, 
Record, p. 17). ° 

This thirty-three feet was part of the Washington street 
lot, purchased by the debtor as a residence for his son, Fred. 
Stewart, at a cost of $25,000, giving back purchase money 
mortgage for $9,000; but this 33 feet, having been acci- 
dentally left out of that mortgage, was sold on the Madison 
County Bank execution on December 17, 1860 (Fred. Stew- 
art’s testimony, Record, p, 289). 

This thirty-three feet was not covered by Craig’s indem- 
nity mortgage, but the Dehon judgment, in respect to which 
Craig liad become surety, wasa lien, yet the Madison County 
Bank judgment held priority-over that. Therefore title 
under execution upon the bank judgment would be free 
from all prior encumbrances. This title was procured by 


59 


Craig and Benedict at the price paid by Powers for redemp- 
tion by deed from Powers as soon as Powers redeemed it. 

On December i7, 1860, Mr. Benedict attended the sale 
on the Madison County Bank execution and bid in the Barn 
at $5, and took sheriff's certificate. Craig was entitled to be 
subrogated to the lien of Dehon’s judgment on the Livery 
Barn at the time of Benedict’s bid of $5. 

On January 2, 1861, Benedict caused the title to the 
Livery Barn to be collusively transferred to Powers for $70 
and a decree for $1,438 rendered against his client for defici- 
ency on that sale (Exhibit 30, p. 216). 

The chronological history of the Congress Hall Barn 
property transaction shows this collusive sale of the Barn 
and collusive decree for deficiency. 

[n the beginning the property stood in Stewart’s hands 
encumbered by— 

1. Mortgage to Rochester Savings Bank, $1,500. 

2. Mortgage, Stewart to Walbridge, assigned to Powers, 
$1,400. 

November 5, 1859, Powers attached the Barn and Con- 
gress Hall and Lrondequoit property on the debt, upon which 
the judgment under which subsequent redemption of the 
Hotel and other property was made was rendered (Exhibit 
6, p. 188). Benedict and Martindale were plaintiff's attor- 
neys in that attachment suit. 

November 25, 1859, the Dehon judgment became a lien 
(Exhibit 2, p. 182). 

January 3, 1860, Powers commenced foreclosure of his 
mortgage on the “ Barn”’ property (Exhibit 29, p. 216); 
and Craig on the same day, by the same attorney, com- 
menced foreclosure on the Parma farm, Oscar Craig attor- 
ney in both cases (Record, p. 250). 

January 26, 1860, judgment rendered in Powers’ attach- 
ment suit for $1,481.78 (Exhibit 5, p. 188), and this became 
a lien on the Barn and Hotel and the other property 
attached. 
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February 21, 1860, Benedict writes Stewart (Record, p. 
196), saying: ‘ Savings Bank has commenced foreclosure of 
the mortgage on the Barn, interest, cost and insurance, 
$128.75.” * * If the interest is paid the principal will 
not be called for, but must be paid promptly to have the 
loan continued.” 

March 2, 1860, decree for foreclosure on Powers’ mort- 
gage and on Craig’s Parma farm mortgage, O. Craig attor- 
ney (O. Craig’s testimony, p. 250). 

March 7, 1860, Benedict paid Savings Bank their interest 
and costs and insurance, and stopped that foreclosure suit 
(Benedict’s diary, Exhibit 9, transcribed in Whittemore’s 
deposition, p. 157). 

Before April 10, 1860, Benedict paid Powers his judg- 
ment of January 26 (with Stewart’s money) and took an 
assignment of that judgment on April 10, and its lien on 
the Barn, Hotel, and other property, and made entries in his 
diary, Exhibit 9, on March 7, 1860, (See Whittemore’s 
deposition, p. 34 of Record, as follows : 

“ John Craig for N. P. Stewart, $814.05.” 

* Deposit at Powers’ for future, ete., $1,526.”) 

April 23, 1860, Craig became surety for the payment of 
the Dehon judgment of $10,000, and was entitled to subro- 
gation to its lien on the “ Barn’’ and other property, 
although he took indemnity mortgage on Congress Hall, the 
Erie county farm and Irondequoit farm, and assignment of 
Gook lease, collateral. Benedict drew the papers (See 
Craig’s testimony, cited in bill, p. 17). 

Same day, Aprd 23, 1860, Benedict settled and paid 
interest to January 1, 1860, and costs on Powers’ fore- 
’ 


closure decree against: the “ Barn,” and the proceedings 


were stayed ; at the same time he settled the Parma farm 


foreclosure with Craig on same terms (Whittemore’s depo- 
sition, extract from Benedict’s diary, p. 152; and O. 
Craig’s deposition, p. 250). 
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September 1, 1860, Benedict wrote Stewart he had rented 
the Barn for $500 (Record, p. 198). 

5, 1860, Stewart was at Rochester, and trans- 

ferred to Benedict $250,000 Port Huron bonds (Exhibit 26, 

p. 215) and (Whittemore’s deposition, p. 156). This Exhibit 


was dated and signed by Stewart at Rochester. Stewart 


Septe mber 


returned home: and— 

Next day, September 6, 1860, Benedict writes Stewart 
(Record, p. 199): “In haste; I will only say that the deed 
is enclosed, to be executed and acknowledged before com- 
missioner for this State.” This letter supposed to enclose 
deed, same date, of Barn from Stewart to Benedict, in 
Benedict’s handwriting (Exhibit 28, of W’s deposition, 
Record, p. 216) and (W’s deposition, p. 157). Powers 
was cognizant of this deed (D. W. Powers’ testimony, 
Record, p. 308). Benedict speaks of the deed and its want 
of consideration in Craig v. Litchfield (cited in plaintiff's 
bill. Record, p. 17). 

Sept mber 8. 1860. (Reeord, p. 199) Benedict wrote to 
Stewart, saying: “ The Savings Bank has commenced fore- 
closure on the “ Barn” mortgage; * * papers served 
to-day ;’ * * “ Powers says unless the interest is kept 
up he will clear the thing up;”’ * * ‘“ You had better 
put me in funds to fix it up at once ; * Let me hear 
from you.”’ 

(Nor~e—This was just two days after he had sent to Stew- 
art a deed to convey the Barn to himself, which he pro- 
posed in this letter to have Stewart pay incumbrances 
upon). 

September 13, Benedict wrote to Stewart (Record, p. 199) : 
“T have received your draft and paid the Savings Bank 
int., $52.50, int. upon int., $ .76c., and costs, $43.36, total, 


. 


$96.62.” (Kutry of the above payment in Benedict’s diary, 
under date, September 15, 1860, as follows: ‘ Deposited 
Stewart’s draft, $105.00, Pow. ; Paid Savings B’k. int., &e. 


$96.62—leaving $8.38.”’ 


. /-— . 


62 


(Note—This pays Savings Bank interest to July 1, 1860; 
and nothing more accrues due on it till Jan’y 1, 1861). 

Benedict on receipt of this remittance, September 13, 
writes Stewart: “ You will have to make further provisions 
for interest on the other mortgages. These folks are par- 
ticular about their interest” (Record, p. 199). 

(Nore—Interest from January 1 to July 1, 1860, was 
back on Powers’ foreclosure decree; and this letter ealls 
for funds to pay that, which, we shall see, was remitted 
immediately by Stewart. ) 

September 22, 1860, Powers buys Savings Bank mort- 
gage and pays $1,500, and interest one month, 25 days— 
from July 1 (Exhibit 31, Record, pp. 157 and 217). 

1860, October 10, (Record, p. 200) Benedict writes: ‘* I] 
have paid the Hornby interest, $120.14” (This is a mort- 
gage on Mrs. Stewart’s farm); ‘“ Powers, $49.81” (This paid 
Powers’ interest to July 1, on Barn mortgage. Nothing 
more due on it until January 1, 1861). 

December 17, 1860, the Barn was sold on Madison County 
Bank execution and bid in by Benedict at $5. Craig at 
same time bid in Congress Hall on same sale for $5, as 
before stated. 

Two days after these bids, to wit: 

December 19, 1860, Barn was advertised for sale for 
January 12, 1861, on Powers’ foreclosure decree (O. Craig’s 
testimony, p. 251). Powers then knew of Benedict’s deed 
of the Barn by Stewart of September 6 (Record, p. 316). 
Of course he did not know of it when he commenced the 
foreclosure of January previous, and that was then a hostile 
proceeding, but interest and cost had been paid after that, 
and had been kept dowag by Benedict ; but the subsequent 
sale advertised for January 12, 1861, pending the truce, 


was, nevertheless, collusive. Powers swore in Litchfield 
v. Craig (Record, p. 244): “I received no suggestions 
from Benedict or Craig as to the foreclosing my mortgage 
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on the ‘ Barn.’ Benedict was instrumental in keeping off 
that foreclosure (sale?) for a long time. Mr. Benedict 
induced me to delay the collection of paper of Stewart’s for 
a large amount.” 

Benedict testified (Record, p. 233): “ Powers said at the 
time (of sale?) he would be glad to receive his pay and 
convey the property.” 

Notwithstanding the sale was being advertised, Benedict 
wrote the following letter : 

1860, December 24, (Record, p. 203): “ Mr. Powers 
to-day wished to know if the interest and ins. would be paid 
on the Barn mortgage by the first of Jan’ y.” 

1861. Before the day appointed for sale Fred. Stewart, 
who lived at Rochester, seeing the property advertised, 
called on Benedict and inquired about it (I. Stewart’s testi- 
mony, Record, p. 291). 

1861, January 12, Barn property sold and bid in in 
Powers’ name for $70, and decree of $1,438 deficiency ren- 
dered against Stewart (Exhibit 30, p. 216 of Record). 

Immediately after this sale Fred Stewart called on Bene- 
dict and inquired what was done at the sale; and Benedict 
said he attended the sale and bid in the property in the 
interest of Fred’s father, N. P. S. (Record, p. 291). 

October 14, 1861, Benedict wrote his first letter to Mrs. 
Stewart, after learning Stewart’s condition (p. 208). On 
October 17 and 26 he wrote again, promising to come to 
Detroit (p. 204). 

On November 5, Benedict came to Detroit, and arranged 
with Mrs. Stewart, Dr. McConnell and Fred. Stewart for 
shipping Stewart’s household goods, family horses, silver, 
etc., to himself at Rochester (Mrs. Stewart’s deposition, pp. 
265-6 of Record, and the letters of Benedict proven by 
her). See also deposition of McConnell (pp. 281 and 282 
of Record); also Benedict’s testimony in Craig v. Litch- 
field (p. 17 of Record) ; Fred Stewart’s deposition (p. 285); 
Benedict’s diary (Record, p. 191). 
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And as soon as practicable, to wit, November 15, 1861, 
after Benedict’s return from Stewart's, he put the Livery 
Barn in Craig’s hands and wrote the letter of November 
18, (p. 28 of Record); and soon thereafter, to wit, 
December 13 following, returned to Detroit and procured 
Exhibit 47 (p. 225), dated December 14, 1861; and subse- 
quently enlisted Craig and Powers in active conspiracy with 
him to add the legal title of the Hotel to the indemnity 
fund in Craig’s hands, with the result which will appear in 


the sequel. 


THE CONSPIRACY AFTER BENEDICT ENLISTED POWERS 
AND CRAIG IN ACTIVE PARTICIPATION IN IT. 


No question is raised, or intended to be suggested, but 
that the original transaction, wherein the debtor transferred 
the rents of the “ Hotel” and other securities to Mr. Craig 
for his indemnity, were at arm’s length and fair, both as 
respects the debtor and his creditors; nor as to the mort- 
gages held by Powers and the Savings Bank on the “ Livery 
Barn ;” but only as to subsequent transactions, in which 
Mr. Benedict, as sole manager of the conspiracy, enlisted 
Powers and Craig in his aid after his client was stricken 
with paralysis and helpless, 

The matter of the transfer of the legal title of the ** Liv- 


> to Mr. Powers seems to have been the only 


ery Barn’ 
exception to the trust of Stewart’s Rochester property, 
being limited to Benedict exclusively until after Stewart's 
disasters culminated in paralysis, in September, 1861; but 
the title to the “‘ Livery Barn,” which Stewart had deeded 
to Mr. Benedict in September, 1860, Benedict placed the 
title to that with Mr. Powers on January 12, 1861, by 


means of an ostensibly hostile, but actually collusive sale, 


under that old foreclosure decree of March 2, 1860, on a 


cet. 
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bid of $70, and left the mortgage debt standing in decree 
for deficiency against Stewart for $1.438. 

Powers thus held that legal title till after Stewart was 
stricken duwn, on September 13, 1861, when Mr. Benedict, 
being called to his bedside, attended on the 5th of November 
following ; and returning thence to Rochester, he procured 
Powers to deed the ‘*‘ Barn’? to Mr. Craig on the 15th of 
November, by paying $3,216.57, the principal and interest 
of both the Powers mortgage and that of the Savings Bank 
(Exhibit 32, p. 216 of Record). 

This transaction is claimed to have been managed by 
Benedict, and that he drew the papers on his return from 
that visit to Detroit; and that the payment of these mort- 


gages was made from the funds of the rents of the Hotel, 


‘ 


then in process of accumulation in Craig’s hands as security 
against his liability on the Dehon appeal bond. 

This conelusion is inferred from the circumstances. 

The rents at that time had been collected to the amount 
of $5,400. 

Craig was bound to pay interest on balances as they 
accumulated in his hands (Exhibit: I, p. 37 of Record), and 
his liability on the bond had not been fixed, the appeal still 
pending undetermined. That, as a purchase, in the way of 
business, no man could expect to buy that property worth 
from $7,000 to $10,000 for the amount paid; and no man 
induced by business motives would sell it at that price; but 
with reference to the relations of these parties, and the 
manner of the acquisition of this title before stated, no 
other solution than the trust inferred seems reasonable. 

The evidence that Benedict was called to Detroit consists 
of his letters to Mrs. Stewart in response to that call; 
Exhibit XI is the list of Benedict’s letters. Those perti- 
nent to this point are found at pp. 203-4 of Record, of 
October 14, 17 and 26, 1861; that of 26th promising to 


come on Monday, November 4. 
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That he did make that journey and returned at the day 
named, is evinced by entries in his diary, of the fact, and 
of expenses of his journey under date of November 5, with 
memo. of expenses, ete., for charges on the family horses 
paid to Dr. McConnell and for shipping to Rochester, 
which, with silverware, etc., were arranged to be shipped 
to Benedict on that occasion. 

The entries (Record, p. 123) show that Benedict 
arrived at Rochester on his return on November 7, 1861. 
The deed of the Barn was executed on the 15th, and Bene- 
dict wrote the letter of the 18th (p. 205 of Record). 

That Mr. Benedict drew that deed of 15th from Powers 
to Craig is stated in the bill, and special interrogatory 8, p. 
27, calls for answer on oath as to that fact ; and for produe- 
tion of the deed for inspection to show whether it is in 
3enedict’s hand writing; but none of these defendants 
(Craig’s successors) seem to have the deed in possession or 
to know where it is. Mr. Powers cannot tell whether Ben- 
edict drew the deed or not. 

On December 13, 1861, directly after this deed of the 
15th of November, of the “ Barn,’ Mr. Benedict returned 
to the bedside of his client; and on the 14th took from 
him an assignment (Exhibit 47, p. 225 of Record) to him- 
self in trust for Stewart’s wife and wife’s sister, of the sur- 
plus of the fund already in Craig’s hands for his indemnity 
(the deed of the Barn being now a part of that fund), and 
of “ what should be thereafter placed in his hands for that 
purpose.” 

That assignment bears date December 14, at Detroit, just 
three days prior to the expiration of the twelve months 


limit of the judgment debtor’s (Stewart) right to redeem 
Craig’s bid of December 17, 1860, at the sale of the 
Hotel under the Madison County Bank execution. 

It appears that Mr. Benedict started from Rochester for 
Detroit, December 13, 1861 (Exhibit 47 was executed on 
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the 14th), that he attended church at Detroit, December 15, 
and was in Rochester doing business on the 17th. So that he 
might have saved default in payment of Craig’s bid on that 
day if he had deemed it expedient. 

That he had that bid in mind and that it was the ocea- 
sion of that journey and of the Exhibit is at least a fair 
inference. 

The proof of the journey, and date of departure and 
return, appears in Benedict’s pocket diary of 1861 (Exhibit 
10). 

Mr. Whittemore proved (p. 160 of Whittemore’s dep’n) 
the handwriting of Stewart to the Exhibit, and that of Mr. 
Benedict to the entries in his diary. ‘The following is a 
copy of the entries as they appear in the diary: 

‘December 13, 1861. Left for Detroit ; fare, $8.50. 


” | Se sreakfast, $8.50. 
. 15, Attended Hogarth’s Church—Text, 
Oe ty 10 ch., 15th v. 
on OE Ww. Hooker , $25. 
¥ ae T Hastings, $2.” 


(Hogarth’s church was in Detroit.) 

The debt provided by this trust for Mrs. Stewart was a 
myth. That Mr. Stewart did not owe her anything is 
shown by the judgment of the Probate Court (Exhibit 1, 
of Whittemore’s deposition), where it appears that she pre- 
sented a claim of debt and it was rejected (p. 178 of Ree- 
ord). This was judicial, and her only remedy was by 
appeal to the circuit court. 

Fred. Stewart’s deposition (Record, p. 293) shows that 
Mrs. Stewart was poor when Stewart married her; and that 
the Baines family (Mrs. Stewart’s maiden name) were 
dependent upon his father’s bounty. 

As soon as practicable after Benedict had returned with 
Exhibit 47, he reported progress to his client by letter of 


December 23, 1861, addressed to Mrs. Stewart (Record, p, 


205), saying : 
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“ T received yours by due course of mail, and its contents 
noted and fully understood. It will all be well, and I shall 
attend to your interests. I think I shall sueceed in doing 
something for you. * * * You had better box, as I 
said to you, and send to me, or as youn may see fit, such of 
the property as we concluded ought to be devoted to the 
payment of your and your sister’s demands. Pack silver, 
snch as urn, knives, forks, spoons, china, glassware, ete. 
You will remember that a bill of sale was made to Rebecca 
(the wife’s sister) when | was there. * I have not 
been very well since my return home. * * * [shall 
endeavor to do for your interests, and I think I see how 
and where it is to be done.” 


The next step in order of this history was the reassign- 
ment of the Powers judgment by Benedict to Powers, 
March 17, 1862, and Powers 


39, pp. 218-19 of Record). 


’ redemption under it (Exhibit 


This Exhibit consists of, first, a certified copy of the Pow- 
ers judgment; second, assignment of the judgment from 
Powers to Benedict, dated April 10, 1860, and marked 
“A ;” third, reassignment to Powers, marked “ B,’’ dated 
March 17, 1862; and fourth, Powers’ affidavit of the 
amount due as redeeming creditor, sworn to March 17, 
1862. 

NOTE. 

In this redemption affidavit, Powers states “ that 
he recovered the judgment of January 26, 1860, and 
that for a valuable consideration paid to him by O. 
M. Lenedict, April 10, 1860, he assig 


ment to him;” but he omits to state that he paid 


ned the judg- 


Benedict any valuable consideration for the reassign- 
ment, merely saying “that the reassignment was in 
writing ;” and in referring to the amount then due on 
the judgment he speaks only “ upon his information 
and belief.” 


On this redemption, Powers took Sheriff’s deed of the 
Hotel (Exhibit 38, p. 218 of Record) on payment of $5 and 
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interest, and the deed of the Irondequoit 77 acres and the 
Washington street lot (Exhibit 37, p. 218 of Record) on 
payment of $35,315 and interest, being the aggregate 
amount of the Madison County Bank bids made by Wen- 
dell at sheriff's sale for both parcels; and on March 24, in 
consideration of $1,800 he conveyed the Washington street 
33 feet to O. M. Benedict and John Craig (Exhibit 40, p. 
220 of Reeord). (This is stated in bill and admitted in 
answers. ) 

That Craig voluntarily suffered Powers to take the title 
of the property from the sheriff on this redemption, instead 
of taking the title to himself, is manifest, aside from the 
circumstances aforesaid, in this, that he might then have 
redeemed from Powers redemption either on his Dehon 
judgment, which was a prior lien to the Powers reassigned 
judgment; or upon his indemnity mortgage of April 24, 
which he had taken from the debtor; and could thereby 
have saved his title to the Hotel for the $5 paid the sheriff, 
and the Irondequoit farm for $1,615, bid by Wendell. He 
had Litehfield’s bond to indemnify him against this 
advance, if he had chosen to make it; but the fact is signifi- 
eant that he chose only to take a joint deed to himself and 
Senedict of the Washington street property, which his 
indemnity mortgage did not cover, and to allow Powers to 
take and hold the legal title of the “ Hotel” and the 
acres farm till he had recovered from Litelifield. 

On May 27, 1862, evidently with intent to confirm Pow- 


ii 


ers’ redemption title to the Irondequoit farm, Benedict pre- 
pared a draft of the deed of that property from his client to 
Powers (Schedule 8, plaintiff’s bill, Record, p. 31), and 
took it with him to Detroit, and there procured his client to 
sign it, but Mrs. Stewart refused to join him. Hence it was 
never delivered (Mrs. Stewart’s deposition, pp. 267-8 of 


Record). 


TO 


Mrs. Stewart produced this deed on her examination in 
Whittemore v. Terry, August, 1876. 

This is the first evidence showing that Mr. Stewart knew 
anything of the redemption, or what use Benedict had 
made of the assignment of the Powers judgment procured 
with Stewart’s money (Whittemore’s cross-examination, pp. 
267-8 of Record). 

Let us take a retrospect of the situation at the date of 
Benediet’s journey on December 13, 1860, to procure 
Exhibit 47 from his client; and consider the redemption as 
subsequently developed, from that point. 

Benedict had bid in the Barn on the execution sale on the 
Madison County judgment on December 17, 1860, for $5, 
and Mr. Craig had attended that sale with him, and had bid 
in the Hotel at $5 (Extract from Craig’s deposition, p. 18 
of Record). Wendell, who represented the Madison County 
Bank at that sale, had bid in the Irondequoit farm at 
$1,615—which and the Hotel, Craig’s indemnity mortgage 
covered—and the Washington Street 33 feet, at $1,700, 
(not embraced in that mortgage); and Benedict held the 
Powers judgment of January 26, 1860, under assignment 
from Powers, paid for with Stewart’s money. : 

There are several points of the status at this date which 
it becomes important to notice. 

The securities held by Mr. Craig for his indemnity were : 

1. The assignment of the rents of the Hotel 
(Exhibit 1, p. 37 of Record) April 24, 1860. 

2. The debtor’s bond of $5,000 secured by mort- 
gage on a farm in Erie county, New York. 

3. A chattel mortgage of $1,200 on the Hotel fur- 
niture. 

4. A mortgage on the fee of the Hotel and of the 
Irondequoit farm. 

5. Litchfield’s indemnity bond for $5,000 (Sched- 
ule 2 of plaintiff’s bill, p. 27 of Record), being the 
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joint bond of Stewart, Elisha C. Litchfield and Dr. 
Johnson ( plaintiff’), dated June 1, 1860, conditioned 
to protect Craig’s indeinnity securities from the lien 
of the Madison County Bank judgment of $2,500. 

It seems that Benedict returned with Exhibit 47 on or 
before December 17. The design then concurred in, as the 
events we have now set forth indicate, embraced redemp- 
tion by Powers of all the *property sold on the Madison 
County Bank execution, to wit, the Hotel, the [rondequoit 
77 acres and the Washington 33 feet lot. 

In view of the fact that at this date, December 17, Mr. 
Powers had no judgment, having on April 10, 1860, 
assigned to Benedict the judgment he had recovered on 
January 26, 1860, it would seem that the purpose of the 
proposed redemption might as well have been effected by 
Benedict redeeming under the judgment Powers had 
assigned to hin—only that Craig was probably not willing 
to trust Benedict to redeem and eut off and hold Craig’s 
legal title to the rents by the redemption. And inasmuch as 
Powers, who had already made sure of the money on his 
judgment when he assigned it to Benedict, evidently had 
no intention of returning that money, the gratuitous 
re-assigninent of the judgment by Benedict to Powers was 
agreed on—Craig and Benedict both being willing to trust 
Powers to take and hold the legal titles while Litchfield 
should be prosecuted on his bond. This was certainly the 
plan executed, as the subsequent events indicate. 

it is important to observe that the plan agreed upon was 
intended to eut off, not only Craig’s title to the rents of 
the “ Hotel,” but Benedict’s title as trustee under the Exhi- 
bit 47, of the surplus of the rents beyond a sufficiency for 
Craig’s indemnity; and that it was unquestionably optional 
with Benedict whether he should re-assign his judgment to 
Powers in execution of the plan; and, if he was in Roches- 
ter, with Exhibit 47, on his return December 17, he had 
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also the option to pay Craig’s bid of $5 or suffer the default 
which occurred. So that he was master of the situation 
and controlled the plan agreed on. 

The foregoing plan having been executed, and the titles 
having been placed in Powers, benedict and Craig made 
haste to sue Litchfield for the damage which the: redemp- 
tion had occasioned to Craig’s securities and brought the 
suit while the Dehon appeal was pending, and before 
Craig’s liability on the bond had become fixed. 

Mr. Craig, up to the date of this redemption, had kept 
his accounts of the collection of the rents of the “ Hotel ” 


in the name of “ Mr. Stewart,” but, at that date, he opened 


an account with “ Congress Hall.” Thenceforth he so 
continued to keep the account without interruption, but not 
at any time in the name of “Mr. Powers.” (Craig’s 
receipts to tenant, Exhibit 45, Record, p. 221; Craig’s 
testimony, Record, p. 83.) 

On April 12, 1862, Mr. Craig made oath to complaint 
upon the bond (Schedule 2 of plaintiff's bill), and on 
May 5, 1862, summons was served on Mr. Litchfield, who 
was the only defendant served, or who appeared to the 
action (Exhibit 54, Record, p. 327). 

The plaintiff, Dr. Johnson, co-obligor with Litchfield, 
was out of the jurisdiction since September, 1861, first serv- 
ing as Surgeon in the Army, and later as “* Medical Inspec- 


>of the Department of the Potomac, continuing in 


tor’ 
active service till October, 1865, after the close of the war 
(Johnson’s deposition, Record, p. 303). 

On May 26, 1862, Litchfield. appeared by attorney and 
filed his answer, among other matters interposing the objec- 
tion that Mr. Stewart’s appeal was pending when this suit 


was commenced and that Mr. Craig's liability had not been 
fixed (Record p. 328). 

Mr. Benedict set about meeting that objection and pro- 
ceeded with measures to obviate it, and wrote the letter of 
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June 12, 1862, containing enclosure of a blank for Stewart 
to sign, requesting him to settle up the Dehon appeal with- 
out further expense—advising Stewart to sign it. 

On July 2, 1862 (p. 210 of Record), Benedict wrote, 
among other matters, Mrs. Stewart with reference to the 
letter and enclosure of June 12 previous, and to the blank 
deed (Exhibit 42, of the 77 acres farm), saying: 

‘“% * * Tn respect to the other—the New York 
matter—the course will only make it cost Mr. Craig money in 
interest and cost—it is wrong; but | cannot say more than 
[ have nor state the case more plainly than I have. If you 
and Mr. Stewart chose to listen to other persons, who know 
but little of what they speak, all well. I can only advise 
you what I deem to be the proper course and stop there. Mr. 
Stewart knows I never had any confidence in the Dehon 
appeal since I ex’d it. 

“] hope I shall hear from you on receipt of this, and be 
informed what is the ultimate conclusion in all these matters. 


‘T hope and trust [ have made myself understood, whether 
it is satisfactory to any one or not. 1 have endeavored to 
protect your interests, and Mr. Stewart knows very well 
that I have, time and again, procured time and delay on his 
matters by incurring personal obligations here for him.” 

Benedict’s letter to Stewart of May 31, 1860 (p. 197 of 
Record), shows Benedict’s advice to his client that he had 
no defence to the Dehon judgment, and also that B. had 
charge of procuring justification of the sureties to the 
appeal bond. 

Mr. Benedict testified in Craig v. Litchfield, cited p. 17 
of plaintiff's bill: 

“Mr. Stewart said he thinks it was not worth while to 
prosecute the appeal to the Court of Appeals. Mr. Stewart 
was paralyzed. I first wrote to him. He understood what 
was said to him. * * The appeal to the Court of 


Appeals was made for the purpose of getting a more favor- 
able settlement.”’ 
Mr. Craig testified in same suit (p. 18 of plaintiff's bill), 
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that Mr. Stewart, at the time he signed the Dehon appeal 
bond, said : 


“The Irondequoit property was clear, and also Congress 
Hall, except some mortgages which I knew of. Before 
justification I discovered the Madison County Bank judg- 
ment and refused to justify unless it was removed. I com- 
municated that refusal. Mr. Stewart then, instead of 
removing it, sent the bond in suit tome. After receiving 
this bond I justified. Judgment has been recovered against 
me on general term undertaking, and [ have paid it. This 
judgment against me has been assigned to Mr. Powers, as I 
supposed, I “paid to him as the holder of it. * * * 

“T was never requested to justify after exception on the 
undertaking given on the undertaking to the Court of 
Appeals.” 

Mr. Whittemore in his deposition (p. 149 of Record) 
gives conversation with Mr. Stewart in the Spring of 1860 
when the latter stated: 


‘Mr. Stewart said that he had made arrangements by 
which he had procured Mr. John Craig to become his 
surety ou a bond to appeal the Dehon case to the Supreme 
Court and to the Court of Appeals. * * * 

“ He said that it would take at least four years to get 
through with the Court of Appeals, by which time thie 
accumulation of the rents would make a fund suflicient to 
pay the judgment; although he had no expectation of 
reversing the judgment, he would have a fund in hand to 
pay it by obtaining time in this manner.’ 


Judge Gardiner in his report as Referee in Craig 4 
Litchfield, cited at p. 332 of Record, states : 


“Tt was further proved that on the 12th of March, 1862, 
the said Stewart duly appealed to the Court of Appeals, 
from the judgment of the General Term above mentioned; 
and the said plaintiff and Farley, as the sureties of Stewart, 
executed and acknowledged the usual undertaking to stay 
proceedings on said judgment until the determination of 
said appeal; that the sufficiency of said sureties was duly 
excepted to by the respondent in said appeal, and on the 
8th day of May, 1862, the attorney of the respondent, by 
stipulation in writing of that date, extended the time for 
the sureties to justify to the 22d of May, 1862, at 10 a, M.; 
that said sureties, nor did either of them, justify at the 
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time last aforesaid, or at any other time, nor was said Craig 
requested to justify; and that no further steps have been, or 
were intended to be taken by the appellant in the proseen- 
tion of said appeal, but on the contrary, under the advice 
of counsel, he intended to abandon the same, although no 
order dismissing said appeal was ever entered.” 


NOTE. 

Thus Benedict, Stewart and Craig hastened the 
necessity of paying the Dehon judgment some three 
or four years in advance of the time contemplated 
when Craig signed the appeal bond; and conse- 
quently while the fund of rent in Craig’s hands to 
meet the liability was (four years at $3,600 per year) 
$14,400 short of the amount originally contemplated 
when he signed the bond to the General Term, and 
agreed to stand surety on both appeals in considera- 
tion of $1,000 for his trouble (Exhibit 53, p. 249 of 
Record). (Whittemore’s deposition, p. 163 of 
Record). 


Powers stood ready, and took an assignment of the 
Dehon judgment against Otaig when it was rendered; and 
Craig paid it to Powers (Craig’s testimony at this point, 
cited in plaintiff's bill, p. 18 of Record). 

This haste was necessary in order to fix Craig’s liability 
on the appeal bond, and charge Litchfield in the pending 
suit. 

We here insert extracts from Powers’, Craig’s and Bene- 
dict’s testimony in Craig v. Litchfield, together with 
extracts from the answers of Powers and Craig to Litch- 
field’s cross-bill in that suit, which showed full knowledge 
of the redemption scheme in both Craig and Powers; and 
that Stewart had furnished the money to procure the assign- 
ment of the judgment to Benedict, and of Stewart’s object 
in keeping the judgment alive by that assignment. 
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The Circuit Judge holds that this evidence affects only 
the respective parties giving it. We produce it for the judg- 
ment of the Court in that regard. 

For convenience we refer to the evidence cited from the 
minutes set forth in plaintiff's bill. 

First—Mr. Powers testified (Record, pp. 15 and 16 of 
the bill): 

‘*The Congress Hall property is worth between $30,000 
and $40,000, * * I held a judgment against N. P. 
Stewart. * * [think it was in March, 1862, Mr. Ben- 
edict paid me the amount due on my judgment when he 


-bought it of me. I did not pay anything when I took 


the re-assignment from Mr. Benedict. 
@. (By Defendant’s counsel) What interest or induce- 
ment had you to redeem ? 


* A. I had another judgment besides that. I should 
have redeemed on the other if I. had not on this. The 
other one was docketed in January, 1861. At the time I 
redeemed, I presume, I knew Mr. Craig had a mortgage on 
the property. I think it was on my application Mr. Ben- 
edict re-assigned the judgment tome. * * * [don’t 
know that Mr. Craig understood that I was, to redeem. I 
think L asked Mr. Benedict if the matter was all right and 
straight before redeeming.”’ ¢ 

Second—Mr. Benedict testified (Record, p. 16 of the 
bill) : 

“The consideration of the assignment of the Powers 
judgment to me was money. 

“I received the consideration money from Mr. N. P. 
Stewart, either before or after assignment of the judgment. 
Received a good many amounts from Mr. Stewart at differ- 
ent times. Theconsideration, at the time of assigning back 
the judgment to Mr. Powers, nothing. I prepared the 
papers for redemption; I don’t think I went to sheriff's 
office when redemption was made ; Powers went in person 
as faras 1 know. Craig knew there was conversation about 
redeeming this property. * * * I took the assignment 
of the judgment i in favor of Mr. Powers, because Mr. Stew- 
art owed me more than that amount, and requested me to do 
so. Mr. Stewart said he wished I would consider the money 
paid upon his account with me, and take an assignment of 
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the judgment as my security. This was when he paid me 
the money. Mr. Stewart said so, and it was more than an 
understanding. The suggestion came fromhim. Mr. Stew- 
art’s indebtedness to me at that time, | think, was consider- 
ably more than $1,800.” 


Third—Mr. John Craig was sworn and gave the testi- 
timony (Record, pp. 17 and 18 of the bill), from which we 
cite the following : 

“T don’t know whether I heard of the assignment to 
Mr. Powers by Benedict before the redemption or after it. 
* * * At the time of the redemption by Mr. Powers, I 
think I understood the judgment of Powers had been 
assigned to Benedict.” 

Intermediate the trial and rendition of the report of the 
Referee, in the foregoing action (Record, p. 18), to wit, the 
16th day of November, 1863 (the trial commenced Novem- 
ber 6 of that month)—Mr. Litelitield filed his cross-bill to 
Craig’s said action on said bond, making Mr. Craig and Mr. 
Powers defendants thereto (Exhibit 14 to plaintiff’s bill, p. 
43 of Record) 

Craig answered the cross-bill under oath, on December 9, 
1863 (Exhibit 15 of plaintiffs bill, p. 48 of Record), and 
Mr. Powers on the same day, by O. M. Benedict, his solici- 
tor, filed his sworn answer to said cross-bill (Exhibit 16 of 
plaintiff's bill, p. 55 of Record). 

The said Exhibits Nos. 14, 15 and 16 are conceded to be 
true copies of the original documents (Stipulation, p. 339 
of Record). 

We give extracts from Exhibits 15 and 16 above men- 
tioned. 

Mr. Powers, in Exhibit 16 (p. 58 of Record), answering 
in respect of the judgment which he had assigned to Ben- 
edict as aforesaid, under the re-assignment whereof he had 


made the redemption herein set forth—states : 

* Defendant admits that he recovered a judgment against 
Nelson P. Stewart for the sum of $1,481.78, as in said com- 
plaint alleged, but he denies that said Stewart paid, arranged 
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or settled the same with this defendant. On the contrary, 
he alleges that O. M. Benedict paid to this defendant the 
amount of said judgment, and took an assignment thereof 
from this defendant ; and defendant has no knowledge or 
information, nor does he believe tle said assignment was 
for the benefit of said Stewart; that he understood from 
both Stewart and Benedict that it was assigned to said 
Benedict to be held for the amount, as security to said 
Benedict.” : 
Mr. Craig, in Exhibit 15 (p.51 of Record), speaking with 
reference to the same judgment and transaction in said 


answer—states 

‘* Defendant denies, on information and belief, that said 
Stewart ever paid, arranged or eatistied the judgment in 
favor of Danicl W. Powers mentioned in the complaint, 
and alleges on information and belief that the same was, 
for a valuable and adequate consideration, assigned to O. M. 
Benedict as his property absolutely.” * * * 

At p. 52 he states: 

“ Defendant alleges, on information and belief, that the 
said judgment in favor of Daniel W. Powers was, at the 
time of the redemption thereunder, from sale under the 
Madison County Bank judgment afores said, a good and valid 
jndgment in full force and effect ; and that neither said 
judgment, nor the assignment thereof to said Benedict, nor 
the re-assigniment thereof to said Pow ers, nor said redemp- 
tion was fraudulent, or colorable, or in any way affected or 
impaired the rights of said Stewart or the plaintiff.” 


REMARK. 

These sworn answers show that both Powers and 
Craig knew on April 10, 1860, that Stewart had paid 
the money, and that Benedict had paid it to Powers 
at the time of the assignment of'the judgment ; that 
they both knew Stewart’s object in leaving the judg- 
ment uneanceled’ of record. So that Craig knew 
when he and Benedict attended the sheriff's sale on 
December 17, 1860, when Benedict bid in the Barn 
at $5 and Craig the Hotel for $5, as well as when 
Powers redeemed Craig’s bid under Benedict's 
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voluntary re-assignment of March 17, 1862; that the 
Hotel was being redeemed under that judgment, and 
that Benedict’s act of gratuitous re-assignment of the 
judgment for the purpose of that redemption was a 
voluntary surrender of his client’s legal title to the 
Hotel forthe sum of $5, as well as that his acceptance 
of the money for his bid was voluntary and in fur- 


theranee of that scheme. 


On the coming in of these answers to the cross-bill, 
Litchfield ceased contending early in March, 1864, and paid 
Craig’s judgment of $5,000 and costs in May, 1864. 

After Litchfield gave up the contest, Craig and Benedict 
re-sold the Washington 33 feet for $2,100 on March 10, 
1864, and 

On May 9, 1864, Powers quit-claimed the Hotel to Craig 
stating a consideration in the deed of $1,753.63, Craig hav- 
ing received the rents all the while since the redemption of 
March 17, 1862; and during the two years while Powers 
held the title of the Hotel, and no account was ever taken 
or rendered of such rents (Exhibit 48, Record, p. 226). 

The consideration expressed in that quit-claim consisted 
of the old deficiency decree of $1,438.25 of January 12, 
1861, on the Barn foreclosure sale, which Craig had paid 
on taking deed of the Barn on November 15, 1861, and 
which had been left uncancelled, and for aught that appears, 
still remains so. 

That the payment of this uneancelled deficiency decree 
was the only consideration of that deed of the Hotel, 
appears by Whittemore’s deposition, showing admission of 
Powers to that effect (p. 161 of Record). 

The Powers judgment, which Benedict re-assigned, was 
not the consideration, for the amount due on that at the 
date of the quit-claim of the Hotel would have been 
$1,925.32. It was easy to say Craig had paid the consid- 
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eration of $1,753.53, because he did pay it when he took 
the deed of the Barn and paid the mortgage upon which 
the deeree was rendered. The statement was true to the 
letter, but false in the meaning intended to be conveyed. 

There is no probability that the Powers judgment, which 
Craig and Powers both knew Stewart had paid, was made 
even the pretext of the consideration of that deed. And if 
Powers had received any other consideration for this deed 
than that made by Craig in paying the mortgage upon 
which the deficiency decree was rendered, he might, and 
would, of course, have so stated in his testimony here. 

The bill stated that Benedict drew this quit-claim deed 
of the Hotel, and called by Special Interrogatory 11 (p. 27 
of Bill), for answers of the defendants, on oath, as to that 
statement of the bill, and for production of the deed for 
inspection to verify the statement. 

These interrogatories were not answered, and exceptions 
to the original answers for insufficiency were interposed 
and submitted to; and Powers in his further answer (p. 136, 
Record) says “he has not the deed in possession or under 
his control, and does not know where it is, nor whether 
Benedict drew it.”’ 

The answers of the other defendants (pp. 138 and 140 of 
Record) to the same interrogatory are substantially the 
same, and throw no light upon the subject of the inquiry. 

This deed and the deed of the Barn have thus apparently 
disappeared from the possession or control of the ** Succes- 
sion” to Craig’s estate; and Powers, the grantor in both 
deeds and executor of the estate, cannot produce the deeds, 
or state wliecther Benedict drew either or both. 


REMARK. 

The proof of the confederacy of Benedict, Craig 
and Powers in the redemption scheme is established 
by the testimony of those parties in the case of 
Craig v. Litchfield, before Judge Gardiner, Referee. 


81 


Benedict and Powers repeated that testimony, as 
we shall see, on the trial of Litchfield’s suit to 
redeem, brought against Craig in Ten Eyck’s name. 

It is not claimed that the testimony of either of 
the parties in Cracg v. Litchfield, and repeated in 
Ten Eyck v. Craig, was false; but that it was true 
and being true, disclosed again in the Ten Eyck suit 
the confederacy of these three persons in the redemp- 
tion scheme, which the evidence in Craig v. Litch- 
field had previously disclosed. 


It was claimed by Litchfield’s cross-bill, filed in Craig v. 
Litchfield, that the redemption scheme was collusive, and 
that Powers had redeemed in tle interest of Stewart and 
Craig. 

The sworn answers to that cross-bill denied the alleged 
collusion and asserted, substantially, that the redemption 
was in Benedict’s interest; and that Powers held the 
redemption title adversely to Craig and Stewart as “ secu- 
rity for Benedict’s bill” for services. 

That was the substance and legal effect of the answers. 

This deed of quit-claim by Powers to Craig, of May 9, 
1864, disclosed the truth of Litchfield’s charge of collusion, 
and the fact that Powers neither claimed or held any bene- 
ficial interest in the property he had redeemed, but only a 
naked trust of the titles for Benedict and Stewart. And fur- 
ther evidence now discloses that that claim of “ seeurity to 
Benedict” was a pretence and a myth asa cover of Bene- 
dict’s trust for Stewart. 

This quit-claim of the Hotel on May 9, 1864, was the cul- 
mination of the conspiracy. 

It placed the legal title of the Hotel where it was mani- 
festly intended to go when Benedict re-assigned the judgment 
to Powers to enable him to make the redemption of March 
17, 1862. 
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Whether the consideration named in the deed was paid 
in cash at the time, or by payment of the decree for defici- 
ency, as we have shown, can be of no significance in judging 
of the intent of the parties to the scheme, for the expressed 
consideration is so inadequate as to preclude the idea that 
business motives induced either the grantor or the grantee in 
the transaction. 

It yielded the same net income from the time Craig first 
took the assignment of rents on May 1, 1860, till May 1, 
1870, and then Mr. Craig leased it for 5 years at $400 per 


month—$4,800 per annum. 

The value of the Hotel, judged by the price Mr. Craig 
offered to sell it for to Ex-Mayor Brackett in 1866 (Brack- 
ett’s deposition, p. 257 of Record), was $45,000, cash. 

The value of the Livery Barn with the buildings was not 
less than $10,000. 

He had in hand from the rents of the Hotel and from 
Litchfield and his other collaterals, at the time of his deed 
from Powers, sufficient to pay all his liability as surety on 
the Dehon appeal; and all that he had paid to Powers on 
November 15, 1861, to take up the mortgages on the Livery 
Barn, besides paying the interest on his original, $18,000 of 
mortgages. So that he was then ready to account with Bene- 
dict under Exhibit 47 for the value of the Hotel and 
Livery Barn and the subsequent income thereof respec- 
tively. | 

Taking the account as of the date of June 1, 1864, after 
Powers quit-claimed on May 9, 1864, the condition of the 


fund was substantially as follows : 


MR. JOHN CRAIG. Dr. 
To rent of the Hotel, 4 yrs. 2 mo., at $3,600... .. $15,000 00 
2 “Livery Barn, 2 yrs. 5 mo., at $500.. 141 00 


‘amt. collected on chattel mortg. of Hotel 
furniture (Exhibit 45 p. 221 of Record, inelud- 
ere 1,250 00 


—_— 
$3 
To amt. collected of Litchfield May 1, 1864 
(Oscar Craig’s deposition, Record, p. 257).... 5,129 00 
“ amt collected on Erie Co. farm mortgage 
(See Oscar Craig’s deposition, ante)......... 2,860 00 
. pf NRPS TATE ee $25,654 00 
= 
| Cr. 
By paid Dehon judgm’t and int., from Oct. 24, 
6 LT ae em $ 13,206 00 
“« Powers’ mortgages on Barn, Nov. 15, 
a ee 4.003 00 
“ © int. on $18,000, Craig’s mortgages to 
a wiles @2'o.W ae 40 vee eee 5,040 00 
‘« agreed compensation for becoming 
surety (Exhibit 53, p. 249 of Record).. 1,000 00 
ees See: es sacs cc ccm $23,249 00 
RE-S'TATEMENT. 
“=~ 
. SOO POI, 65 0 0o bbe kev dine deces eee $25,654 00 
S “GR, 6 6. kin ook e thaws 23,249 O00 
Se rene. Bape es $2,405 00 
The account of Mr. Powers at this date, May 9, 1864, 
: was as follows: 
MR. DANIEL W. POWERS. Dr. 
To purchase price on sale of Irondequoit Farm 
to Reynolds, April 24, 1863 (Exhibit 41, 
DOUG, Wi TDs 60 vdccie cs cantaveaneen $4,725 00 
Cr 
i By amount paid on redemption, paid March 17, 
| ; 
| Aa cic ot ce cs ounce ee $1,615 00 
| And interest for 15 months...........ccccces 141 31 


$1,756 31 
By interest on $1,756.31 to April 24, 1863.... 135 58 


Total credit (Exhibit 36, p. 218 of Record), $1,891 89 
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RECAPITULATION. 
Total debits, April 24,1863 ..... neile <aiankh $4,725 00 
meee Omen, Motes Be, BOGS. ccc cicciccean 1,891 89 
EIST ee, Ser ee ee $2.833 11 
Interest on balance to May 9, 1864 .......... 206 58 
Total Powers balance, Dr. ....:.... 0 cc cce veces $3,039 69 


Total Craig balance, Dr as above, same date... 2,405 00 


Total balance due from the conspirators 
OE Re EEE a ane aayh ee SD $5,444 69 


As against the foregoing balance, Mr. Craig is entitled to 
additional credits : 

Ist. For paid insurance and taxes, from May 1, 1860, 
upon the Hotel, four years ; and 

2d. For paid insurance and taxes on the Livery Barn 
from November 15, 1861. 

And he would hold the fee of the Hotel and Livery Barn 
free from incumbrance, except that of the principal debt 
of $18,000 secured by his mortgages on the Hotel, which 
he held at the beginning of his dealings with the debtor on 
April 24, 1860, with the agreed compensation of $1,000 for 
becoming surety fully paid. And whatever remained of the 
balance of $5,444.60 after payment of insurance and taxes 
as aforesaid, he had in hand, to apply upon the principal of 
the debt secured by his original mortgages. And that princi- 
pal would also have been extinguished by the net income of 
tke property before the time originally contemplated for his 
liability to become fixed on the Dehon bond to the Court 
of Appeals. 

But Stewart had deceased a year before the final act of 
quit-clain from Powers had consummated this conspiracy. 
There was no one, since Mrs. Stewart’s exhibition of want 


~~ ——V 


——~ 


8H 


of confidence in Benedict in respect of Exhibit 42, referred 
to in Benedict’s letter of July 2, 1862, in whose behalf Mr. 
Benedict could safely call for the account he had contem- 
plated in taking Exhibit 47, without exposing the con- 
spiracy and his co-conspirators. 

Therefore the fund was left where he had placed it, and 
remained unknown till after Craig recorded his quit-claim 
deed of May 9, 1864, from Powers on February 9, 1867 ; 
and then Litchtield sought an account of it and filed his bill 
in the Ten Eyck suit, July 13, 1867. 


THE TEN EYCK CASE. 


We have given at a previous stage of this statement, the 
record and proceedings in the Ten Eyck case; and of the 
judgment of the Monroe Special Term rendered in that case, 
with an analysis of the judgment of the Supreme Court at 
General Term, on Craig’s appeal ; and of the judgment of 
the Court of Appeals on Ten Eyck’s appeal from the Gen- 
eral Term. 

That analysis we have particularly set forth at pp. 24-35, 
under the title “Summary of the Plaintiff's Bill.” And 
so far as those judgments, aside from the evidence, require 
notice or seem to have influenced the judgment of, or to 
have been adopted as a precedent by the court below in this 
case, we refer to our review of the same at the pages named 
for a correct understanding. But we cite the evidence given 
by those parties in that case at this point. 

That evidence is material here, so far as it reaffirms or 
differs from that of the same persons given in Crazg v. 
Litchfield ; and shows here, as it did there, the confederacy 
of these three in the redemption scheme before it was 
ascertained that Stewart was a party to the scheme ; or that 
the scheme was other than a fraud upon him for the sole 
benefit of Craig and Powers, viz., before it appeared by 
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Exhibits 42 and 47 that Benedict was in complicity with 
Stewart, and that the scheme was conducted with his sanc- 
tion, the difference being that in the Ten Eyck case it 
appeared, and was adjudged, that Benedict acted in fraud 
of his client, while with Exhibit 47 he appears to have 
conducted the scheme for the benefit of his client. 

The testimony of these three parties given in Craig »v. 
Litchfield, together with the answers to Litchfield’s cross- 
bill, founded the case for recovery against Litchfield of 
damage to Craig’s securities caused by Powers’ redemption. 

The same testimony in Zen Hyck v. Craig, with the 
subsequent fact of Powers’ voluntary quit-claim added, as 
soon as Litchfield paid the judgment, founded the recovery 
at Special Term in Zen Lyck v. Craig. 

We now cite the testimony of Powers, Craig and Bene- 
dict, in Zen Lyck v. Craig, that of Powers especially to 
the point he now seeks to controvert, that Stewart furnished 
the money to Benedict, and that Benedict paid it to him. 

Mr. Powers, on examination by Hon. H. R. Selden, among 
other matters, testified (Record, p. 72) as follows : 


“Were you acquainted with Nelson P. Stewart in his 
lifetime ¢ 

Yes, sir. 

Did you recover a judgment against him in 1860? 

I think I did. 

Did you get your pay on that judgment ? 

I think I did. 

For about how much ? 

For about $1,400 or $1,500. 

From whom did you get it ? 

I assigned the judgment to Mr. Benedict. 

From whom did you get the money to pay it? 

From Mr. Benedict, [ think; [| would not be positive 
about that; I assigned the judgment to him. 

Do you remember about what time the assignment was 
made to Benedict ? 

April 10, 1860. 

How much did Benedict pay you for the judgment ? 

I could not say. 
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W hat does the assignment specify as the consideration ¢ 

There is no consideration put in, but it says “for value 
received.” The amount of tlie judgment is inserted. 

Do you remember putting in an answer in the case of 
Litchfield v. Craig and you! 

[ don’t remember about it, whether I was made a party 
or not. 

Did you understand from both Benedict and Stewart 
that that judgment was assigned to Benedict, to be for the 
amount of it as security to Be nedict ¢ 

It would be very difficult for me to say. The matter has 
passed out of my mind. 

Do you remember whether or not you stated that fact in 


your answer to Litclfield’s complaint 2 


I should say that I did, if that (the answer shown him) 
is ny answer. 

Is that the assignment of Mr. Benedict to you? 

Yes, sir; and from me to Mr. Benedict. 

Did Mr. Benedict re-assign the judgment to you? 

Yes, sir, the 17th March, 1862 

What consideration did you pay him for re-assigning it ¢ 

I think I paid him nothing. 

Is that the assignment to you / 

Yes, sir. 


Mr. Selden put in evidence the two assignments, Exhibit 
G, being Exhibit 39, p. 218 of Record. 


Do you know whether Stewart furnished Benedict the 
money to pay. you the judgment ¢ 

No, sir. 

Did you learn from Mr. Benedict that he did ? 

No, sir, I did not. 

You have no direct knowledge on that subject ? 

No, sir. 

Did you subsequently convey this Congress Hall prop- 
erty to Craig? 

About May, L864. 

What did you do with the money you received from Mr. 
Craig for this property ; did you pay any of it to Benedict ¢ 

No, sir. 

Nothing before nor since, having reference to that mat- 
ter ? 

No, sir. 

Or anything on account of that judgment? 

No, sir; the money I was after was for another judg- 
ment. 


ae 


. 
f 
| 
f 
; 
H 
: 


88 


Did Mr. Benedict give you the judgment ? 
He assigned the judgment to me. 

Without any consideration / 

I paid him nothing for it. 


CROSS-EXAMINED BY MR. DANFORTH. 


[ understand you to say that you had another judgment 
subsequently recovered, and that your object was in part 
to protect that ¢ 

Yes, sir; docketed the 12th of January, 1861. That 
was for a deficiency on a mortgage foreclosure, and it was 
$1,438.25. 

That judgment was docketed ¢ 

Yes, sir. 

On what property was the foreclosure ? 

On property adjoining Congress Hall. 

Did you convey the property to Mr. Craig at any time? 

I sold it to him after I did the other Congress Hall 
property. It adjoined it and connected with it (p. 75). 

% % % * % * 


RE-EXAMINED BY MR. WHITTEMORE (p. 77). 


Why didn’t you redeem by virtue of the other judgment ? 

I redeemed it all at the same time and in the same man- 
ner. 

Didn’t you know that the Sanger deed was the prior lien ? 

No, sir, I did not. 

Didn’t you state in your former testimony ? 

It may have been so, but I don’t recollect it. 

rhe priority of the Sanger deed might have been the 
reason you didn’t redeem under the other ? 

It might have been.” 


Mr. Benedict was then examined (p. 83) and testified 
substantially as in the suit of Craig v. Litchfield, as set 
forth in plaintiff’s bill (pp. 16-17 of Record). 

Mr. Craig was then sworn (Record p. 89) and coneluded, 
as far as his evidence could, the subject of notice of the 
infirmity of his title under Powers’ redemption, as follows: 


BY MR. DANFORTH. 


At the time you received the deed from Powers, or at 
any time before that, had you any knowledge whatever of 
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the transaction between Benedict and Mr. Stewart in refer- 
ence to the jadgment in favor of Powers against Stewart ? 

I hadn’t any knowledge upon that subject. 

Did you have any knowledge or information as to the 
circumstances under which the judgment was re-assigned 
by Mr. Benedict to Mr Powers? 

I didn’t know anything about it. | supposed the redemp- 
tion was made under another another judgment that Mr. 
Powers held. I find I am mistaken since this suit com- 
menced. 


BY JUDGE SELDEN (p. 80). 


Was there any difference between the management or 
control of the property by you between the time when you 
took the assignment of the Cook lease and the time that 
lease ran out ? 

I don’t know that there was. 

You kept on in the same way / 

Yes, sir, in the same way. 

You received the rents the whole time during the life of 
that lease ¢ 

Yes, sir, according as those receipts specify. Some of the 
time something was kept back. 

You received all that was paid ? 

Yes, sir. 

What change occurred after that lease expired ? 

[ let the premises in my own name. 

Who paid the taxes during the life of the Cook lease 

I did. 

Whatever repairs there were on the premises you paid 
after it was assigned to you ? 

Yer, sir, whatever repairs belonged to the lessor. 

You bid off that property on “the sale of the Madison 
County Bank judgment ? 

Yes, sir. 

For five dollars ? 

Yes, sir. 

And that was redeemed by Powers? 

Yes, sir. 

Who paid it to you ? 

The sheriff (Record p. 81). 

You said you paid the taxes on the Congress Hall prop- 
erty. Wasany part of that repaid to you! 

No, sir. 

Did you ever call upon anybody for any part of it? 
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No, sir. 
Did you ever account to Mr. Powers for the rents ? 
We never had a settlement of the rents. 
Were the rents paid into Powers’ bank sometimes and 
placed to your credit ¢ 
When I was absent sometimes they placed them to my \ ; 
credit. * 
You made the banking office your place of business ? ba, 
Yes, sir, and part of the time with Benedict and Martin- 
dale. 
You and Mr. Powers lived in the same house together ? 
Yes, sir. 
Mr. Powers is a son-in-law of yours ¢ 
Yes, sir, he is (Record p 82). 
% * % * *% # 


MR. DANFORTH (p. 83). 
Have you ever made any charges, subsequent to the time 
Powers became the owner, of any taxes or expenses to Mr. 
Stewart ? 
No, sir. 
Prior to that time you did / ~— 
Yes, sir. 
MR. SELDEN, RESUMING (p. 83). 


To whom did you charge them prior to that time ? 

To Mr. Stewart. 

To whom did you charge them between the time Powers 
redeemed and the time he sold to you? 

I did not charge them to anybody in particular, but kept 
a memorandum of them. 

Did you ever make any charges against anybody except 


Stewart ? 
No, sir. 
Did you charge the taxes to him down to the time of the 
lease to Purcell ? 
No, sir; only until the redemption. I kept the account — 


with Congress Hall after that. 
Is that the way you have kept it down to this time? 


Yes, sir (Record p. 83). 

Thus far, we have referred to the fact of conspiracy by 
which Benedict added the legal titles of the Livery Barn 
and Hotel to the fund in Craig’s hands, for lawful purposes, 
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and put the avails of the farm of 77 acres in the hands of 
Powers, in the process of doing it. 


THE DEFENCE OF THE STATUTE OF LIMITATIONS. 


Now, whether Dr. Johnson was cognizant, within six 
years before the filing this bill, of the fact that this fund 
had been provided by Benedict as above indicated ; or of 
facts which would by inguiry, with the ordinary diligence 
of a prudent business man, have led to such knowledge, is 
the question raised, first, by defendant’s demurrer which 
the Cireuit Judge overruled; and, now, by their answers, 
which are put in issue by replication. 

The propositions of the defence are: 

First—That it does not appear that the Doctor’s debt 
existed before the frauds which placed the fund in Craig’s 
hands were committed. 

Second—That he had notice of the frauds by which it 
was so placed more than six years before he filed this bill; 
or, what is equivalent, that he had notice of facts which, 
by ordinary diligence, would have led a prudent man to 
full notice of the fraud. Hence that he has slept upon his 
rights. 

In response to these, we say— 

The judgment of the Michigan Probate Court (Exhibit 1 
of W.’s deposition, pp. 170-8, Record) conclusively estab- 
lishes three propositions : 

ist. That that debt was not barred by the Michigan 
Statute of Limitations when it was presented for adjudica- 
tion. 

2d. That the debt was in existence when Stewart deceased 
on May 11, 1863, so that it was, of necessity, an existing 
debt before May 9, 1864, when the conspiracy was consum- 
mated by Powers’ quit-claim deed of the Hotel to Craig, 
which put an end to Powers’ adverse title to the fee and to 
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the rents of the Hotel, and consummated the conspiracy at 
the same time. 

To the question of fact as to the Doctor's knowledge and 
means of knowledge of these frands and the resultant fund, 
although the defendants have the affirmative of the issue, 
we refer to lis deposition (p. 303 of Record), which shows : 

That Stewart’s eldest daughter was and is the Doctor’s 
wife; that he went out as surgeon of the First Michigan 
Cavalry in September, 1861; and continued to serve as such 
till the middle of Lebruary, 1863; and from the last named 
date till October, 1865, he served as medical inspector of 
the army of the Potomac. His immediate superior was the 
Surgeon-General (Barnes). 

While in the service he heard and knew nothing of the 
matters stated in the bill. 

He knew that up to the time he left for the war Stewart 
was financially embarrassed, and was making strenuous 
efferts to free himself. 

What he heard while away led him to believe that Stew- 
art’s affairs was a total wreck; and what he learned upon 
investigation after his return confirmed that belief, and led 
to the conclusion that all was lost and nothing left. 

His first Knowledge as to the matters stated in this bill, 
was obtained during the pendency of the Wh2ttemore- 
Walker bill, some months after that bill was filed ; that he 
had nothing to do with either instigating or bringing that 
suit ; but learned in general terms, that if the suit was suc- 
cessful it would inure to the benefit of the general credi- 


tors. 

On cross-examination he gives further particulars, but 
nothing which seems to conflict with the statements of his 
direct examination. 

He had heard of the Zen Hyck suit (p. 24 of Bill). 
What he had heard about that, and how he learned what he 
did hear, he cannot state. 


> 
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POWERS’ EVIDENCE IN DEFENCE. 


Direct examination (pp. 308-9); cross-examination (pp. 
309 to 315 and Exhibits A, B and C, proved and marked 
at p. 313). Re-direct by Mr. Cogswell (pp. 315-16) ; re-cross 
pp. 316-18); re-direct (pp. 318-19); re-cross (p. 319). 
Deposition in Whittemore v. Scrantom, (pp. 322 to 324 of 
Record). 


DIRECT EXAMINATION (pp. 308-9). 


His impression is that Benedict paid for the assignment 
of the judgment on April 10, 1860, by his (Benedict’s) draft 
on Stewart, or Stewart’s draft on some other person. It 
was notin money. That the draft was renewed a number 
of times and in different paper. 

That the renewals were never paid. 

That for the consideration of the re-assignment of that 
judgment by Benedict to himself on March 17, 1862, he 
paid nothing at the time, becanse he, Benedict, had paid 
nothing for the judgment except on paper. 

That after that re-assignment nothing further was done 
by way of the renewal of the drafts which Benedict had 
given for it. 

That he gave up the drafts, he thinks, a short time after 
lhe sold the property to Mr. Craig. 

Question by Mr. Cogswell, his counsel. 

Did you ever receive anything on account of your judg- 
ment against Stewart, except these drafts, until you realized 
upon your sale of the property to Mr. Craig ¢ 

I never received one dollar, directly or indirectly, to my 
knowledge. 

That the ineumbrances upon the Irondequoit farm, when 
he redeemed, he thinks were about $1,000; that he never 
got a dollar out of it over and above his redemption. 


On cross-examination by Mr. Kernan, he says: 


His judgment was recovered upon a note made by Nelson 
P. Stewart, indorsed by Orville Clark, which he states, not 
from memory, but on looking at the judgment record. 

At the time he recovered that judgment he held no other 
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demands against Stewart, except the mortgage on the Con- 
gress Hall Barn, given by Stewart to Walbridge, which was 
assigned to hin; that mortgage, as near as he can remem- 
ber, was about $1,500. Does not recollect that he had any 
other demands against Stewart at the time he assigned the 
judgment to Benedict. 

In answer to the cross-question 10 (p. 310), he says: 

He speaks from memory as to what he received from 
Benedict, and don’t think he has anything by which he can 
refresh his memory upon that subject. He has not exam- 
ined his books to see whether there is an entry of this paper 
which he says he received from Benedict for the assigninent 
to him. 

Answer to cross-question 18: 

That he has not examined his books with reference to 
that transaction (p. 311); that he now speaks solely from 
memory upon that subject. 

He does not remember that Benedict deposited in his 
bank, in March, 1860, $2,300 and odd. 

He does not know whether he has books that would show 
whether he did make such a deposit. 

Does not remember that in early March Benedict paid to 
him $1,526 or $1,525.80. 

If he did pay such an amount, he cannot tell for what it 
was paid. 

He can positively swear that Benedict paid him no money 
on that judgment. 

Cannot swear positively that Benedict did not, early in 
March, 1860, pay that amount—$1,525.80—by check on 
his bank for some purpose. 

That he las no recollection that he paid the amount of 
that check on Stewart’s account. 

(Two checks being shown him) The one of $814.05 he 
thinks is filled out in his own handwriting. 

That he thinks that the check of $1,525.80 is not filled 
out in his handwriting. The letters ““N. P. 8S.” in the 
body of the check he says he knows are not; the rest of it 
may be in his handwriting. 

Both checks are dated March 7, 1860, and are drawn on 
his Banking house by O. M. Benedict. 

Both checks are marked “ Paid” by his bank stamp on 
March 7, 1860. He can’t tell on what account the check 
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$1,525.80 was given, nor on what account it was paid to 
him. 

He could not tell whether he had books which show 
entries as to these checks, if they were paid to his bank. 

He can’t say whether Benedict’s account was good for 
the amounts drawn; that it might have been overdrawn 
$10,000. 

He is shown the pass-book of Mr. Benedict with his 


bank for the years 1859-60. He is asked if Mr. Benedict, 
on March 5, 1860, had a credit with his bank for $2,339.85. 


Answers that he had, and that on March 7, 1860, the two 
amounts, $814.05 and $1,525.80, were charged to Benedict’s 
account, and he has no doubt that these two checks, dated 
March 7, 1860, were charged to Benedict’s account on that 
date. 

If this check of $1,525.80 is not filled in your handwrit- 
ing, can you tell in whose handwriting it is ¢ 

Says he cannot, and that he thinks his books would not 
show on what accounts these checks were received. 

Whether he has any books that show, or that will show 
any entries as to the draft Benedict gave for the assignment 
of the judgment, or the renewal drafts that he says he 
received ?” 

He answers, “ Probably not, as it was carried along as 
eashi * (p. 314). 

That as to the draft given by Benedict for the assign- 
ment, it is his impression it was a draft by Benedict on 
Stewart. He thinks it was on time, but cannot say how 
long time ; he could not swear positively about it; that he 
is very sure that this draft by Benedict (for the assignment 
of the judgment) was in the cash items. He has no dis- 
tinct memory that it was given up when the others were 
taken, but it probably was. 

The same is true as to the drafts giver in renewal of it. 
He thinks he has no entry. 

State whether or not it is true that Benedict gave you 
drafts on Stewart in reference to the note indorsed by Clark 
prior to the time it was sued ¢ 

I don’t think he did. If he did I have no recollection 
of it. 

Did you not testify as a witness in 1863 in suit of Craig 
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v. Litchfield, before Judge Gardiner, about this assign- 
ment and re-assignment of the judgment ? 

I don’t recollect. 

Don’t you remember that you were called as a witness in 
behalf of Mr. Craig ? 

I don’t recollect that I testified in that suit. 

He is asked if he put in the answer to Litchfield’s cross- 
bill, in Craig v. Litchfield litigation (p. 315), and says he 
swore to that answer. He is asked if his memory was better 
then as to the transaction in 1863 than it now is. He says 
it would be likely to be, and what he did testify in 1863 he 
believed at the time to be true. 

The same as to his answer in the cross-suit. 

Re-examined by Mr. Cogswell (p. 315), he is asked : 

Whether he was asked in the Ten Eyck case, or in 
the Litchfield case, as to the particulars of the transac- 
tion in regard to the assignment of this judgment to Ben- 
edict and by Benedict to him. He answers: I don’t 
remember, I think not, and says, in answer to Q. 4, that the 
first time in which he explained the details of that transac- 
tion as a witness, was when he was examined by Mr. Whitte- 
more in the Whittemore v. Scrantom suit, in February, 1880, 
and says: That was the first time he had the opportunity to 
explain the whole matter or was asked about it. 

That he had heard (p. 316), before the sale of January 
12, 1861, on the Barn foreclosure decree, that Benedict had 
a deed from Stewart of that property ; that he bought the 
Barn at that sale for a nominal sum ; that he was not pres- 
ent at that foreclosure sale, and that he subsequently sold 
the Barn to Mr. Craig for the amount of both mortgages 
and interest. 


RE-OROSS EXAMINATION BY MR. WHITTEMORE, APRIL 7, 1854. 


Have you examined your books for information respect- 
ing the deposit made by Benedict of $2,300 and odd, in 
your bank on March 5, 1860 ¢ 

He has not. His books will show Benedict’s account the 
same as the pass book. 

That he has examined his books to ascertain what appli- 
cation was made of Benedict’s check of March 7, 1860, of 
$1,525.80, that he did not find anything and that it is not 
credited to him (Powers). 
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That he does not know that he has any other account 
(bank account) in which the entry on check “ C,” “ credit 
bank account,” would appear to have any significance. 

That he had no other account where the avails of that 
check would appear asa credit. That he had looked at 
every account but could find nothing. 

This name of the payee, ‘* D. W. Powers,’ in Exhibit 
“©,” is your handwriting, is it not ¢ 

I think it is, but I wouldn’t swear positively. 

* *% *% * *% & # * 


Can you produce your letter-book of 1860 ? 

No, sir; 1t was sent to the paper-mill almost 15 years 
ago. 
: *% x % * x * * 

You say the first time you explained particularly as to this 
matter of the assignment and re-assignment of the judgment 
between you and Benedict was in the suit of Whittemore 
Scrantom, in 1880? 

Yes, sir. 

Mr. Benedict was then long since deceased, was he not ? 
He was. 

Did you upon that examination state that the draft which 
Senedict drew as the consideration of the assignment of 
judgment was drawn by Benedict or Benedict and Martin- 
dale upon N. P. Stewart ; or that Stewart gave his draft upon 
one or the other of them? 

I said I thought it was one or the other. 

Did you in that examination say: my mind has been 
refreshed since ? 

I don’t remember. 

I asked you then this question: “ Have you found any 
data or any memorandum of any such draft?” and you 
answered, “ 1 found in our bills receivable a note or draft of 
N. P. Stewart and indorsed Benedict and Martindale, and 
carried along in our books for a term of years for that 
amount, $1,500, and I have no doubt it is the same thing I 
have looked for. The original draft, of course I couldn’t 
find that.” Did you so testify on that occasion ? 

I presume [ did. (Being shown minutes.) I presume 
that is correct. 

Will you produce now the records of which you spoke at 
that time ? 

I will if I can find them. 

I then asked you, “ Did you find that draft renewed upon 
your books after 1860?” You answered, “ Yes, sir; and | 
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find it carried along through 1861. and the clerks are now 
looking to see where it got to—1862, probably.” 

I asked, “ Did you find when it originated? You 
answered, ‘I think so.” I asked you, ** When was it?” 
You answered, “ I cannot give you the datesnow?” Lasked, 
“Tt originated prior to this date, 1860, did it not?” You 
answered, “I think not, but I don’t know.” I asked, “ You 
would not say it did not?” and you answered ** No, sir; nor 
that it did.” Did you so testify as I have here indicated ? 

I presume so. 

Whatever draft you had, which was sent to Michigan for 
collection, was sent to the Insurance Bank, was it not ? 

I don’t know. It might have gone through Ives & Son 
or through New York. 

I show you a letter purporting to be from your bank. 

It is conceded that the letter produced is from Mr. 
Powers’ bank. 

The following is a copy : 

“Rocnester, New York, Feb'y 17, 1860. 
H. K. Sanger, Esq., Cashier, Detroit : 
Dear Str—lI inclose for collection and remittance, N. P. 
Stewart, $2,339.85. 
Resp’y, ete., 
D. W. Powers, 
Per Smith. 


It is admitted that this letter is produced from the records 
of Mr. Sanger’s bank in Detroit. 


RE—DIRECT EXAMINATION BY MR. COGSWELL (p. 318). 


State whether all moneys paid to you individually 
throngh your Banking house in 1860, March or April, 
appear on the account produced by you ? 

Everything that went to my credit is there entered. 
¥* * % * * “* 

[ show you Exhibit *C.” If that check had been paid 
into the bank to your credit, would it appear on your 
account ¢ 

It certainly would. 

He says the same about Exhibit “ B.” 

Do you find a credit on Mr. Benedict’s account of the 
$2,339.85 mentioned in your letter to Mr. Sanger of Feb- 
ruary 17, 1860% 

I do; on Mareh 5, 1860. 
% + 
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CROSS-EXAMINATION RESUMED BY MR. WHITTEMORE (p. 319)- 


Will you now produce the record of which you spoke in 
your answers to the questions 18, 184, 19 and 20 ¢ 

He produces books, and says : 

[ find “ Note N. P. S., payable New York, sent Ameri- 
can Exchange Bank June 29, $1,346.25; protest sent Ives 
July 15, fell due July 14.’’ This is all I find in reference 
to this matter. I also find: “ August 15, 1859, draft O. M. 

senedict on Stewart, $1,363.36, protested.” 

Have you any doubt the last named draft was drawn by 
Mr. Benedict for the purpose of paying the one first pre- 
viously above mentioned ¢ 

I couldn’t say whether it was or not. 

Have you found any other draft of Benedict in renewal 
of that indorsed by Orville Clark than that protested August 
15, 1859 ¢ 

I don’t think I have. 

What do you say now as to that latter draft being the 
one to which you referred in giving the testimony in the 
Ten Eyck case, as being the paper given in extension of the 

b ; paper ¢ 
original Stewart debt, and which you then said you had on 
hand ? 

I don’t think that was the one at all. 

What paper did you refer to when you testified before 
Lansing in 1880, to having memoranda of extensions of that 
paper running through some year or more ? 

The paper he gave me when he assigned the judgment to 
me. 

You then spoke of paper of which you had then found 
memoranda, Why can you not produce the paper or mem- 
oranda of which you then spoke / 

I have no recollection of speaking of any memorandum. 

You say : “I found in our bills receivable a note or 
draft by N. P Stewart, and indorsed by Benedict and Mar- 
tindale, and carried along in our books for a term of years 
for that amount, $1,500." Now I ask you why cannot you 
produce the books you then found carrying it along, as you 
then stated ¢ 

I don’t find any such thing, and can’t produce it. 


RE-EXAMINATION BY MR. COGSWELL (p. 319). 


If Mr. Benedict’s draft was carried in cash items, would 
it appear in bills receivable 


1 de eee 


100 


No, sir; only paper regularly discounted would go on 
that book. 

Had O. M. Benedict, in 1860 or ’61, any special account 
on your books ? 


He had not. 


NOTE. 


It would seem that the entries on Powers’ bank 
books of drafts found and earried along, which he 
produces in his deposition at p. 99 of this brief, 
were drafts to retire Orville Clark’s note of January 
10, 1859, at six months, payable at Corn Exchange 
Bank, N. Y., which was due July 14, and came 
back July 15, 1859, protested. That neither the 
Orville Clark note nor drafts to retire it were 
paid. So that Powers held the original Orville Clark 
note and the draft of Benedict on Stewart to retire 
it, all for the same debt of $1,300 with interest and 
costs, and exchange on N. Y. And these all Jaid in 
Powers’ bank till he insisted on Benedict’s putting 
the debt in suit by attaching Congress Hall; as to 
which Benedict wrote to Stewart on December 26, 
1859, saying, “ Powers has insisted upon the Sheriff's 
attaching the Congress Hall property.” (Record, p. 
193.) That suit was brought on the Orville Clark 
note leaving the other paper in bank which has never 
been taken up, but carried along as Powers states. 


That it was of these latter drafts Powers spoke in the 
Ten Eyck case, as tle paper given to take up the note upon 
which his judgment of January 26, 1860, had been recov- 


ered, concerning which he there testified when examined 
by Judge Selden (p. 74 of Record) as follows: 


Was Benedict an indorser upon the paper on which that 
judgment was recovered ¢ 

Not on that paper, but on paper given to take this up, 
which I still retain. 
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Was Mr. Benedict indorser of a good many notes which 
you discounted for Mr. Stewart ? 

No, sir, not that I know of, except the renewal of this 
one. 

How many times was it renewed ? 

I don’t remember nuw. First was adraft on New York 
and then something else. fO. 

Did Benedict frequently apply to you in his (Stewart’s) 
behalf, to extend this paper ? 

I think this note was never extended. 

The debt? 

I think the debt was extended on different drafts. 

Was it done through Mr. Benedict generally ¢ 

I think it was, as he was the indorser. 


Extracts from Powers’ testimony in Whdttemore v. 
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Scrantom, p. 322 of Record : 

‘* You have spoken in your previous testimony in this 
action of the draft, which you say was drawn by Mr. Stew- 
art and indorsed by Mr. Benedict ? 

Y es, sir. 

Upon which Mr. Benedict raised the money, which he 
paid to you for the assignment to him of that judgment ¢ 

I think it was a draft. 

Was there such a draft drawn, and upon what time ? 

[ don’t remember the time. 

Was it drawn by Mr. Benedict, or Benedict and Martin- 
dale ¢ 

That I couldn’t say ; it might have been drawn by Mr. 
Benedict, or indorsed by Benedict and Martindale, or 
it might have been by both, and might have been by one ; 
[ don’t remember now. 

Did you cash the draft for him to buy the judgment of 
you ¢ 

I think he gave a draft and took an assignment of the 
judgment. My recollection now is he gave a draft on Mr. 
Stewart, or Stewart gave his draft, one or the other. It 
seems to me Stewart sent down his draft. It was either 
Benedict’s draft or Stewart’s, to take the assigninent of this 
judgment. 

That is a matter exclusively of recollection ¢ 

My mind has been freshened since by looking it up. 

Have you found any data or memorandum of any such 
draft ¢ 

I found in our bills receivable a note or draft by N. P. 
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Stewart, and indorsed by Benedict and Martindale, and ear- 
ried along in our books for a term of years for that amount 
—$1,500. Ihave no doubt it is the same thing I have 
looked for. The original draft, of course, I couldn’t find 
that. 

Will you produce the records ¢ 

The defendants’ counsel, Mr. Cogswell, says Mr. Powers 
will not produce them here. They will be produced on 
the trial. 

(). (p. 323 of Record). When was that indebtedness, 
which you say you found in your books, originally con- 
tracted ¢ 

I don’t remember now, without going back, and don’t 
know as I could say now. 

Did you find that draft renewed on your books after 
1860 ? : 

Yes, sir; and find it carried along through 1861, and the 
clerks are now looking to see where it got to—’62, prob- 
ably. 

Did you find where it originated / 

[ think so. 

When was it ? 

I couldn’t give the dates now. 

it originated prior to this date, April 10, 1860, did it 
not ¢ 

No, sir; I think not, but I don’t know. 

You would not say that it did not? 

No, sir; nor that it did. 

Is not the paper which you now refer to that of which 
you spoke in the Ten Eyex suit, and referred to as the 
paper which was given to take up the paper on which the 
judgment had been recovered ?¢ 

What is the date of that original paper ? 

You were asked on that trial: Was Benedict indorser 
on the paper on which your judgment was recovered? and 
you answered: Not on that paper, but paper given to take 
this up, which I still retain. Is that the paper to which 
you now refer ? 

I presume it has connection with that. 

You were asked: Was Mr. Benedict indorser of a good 
many notes that you discounted for Mr. Stewart ? and your 
answer was: Not that I know of, except the renewal of 
this one. 

I guess that is correct. 

You were asked how many times it was renewed, and 
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you answered, I don’t remember now; first it was a draft 
on New York, and then something else. Was that correct ? 

Whether the draft was on New York or Detroit I don’t 
remember now; my impression is that it was a draft drawn 
by Stewart somewhere, and came back protested. 

Now, sir, the draft upon which this judgment you 
obtained was recovered, | understand appears by the jadg- 
ment roll, was, instead of a draft, a note of Nelson P. 
Stewart, dated about the Ist of January, 1859, payable to 
the order of Orville Clark on the Ist day of July of the 
same year ! 

That was the original indebtedness. 

Was that the original indebtedness ¢ 

That I don’t remember, of course. 

Was that draft upon which that original judgment was 
recovered renewed in any shape ‘ 

You said just now it was a note. Of course, I couldn’t 
tell; it might have been renewed three or four times for 
what I know. 

When did youn commence the suit upon that ¢ 

I don’t remember. 

Was your suit commenced by attachment ¢ 

That 1 don’t remember. 

Is shown paper. See if that /is pendens refreshes your 
recollection on that subject ¢ 

I have no knowledge except what is on the paper. 

Do you know whether Benedict and Martindale --were 
indorsers on that paper ? 

I don’t know. 

Did Mr. Benedict get the paper discounted at your bank 
for Mr. Stewart ¢ 

That I couldn’t say. 

Will your books show whether that is the paper upon 
which that judgment was recovered ¢ 

I don’t know that they would. 

= 9 * ee oe 

Have you any memorandum of any such draft being 
drawn on the 10th of April ? 

That I don’t know. 

Have not found any ¢ 

No, sir; I haven’t found the drafts. 

Have you found any memorandum of any such draft? 

No, sir; I haven’t found any drafts. 

Have you found a memorandum of any such draft ? 
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I have only found a memorandum where this thing was 
carried along. 
NOTE, 


As to Powers’ testimony, p. 93, ante, “that he 
thinks the incumbrance on the Irondequoit farm, 
when he redeemed, was about $1,000, and that he 
never got a dollar out of it over and above his 
redemption,’ is incorrect. It appears by Exhibit 
55, Abstract of Title (p. 334), that the only lien on 
the property was the Madison County Bank judg- 
ment, from execution sale upon which Powers 
redeemed under the reassigned Powers judgment. 
And so the court below finds the fact to be. 


REPLICATORY EVIDENCE. 


Mr. Joseph P. Whittemore, being called in behalf of 
plaintiff, testified (Record, p. 320) : 


“The checks shown to Mr. Powers, made by Mr. Bene- 
dict March 7, 1860, marked Exhibits B and QO, were pro- 
duced by Mr. O. M. Benedict, son and executor of the de- 
ceased Mr. Benedict, from among the papers of his father in 
March, 1881, at the same time when I received the papers 
mentioned in my former deposition, together with his bank 
pass-book, marked Exhibit A, all of which I have produced 
here in exactly the same condition in which they were found 
by him and delivered to me. 

“T present Exhibit 9 of deposition of September 19, 
1883, before Brandigee, Special Examiner, and I introduce 
from that Exhibit two entries, under the date of March 7, 
1860, in the handwriting of Mr. O. M. Benedict on the 
right hand leaf of the book, in these words: 

‘John Craig, for N. P. Stewart, $814.05.’ 

‘Sp. deposit at Powers’ for future, ete., $1,526.’ 

“T will say with reference to those entries upon this 
book, that the habit of Mr. Benedict in keeping this diary 
appears to have been, almost without exception, to enter 
moneys paid out upon the right hand page, and moneys 
received upon the left hand page of the diary.’’ 


The testimony of Mr. Powers in Craig v. Litchfield, 
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cited in plaintiffs bill (p. 16 of Record), in response to 
the question—“ What interest or inducement he had to 
redeem ¢’’ says: 

“T had another judgment besides that; I should have 


redeemed on the other if I had not on this. The other one 
was docketed in January, 1861.” 


NOTE. 


The only judgment to which this can refer is the 
Barn foreclosure deficiency decree, before mentioned. 
That decree was not a lien on the Hotel, but had 
been deeded to Sanger on April 27, previous to 
docketing that deficiency decree. 

Powers and Craig were both cognizant of the 
Sanger deed. : 

See their answers to Litchfield’s cross-bill. 

Craig’s answer (Exhibit 15, pp. 53 and 54 plain- 
tiff’s bill), and Powers’ answer (Schedule 16, p. 59 
plaintiff's bill), in the same words, viz. : 


“ And defendant states and alleges that prior to 
the sale of said real estate by virtue of the execution 
issued upon the said bank judgment, the said Nelson 
P. Stewart and wife conveyed by warranty deed all 
their right, title and interest to a part of the real 
estate in Monroe County covered by the mortgage 
of said Craig, and which was sold on the said execu- 
tion; and which, as defendant is informed and 
believes and alleges, was at the time of said sale, and 
up to the time of the redemption by this defendant, 
owned by one Sanger, of Michigan.’’ 


Mr. Powers speaks of the deficiency decree again in his 
deposition in the Ten Eyck suit (Record, p. 75), when he 
was asked whether he paid any of the money to Benedict 
which he received from Craig for his deed of May 9, 1864. 

He answers: 


“ No, sir. 
Nothing before nor since having reference to that matter ¢ 
No, sir. 
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Or anything on account of that judgment ? 
No, sir; the money I was after was for another judg- 
— "= 


EXAMINED BY MR. WHITTEMORE (p. 77). 


“ Why didn’t you redeem by virtue of the other judg- 
ment ¢ 
I redeemed it all at the same time and in the same man- 


ner. 

Did you then know of the Sanger deed ¢ 

No, sir; I think not. 

Didn’t you so state in your former testimony ¢ 

It may have been so, but I don’t recollect it. 

The priority of the Sanger deed might have been the 
reason you didn’t redeem on the other ? 

It might have been.’’ 


It is apparent that Powers is mistaken when he says he 
made nothing beyond the amount he paid to redeem, for 
he paid on March 17, 1862, when he redeemed, $1,615 and 
15 months’ interest, and he sold to Reynolds on April 24, 
1863, for $4,725, a profit of over $2,800. 

It seems important to notice here that for some reason 
he was not willing to sell to Reynolds under his redemption 
title. Benedict had failed to get Exhibit 42, the unexe- 
cuted draft of deed of the Lrondequoit farm executed on May 
27, 1862, in contirmation of that title, as before noticed. 
Therefore it seems they concluded to have Craig’s indem- 
nity mortgage, which had been cut off by that redemption, 
foreclosed before he sold. Whereupon that mortgage was 
foreclosed by making service on Stewart and wife by pub- 
lication. 

Exhibit 43 (Record, p. 220) is that degree of foreclosure. 

Exhibit 44 (Record, p. 221) is the Referee’s report of 
sale on it, which shows that only the Lrondequoit farm was 
sold January 31, 1863, on that foreclosure, to Powers for 
$230. 

A report of $10,952.94 of deficiency was made as due on 
Craig’s indemnity mortgage on that date. 
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After that, Powers seems to have felt safe in selling to 
Reynolds; and sold on April 24, 1863, for $4,725, as before 
stated. 

But Congress Hall was neither advertised nor sold on 
that foreclosure (see Oscar Craig’s deposition, Record, p. 
251); and Craig’s deficiency on his indemnity mortgage was 
reported at that time and left standing as due from Stew- 
art. 

This statement by Craig of the amount due on his defi- 
ciency of that date gives no credit, of course, for rents of 
the Hotel, 10 months, $3,000, since the redemption of 
March 17, 1862; and that rent is subject to be applied in 
discharge of it; not only that rent but all subsequently col- 
lected in spite of that redemption, besides the $5,000 from 
Litchfield. This deficiency decree liquidates the utmost 
Craig claimed due at the date of it in January, 1863. 

Benedict probably refers to the expense of this foreclo- 
sure of Craig’s mortgage in his letter to Mrs. Stewart, 
which appears (Record, pp. 209-10) written after his failure 
to get Exhibit 42 executed in confirmation of Powers’ 
redemption title ; and after the date of his letter of June 26, 
1862, to Mrs. Stewart, where he says, “I left that deed 
with Mr. Pond for you to Mr. Stewart to execute. Will 
it be done? If so, please have it executed and sent to me; 
if not, it only makes some expenses for somebody to pay.” 
This foreclosure was doubtless the expense then referred to. 


STIPULATION AS TO CLERK’S RETURN AND TESTIMONY. 


It was stipulated by the respective counsel (Record, p. 
341) that abstracts of proof and Exhibits upon which the 
cause was heard in the court below be returned to this 
court and used with the same effect as if the whole of the 
originals had been returned. 
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And it was further stipulated (Record, p. 339) to admit 
the depositions, ete., printed at (Record, pp. 339-40). 


The cause was heard at New York City on the foregoing 
pleadings, proofs, exhibits, schedules and stipulations; and 
after due deliberation the following final decision was ren- 
dered on March 28, 1885, dismissing the bill: 


FINAL DECISION. 


BLatTcHForD, J: 

At the close of the deposition of Joseph P. Whittemore 
taken in this suit September 19 and 20, 1883, is this stipu- 
lation: “‘ Stipulated by and between the counsel before the 
taking of the foregoing testimony that the same should be 
taken subject to objections to be raised when the same is 
offered to all and every part thereof as to competency and 
materiality.” 

At the close of the deposition of Joseph P. Whittemore 
taken in this suit April 7, 1884, is this entry: “ All of the 
foregoing is received subject to the defendants’ objection 
and subject to his right to apply to have the same stricken 
out.” 

There is a stipulation in this cause that the depositions of 
Robert P. Toms, Abiram P. McConnell, Henry P. Sanger, 
Frederick S. Stewart and Theodore Romeyn, taken in 
April and June, 1880, in the suit of Whittemore v. Scran- 
tom, and the depositions of James Brackett, George Trues- 
dale, Oscar Craig, taken in January and February, 1880, in 
the same suit, and part of the deposition of Daniel W. 
Powers, taken in the same suit with the exhibits to said 
depositions, respectively, and the deposition of Mary A. 
Stewart, taken in August, 1876, in the suit of Whittemore 
v. Terry, together with the exhibits to said deposition, may 
be read in evidence with the same effect as if regularly 
taken in this suit, subject to objection by the defendants 
to the matter of substance, materiality and competency, 
and to their right to object to the same or any part thereof 
with the same effect as though such objection were taken in 
due time before the examiner, and subject to the same 
ts to move to suppress the same as if the same were so 
taken under objection for incompetency and immateriality 
in matter of substance. 
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The same stipulation provides that Exhibit 14 to the bill 
herein, being the amended complaint in the suit of Zitch- 
field v. Craig, Powers and Johnson, and Exhibit 15 to said 
bill, being the answer of Craig to said amended complaint, 
and Exhibit 16 to said bill, being the answer of Powers to 
said amended complaint, may be read in evidence with the 
same force and effect as though the originals thereof were 
produced, subject, however, to such objections only as could 
be made to sneh originals. 

It further provides that Exhibit 50 to the said deposition 
of Whittemore of September, 1883, purporting to be min- 
utes of a trial November 6, 1883, before Hon. A. Gardiner, 
referee of the suit of Craig v. Litchfield and others, is a 
copy of such minutes as taken by Oscar Craig ; that Judge 
Gardiner would have sworn in his life-time that he tried 
said suit in November, 1863, and that he took minutes of 
such trial and intended to take, and believed he did take, 
the substance of the testimony of the witnesses, respectively, 
on said trial; that Exhibit 51 to the said deposition of 
Whittemore of September, 18%3, is the minutes kept by 
Judge Gardiner, and that such stipulation is to have the 
same effect as if said Gardiner had been examined in this 
cause in his life-time and had testified herein as above 
stated. | 3 

It further provides that in said suit of Whittemore v. 
Serantom John H. Martindale was examined as a witness, 
and is deceased, and that a copy of his testimony may be 
read, subject to all objections as to its competency, the 
stipulation being intended only to admit the fact that such 
testimony was given in said suit. 

[t further provides that a certified copy of the judgment- 
roll in Craig v. Litchfield, referred to in said deposition of 
Whittemore of September, 1883, be admitted as evidence 
herein, and that the certificate of the clerk of Monroe 
county, New York, of the condition of Stewart’s title as to 
incumbrances against him on the Lrondequoit property when 
mortgaged to Craig be received in evidence. 

The stipulation concludes as follows: “It being under- 
stood that all the foregoing depositions and exhibits herein 
stipulated in this case, subject to objections as to materi- 
ality and competency and to motion to suppress or strike 
out of the record for immateriality or incompetency in 
matter of substance.” 

At the hearing of this cause the defendants moved to 
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expunge, suppress or strike out of the testimony given on 
the part of the plaintiff as follows : 

1. All of the certified papers from the Probate Court of 
Wayne county, Michigan, except these: the petition of 
Johnson, the order of March 26, 1874, the proof of publi- 
vation of that order, the order of April 30, 1874, the bond 
and the letters of administration, as irrelevant and not con- 
stituting any judgment or establishing any indebtedness. 
The motion covers the order of May 2, 1874, the commis- 
sion to the commissioners, their oath, their report and the 
papers annexed to it, the petition of Walker, citation, and 
order of May 8, 1876. I think the ruling on the demurrer 
to the bill (13 Fed. Rep., 315) covers this motion. All the 
papers relate to debts against Stewart, and the bill is tiled 
on behalf of all persons interested in the administration of 
the assets of the estate of Stewart. The proceedings estab- 
lish the debt prima facie. This motion is denied. 

2. Whittemore testifies thus in his first deposition: “ The 
administrator began a suit for some real estate in Michigan 
under the statute there authorizing the administrator to sue 
for property fraudently transferred by decedent. (Defend- 
ants’ counsel object to evidence of the statute given in this 
manner.) This suit was against Oakley, as assignee of 
Litchfield, a bankrupt. That suit was compromised. 
(Defendants’ counsel objects to the above as incompetent.) 
The administrator got about 7 per cent. of the decedent’s 
indebtedness ; realized enough to about pay that. There 
was nothing else realized by the administrator to pay the 
indebtedness, and there was nothing else to realize from.” 
The motion is to strike all this out. The motion is denied. 

3. There is a motion to strike out of Whittemore’s first 
deposition all from and including “I am the owner” to 
and including the first “examiner” as not admissible. 
This motion is denied. 

4. There is a motion to strike out of Whittemore’s first 
deposition all from and ineluding “I did not know”’ to 
and including the first “ examiner” as not admissible. This 
motion is denied. 

5. There is a motion to strike out of Whittemore’s first 
deposition as hearsay and immaterial and incompetent, all 
from and including * Q. State that conversation with Mr. 
Stewart ¢’’ to and including the words “ were in his hand- 
writing;” and also Exhibits 3 and 4 to said deposition. 
This motion is granted except as to Exhibit 3 and what 
relates thereto. 
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6. There is a motion to strike out of Whittemore’s first 
deposition as hearsay and immaterial and incompetent, all 
from and including “I now introduce,” to and including 
“the Ten Eyck case,” and the letters constituting Exhibit 
11 to said deposition, and all from and ineluding “ there is 
an exhibit,” to and including “ cannot find it,” and all from 
and including “containing that answer,” to and including 
“Ten Eyck record,” and Exhibit 12 to said deposition, and 
all from and including “complainant’s counsel,” to and 
including ** Exhibit 20, ete.,” and Exhibits 15, 16, 17, 18, 
19 and 20 to said deposition, and all from and including “ I 
know the value,” to and including “$5 an acre,” and all 
from and including “ witness produces,’ to and including 
“Exhibit 23, ete’? and Exhibits 21, 22 and 23 to said 
deposition, and all from and including “I will state 
further,’ to and including “against Serantom,’’ and all 
from and including “ witness produces deed,’ to and 
including ‘‘to Ex. 26,” and Exhibits 24, 25 aud 26 
to said deposition, and (with the addition! ground of its 
not being the proper way to prove a judgment), all 
from and ineluding “ witness produces and offers,” to and 
including “on the hearing,” and Exhibit 27 to said deposi- 
tion, and all from and including ‘“* counsel for the complain- 
ant,” to and including “ Benedict’s handwriting,” and 
Exhibit 28 of said deposition. This motion is granted 
except as to the part of said deposition from and including 
‘‘containing that answer,” to and including “ Ten Eyek 
record ” and Exhibit 12 to said deposition. 

7. There is a motion to strike out of Whittemore’s first 
deposition as immaterial and incompetent, all from and 
including “complainant’s counsel,” to and_ ineluding 
“Exhibit 33, ete,” and Exhibit 33 to said deposition. 

This motion was granted. 

8. There is a motion to strike out of Whittemore’s first 
deposition, as immaterial and incompetent, all from and 
including ‘‘also quit-claim deed” to and inelnding “ Ex. 
42, &e.,” and Exhibit 42 of deposition. This motion is 
granted. 

9. There is a motion to strike out of Whittemore’s first 
deposition, as immaterial and irrelevant, all from and inelud- 
ing “the paper shown here” to and including “ Ten Eyck 
record” and Exhibit 46 of said deposition, and all from 
and including “ the paper now shown me” to and including 
“ Congress Hall in ejectment”’’ and Exhibit No. 47 of said 
deposition. This motion is granted. 
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att 10. There is a motion to strike out of Whittemore’s first 
iz deposition, as incompetent and immaterial, all from and 
tae including “ complainant’s counsel produces ” to and inelud- 
tye ing “Ex. 51, &e.,’ and Exhibits 49, 50 and 51 to said ) 
ES deposition. These minutes of testimony are sufficiently 

PE proved to allow Mr. Craig’s testimony in them to be admit- 

aia ted as affecting those who claim under him and Mr. Powers’ 

Thr testimony in them as affecting himself, but not the testi- 

Hi mony of either to any greater extent. No other testimony 

i Se found in them is admissible. ‘This motion is disposed of 

eit accordingly. . 
i 11. There is a motion to strike ont of Mary A. Stewart’s 
deposition, as immaterial and incompetent and _ hearsay, all 
ie 7 from and including “Q. Do you know”’ to end of direct 
examination and all the cross-examination. This motion is 
+. granted. ; 
ae 12. There is a motion to strike out, as hearsay and imma- 

{ terial and incompetent, all of Robert Tom’s deposition, 

: direct and cross, and Exhibits A, B and C attached to it. 

ely This motion is granted. 

aie 13. There is a motion to strike out, as immaterial, 

ote incompetent and hearsay, all of Abiram P. McConnell’s : 
ail deposition, direct and cross. This motion is granted. — 
14. There is a motion to strike out, as immaterial, incom- 
BIEL petent, all of Henry P. Sanger’s deposition, direct and 
4 | cross. This motion is granted. 

i? 15. There is a motion to strike out, as immaterial, incom- 
ie petent and hearsay, all of Frederick S. Stewart’s deposi- 
tion, direct and cross and Exhibit F attached to it. This 
motion is granted. 

Hh 16. There is a motion tostrike out, as incompetent, imma- 
He terial and hearsay, the deposition of Theodore Romeyn, 
ye direct and cross and Exhibits A, B, C, D, E and F attached 
a to it. This motion is granted. 

1 17. There is a motion to strike out, as having been taken 
in in a suit to which no person who is a party to this suit was 
5 | : a party and as immaterial and incompetent, all of John H. 

Rite Martindale’s deposition. This motion is granted. ay 
: 18. There is a motion to strike out of Whittemore’s sec- 

i ond deposition, as hearsay and immaterial and incompetent, 

i all from and including “I introduce’’ to the end and 7 
at Exhibits D and E attached to it. This motion is granted. 

F 19. There is a motion to strike out, as irrelevant and 

4 incompetent, the certified copy of the judgment-roll in 

i Craig v. Litchfield. This motion is denied. 
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Craig held mortgages on the Congress Hall property to 
the amount of $18,000, which were a prior lien to every- 
thing. The next lien on that property was the judgment 
of the trustees of the Madison County Bank against Stewart 
for $2,675.24, docketed in Monroe county, October 26, 
1859. On an execution on that judgment the sheriff of 
Monroe county on December 17, 1860, sold the Congress 
Hall property to Craig for $5, and gave him the usual cer- 
tificate of sale. Stewart and his grantees of the property 
had one year from the sale in which to redeem it. They 
did not redeem it. Within fifteen months from the sale, 
or by March 17, 1862, a judgment creditor holding a judg- 
ment against Stewart, which wasa lien on the property 
junior to the judgment on which the property was sold, 
could redeem it. The defendant, Daniel W. Powers, held 
such a judgment, recovered by him against Stewart, and 
docketed in Monroe county, January 26, 1860, for 
$1,481.78. He duly redeemed the property on March 17, 
1862, from the sale to Craig, and received from the sheriff 
a deed for it, dated March 21, 1862. On May 9, 1864, 
Daniel W. Powers and his wife, Helena Maria Powers, 
conveyed the property to Craig, and it passed by his will to 
the defendant, the said Helen Maria Powers. 

The main point taken in the case on the part of the 
plaintiff, so far as the Congress Hall property is concerned, 
is that the redemption by Daniel W. Powers was franda- 
lent and invalid, on the ground that, as matter of fact, the 
amount due on his judgment of January, 1860, had been 
paid to him April 10, 1860, by Oliver M. Benedict, on 
behalf of Stewart, the judgment debtor, and with money 
furnished by Stewart for the purpose; that Powers on that 
day had assigned the judgment to Benedict nominally for 
the use and benetit of Benedict, but really for the benefit 
of Stewart and in fraud of his creditors and to keep the 
judgment apparently in life, and that on the 17th of March, 
1862, in pursuance of the same design and prior to the said 
redemption and with a view thereto, Benedict. had 
re-assigned the judgment to Powers. 

As to the Congress Hall Barn property, Stewart bought 
it from one Walbridge, subject to a mortgage to the Roch- 
ester Savings Bank made in December, 1850, and gave Wal- 
bridge another mortgage on it. The latter mortgage was 
assigned to Daniel W. Powers. He forclosed it, and a 
decree of foreclosure was entered March 2, 1860, for 
$1,514.33 debt and $107.38 costs. Afterwards, and on Sep- 
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tember 6, 1860, Stewart conveyed the property to Oliver M. 
Benedict. On September 22, 1860, the Rochester Savings 
Bank mortgage was assigned to Powers for a consideration 
of $1,500 and interest from July 1, 1860, the Walbridge 
mortgage not being paid, there was a sale on the foreclosure 
decree in January, 1861, and Powers became the purchaser 
of the property, leaving a deficiency of $1,488.25. On 
November 15, 1861, Powers conveyed the property to 
Craig. The judgment, before mentioned, of the trustees of 
the Madison County Bank was a lien on this property, but 
the two mortgages were liens prior to it, and, although this 
property appears to have been sold on the execution on that 
judgment December 17, 1860, to Oliver M. Benedict for $5 
(he then having a deed of it from Stewart), there was no 
redemption from that sale at any time (Powers not redeem- 
ing from it Mareh 17,1862). Powers, by his purchase of the 
Rochester Savings Bank mortgage and his purchase at the 
foreclosure sale, acquired a perfect title to the property, irre- 
spective of any possible question arising as to his judgment 
of January 26, 1860, and as to its payment and the assign- 
ment of it. ‘here is no sufficient evidence to impair the 
validity of the mortgages, or of the foreclosure, or of the 
sale or of the title of Powers, or of the title of Craig. 

As to the Lrondequoit property, it was sold in seven par- 
cels December 17, 1860, by the shériff on the execution on 
the judgment before mentioned of the trustees of the Madi- 
son County Bank to Benjamin R. Wendell for $1,615. 
Daniel W. Powers, on March 17, 1862, duly redeemed the 
property under his said jndyment of January 26, 1860, from 
that sale,-and received from the sheriff a deed for it and for 
property on Washington street, Rochester, dated March 21, 
1862, and on April 24, 1863, Powers and his wife conveyed 
the Irondequoit property to one Reynolds, who was a dona 
jide purchaser, for $4,725. 

As to the Washington Street property, Stewart being the 
owner of it, the judgment of the trustees of the Madison 
County Bank of October 26, 1859, became then a lien on 
it. Stewart and his wife conveyed the property to Oliver 
M. Benedict October 18, 1860. It was sold December 17, 
1860, by the sheriff, on the execution on said jadgment, to 
Benjamin R. Wendell for $1,700, Benedict not having 
redeemed. Daniel W. Powers, on March 17, 1862, duly 
redeemed the property under his said judgment of January 
26, 1860, from that sale, and received from the sheriff a deed 
for it and for the lrondequoit property, dated March 21, 
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1862. On Mareh 24, 1862, Powers conveyed the Washing- 
ton Street property to Oliver M. Benedict and John Craig, 
and on March 10, 1864, they sold and conveyed it to Eaton 
and Marsh, dona fide purchasers, for $2,100. 

Whatever decision could be reached as to the bona fides 
and validity of the redemption by Powers, the title to the 
Congress Hall Barn property could not be affected thereby, 
for it was not redeemed, and Powers held title by buying on 
the foreclosure sale on his mortgage, he then owning the 
Savings Bank mortgage. The redemption question there- 
fore could affect only the Congress Hall property, the Lron- 
dequoit property and the Washington Street property. 
Craig became, in November, 1861, the grantee from Powers 
of the title of Powers to the Congress Hall Barn property ; 
but there is nothing to affect the title in the hands of Craig. 

Craig, being the mortgagee of the Congress Hall prop- 
erty, purchased that property on the sheriff's sale on execn- 
tion. Powers redeemed from.-tiiat sale on his judgment of 
January 26, 1860; and if there was anything frandulent or 
invalid in that redemption, the only effect wonld be that, 
there having been no redemption, Craig’s title as purchaser 
on the execution would remain irrespective of any title 
acquired by him from Powers by the deed of May 9, 1864. It 
was held by the Court of Appeals of New York, in Zen Eyck 
v. Craig (62 NV. Y., 406), in regard to this very matter, that 
even thongh Craig had such notice as to the invalidity of the 
redemption that he acquired no title under snch deed to 
him from Powers, his pureliase at the execution sale was 
valid, and his right thereunder and to a deed thereunder 
from the sheriff would remain. ‘This view is correet. 

[ see no competent or satisfactory evidence of any frand 
or collusion between Craig and anyone, and that is the 
main ground for striking out much of the testimony which 
is stricken out. Craig had no dealing .with any of the 
property but the Congress Hall property aud the Congress 
Hall Barn property. 

In regard to the Irondequoit property and the Washing- 
ton street property both of them purchased by Wendell at 
the sheriff’s sale, even if the redemption by Powers from 
that sale as to those properties were invalid, the right of 
Wendell, as such purchaser, to have a deed from the 
sheriff, would remain, and neither Stewart nor any grantee 
of his having redeemed as to any of the four items of prop- 
erty, the plaintiff could have no rights against any of it. 
But on the evidence there is no satistactory or sufficient 
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proof that the Powers judgment was paid at all by Bene- 
dict for Stewart, or otherwise, or that the reassignment of 
it to Powers by Benedict was inoperative or invalid. 

There are difficult questions in the case as to the validity 
of the Probate proceedings in Michigan; as to the suffi- 
ciency of the proof of the claim or debt of the plaintiff in 
respect to its nature and the time of its origin and other- 
wise ; as to the failure of the plaintiff to exhaust his legal 
remedies ; as to the failure of the plaintiff to take out let- 
ters of administration in New York, and as to the statute of 
limitations ; but it is not necessary to discuss those ques- 
tions, as my conclusion is, for the reasons assigned, that the 
bill must be dismissed, with costs. 
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ASSIGNMENTS OF ERROR. 


There were errors in the judgment of the Cireuit Court 
in the following respects, viz : 


FIRST ASSIGNMENT OF ERROR. 


The Circuit Judge erred in ruling upon the demurrer, 
that the “debt of the plaintiff was prima facie established 
against the estate of the decedent by the proceedings in 
Michigan.”’ 

Whereas, those Probate proceedings are held by the 
highest courts of Michigan to be judicial proceedings of a 
court of record, whose judgments dre conclusively binding 
upon the Successions of deceased persons in that state, and 
upon claimants presenting, and the claims they present for 
allowance before that tribunal. The plaintiff's debt, and 
the debts he represents as administrator, having passed into 
judgment in that court, are conclusively established against 
the Succession in Michigan and as debts, are entitled to 
share in any distribution of assets of the decedent’s estate 
there or elsewhere, where the laws of Michigan, as the 
state of the decedent’s domici/, shall be followed. 

It is insisted as settled law, of comity it is true, yet 
nevertheless law, as administered by courts of equity 
between states and nations—that the rights to assets of a 
decedent found in an anedllary jurisdiction will be deter- 
mined, and the assets distributed in accordance with the dex 
loct domicilit. | 

By that law the judgments of the Michigan Probate 
court, which the Cireuit Judge held to establish the 
plaintiff's debt prima facie, are final and conclusive, as to 
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the debts of the plaintiff personally, and of those he 
represents officially. And the Cireuit Judge erred in not so 


ruling. 


SECOND ASSIGNMENT OF ERROR. 

The Circuit Judge erred in deciding upon the demurrer, 
that “no administrator of Stewart appointed in Michigan 
could have maintained this suit.” 

Whereas, it is insisted that the plaintiff, being both ered- 
itor and administrator, and in the latter capacity represent- 
ing his own and all Michigan debts, is entitled, both per- 
sonally and officially, to distributive shares of the assets of 
the decedent, to which those debts shall be found pro rata 
entitled ; and that he may maintain this suit in this forum 
of ancillary administration to determine the fact of assets and 
get them in, in either or both rights, to the end of admin- 
istration and distribution here, in accordance with the law 
of the domzcil, or of remittance to himself in Michigan 
for distribution there. 

This by the international law of comity; administered by 
courts of equity between states and nations, who “ will 
lend their aid” on the application of any citizen of another 
state or nation interested in the fund, to get in, administer, 
distribute or remit for distribution assets of estates of dece- 
dents left or found within their respective domains. Thus, 
notwithstanding the legal rights of administrators can 
extend territorially only so far as the power of the law of 
the state or nation appointing them; yet, nevertheless, the 
equitable rights of the creditors they represent at home 
“by force of the home law’’ extend under the “law of 
international comity,” so far as the Chancellors of the 


respective nations recognize the obligation of applying 
decedents’ estates to the payment of debts. Therefore the 
Circuit Judge erred in ruling “ that the plaintiff, as home 
administrator, could not maintain this suit,” and in restrict- 
ing him to his personal rights. 
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THIRD ASSIGNMENT OF ERROR, 


In ruling upon the proofs that “there was no sufficient 
evidence to impair the validity of the title of Powers or 
Craig to the Congress Hall Livery Barn.” 

‘The error in this was—that the validity of the legal title 
of either Powers or Craig to the “ Barn” is not questioned, 
but only that Powers acquired the title at the foreclosure 
sale by collusion, so that it was chargeable with a trust in 
his hands for the creditors of Stewart; that Craig took the 
title from Powers with notice of such trust, at the sug- 
gestion of Stewart’s agent, and paid for it out of funds 
then in process of accumulation in Craig’s hands; and that 
he holds the title to the Barn subject to the result of an 


accounting of the rents with Stewart’s creditors. 


FOURTH ASSIGNMENT OF ERROR. 


The Cireuit Judge erred in holding that “if there was 
anything fraudulent or. invalid in the redemption of the 
Congress Hall property from Craig’s purchase at execution 
sale under the Powers judgment of January 26, 1860, the 
only effect would be, that there having been no redemp- 
tion, Craig’s title as purchaser on tle execution sale would 
remain, irrespective of any titie acquired by him from Pow- 
ers by the deed of May 9, 1864.” 

The errors assigned to this ruling are— 

1. In holding the general proposition that the necessary 
consequence of anything fraudulent or invalid in Powers’ 
redemption was, that “there was no redemption.” For, non 
constat but there was nevertheless a redemption, though it 
were one affected by fraud or irregularity—nevertheless, a 
redemption that stands good until impeached or set aside 
by some party aggrieved by the fraud or interested in the 
title affected by the irregularity. 

The premises stated by the Cireuit Judge, to found the 
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conclusion that there “‘ was no redemption,” seem to require 
qualification by statement of the nature of the fraud, or 
irregularity ; and a designation of the party affected by 
either, as a basis of the conclusion of “no redemption.” 

In fact, the only fraud alleged in respect of Powers’ 
redemption was, that he redeemed in pursuance of a scheme 
in the interest of Stewart, the judgment debtor, and in 
fraud of his creditors—confessedly in the interest of Ben- 
edict, Stewart’s attorney, with the object of securing Ben- 
edict his bill for services against his client, Stewart. (See 
Powers’ and Craig’s answers to Litchfield’s cross-bill, cited 
ante. ) 

The question before the Circuit Judge was, whether 
Craig’s acceptance at the redemption in 1862 of the money 
he bid at the prior execution sale of December 17, 1860, 
with full knowledge of the circumstances and of the char- 
acter of Powers’ title to redeem, and of the object of the 
redemption under the reassigned Powers judgment —“ oper- 
ated a release” to Powers of Craig’s right to demand a deed 
from the sheriff ; or whether, notwithstanding such accept- 
ance of the money in the light of such knowledge and con- 
scious that the contribution of his bid was in furtherance of 
that redemption—Craig’s right to demand a deed from the 
sheriff remained, or was released to Powers. 

There was no question before the Circuit Judge of the 
effect of Powers’ deed to Craig in May, 1864, upon Craig’s 
bid at the execution sale; but the question was as to how 
the sheriff's deed to Powers affected it—whether Craig’s 
rights under his bid remained after he had knowingly con- 
tributed his bid to enable Powers to get the sheriff’s deed of 
March, 1862. 

The latter question, with deference, was the question 
before the Circuit Judge. 

The decision of that question in the light of the evidence 
in this case, must bind Craig’s estate by his act of conscious 
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contribution of his bid, in furtherance of Benedict’s redemp- 
tion scheme, and its intent to add the legal title of Congress 
Hall, and the avails of the judgment against Litchfield to 
the adequate fund re dl in Craig’s hands for his indem- 
nity. 

But aside from the foregoing, Craig’s equity did not 
remain to him, even though it survived his contribution of 
it to the Powers redemption, but passed to Litchfield on 
Craig's recovery of the money he had bid, as the damage 
that bid and redemption had caused Craig, with $4,995 as 
penalty for suffering that bid and redemption to be made, 
to the injury of Craig’s securities. 

Therefore the Circuit Judge erred— 

1. In holding the general proposition that any fraud or 
invalidity in the Powers redemption ew vi proprit annulled 
the redemption. 

2. In not holding that Craig’s acceptance of the money 
for his bid, with notice, “ operated a release” of his equita- 
ble title to Powers, and embarked it in the Benedict-Stew- 
art- Powers redemption scheme. 

3. In supposing that the decision—that Craig’ ‘subse- 
quent deed of 1864 did not “ operate such release ”’—was a 
decision of the preceding question. 

4. In not holding Craig’s estate to the consequences of 
decision upon the evidence that Craig, with notice, contrib- 
uted his bid in furtherance of the redemption scheme. 

5. In holding that Craig’s equitable title to a deed from 
sheriff remained to Craig, after his recovery from Litchfield 
of the damage his bid at sheriff's sale and Powers’ redemp- 
tion had caused to Craig’s securities. 


FIFTH ASSIGNMENT OF ERROR. 
The Circuit Judge erred in holding in respect of the 


decision by the New York Court of Appeals in Ten Hyck 
v. Craig (62 N. Y., 406) that “that court held as to this 
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very matter that even though Craig had such notice as to 
the invalidity of the redemption, that he acquired no title 
under such deed to him from Powers, his purchase at the 
execution sale was valid, and his right thereunder to a deed 
thereunder from the sheriff would remain.” And in saying 
in respect of such (supposed) judgment of the Court of 
Appeals, “ this view is correct.”’ 

In holding that the decision of the Court of Appeals 
was as to this very matter. 

True, the decision in the ‘Ten Eyck suit was in respect of 
this very redemption scheme, and Ten Eyck’s bill sought 
relief against the same confederacy of Benedict, Powers 
and Craig to get title of Congress Hall for Craig’s $5 bid 
at sheriff’s sale, frst, into Powers’ hands to hold while 
Litchfield should be sued, and then into Craig’s hands to 
hold, as it was held by Powers in the meantime, for Stew- 
art; although it did not appear on that trial but that it was 
intended to be held by Craig in his own interest; or but 
that it was a scheme of the three in fraud of Stewart, 
instead of a fraud upon Stewart’s creditors in complicity 
with Stewart. 

And the trial judge had found as fact, that that fraud- 
ulent scheme of the three had put the property in Craig’s 
hands “ behind Stewart’s back,” without his knowledge. 

In the Ten Eyck suit the question before the trial judge 
was, whether Craig, in respect of the title he acquired 
through Powers’ quit-claim of May, 1864, was affected with 
notice of the trust which affected Powers in respect of his 
redemption title before Craig took it. 

It was claimed as charging Craig with such notice, that 
he was a party to the Powers redemption scheme, and as 
such knew all about the trusts which affected Powers’ 


redemption and the title he acquired by it. 
This had appeared alzunde before the trial judge, both 
in Powers’ and Benedict’s testimony and in Powers’ and 


Craig’s answers to. Litchfield’s cross-bill, which showed 
that the redemption was made under the Powers judg- 
ment; that it had been paid for with Stewart’s money and 
assigned to Benedict, his attorney, as security for services 
rendered Stewart; and that it had been gratuitously reas- 
signed to Powers to enable him to redeem. 

And the trial judge had by his decree charged that 
redemption title in Craig’s hands with the trusts which 
affected the judgment in Benedict’s hands. 

Craig having appealed to the Supreme Court en bane, 
that court, Gilbert J., delivering the opinion, held sub- 
stantially (See analysis in Statement, pp. 28-31) that 
Powers’ redemption from Craig’s bid was a fraud on the 
statute regulating redemptions ; and consequent fraud on 
Craig’s rights under his bid at sheriff's sale to a deed from 
the sheriff, which, notwithstanding Craig’s acceptance of 
the money for his bid from the sheriff, left Craig’s right to 
a deed from the sheriff unimpaired. 

[In arriving at this conclusion the learned Judge ignored 
the finding of the trial judge, that Craig, when he 
accepted the money, was cognizant of the circuinstances 
and character of Powers’ title to redeem—merely declaring 
that 7/ Powers had no right to redeem, his redemption was 
a nullity; but omitting to decide that Powers had no right 
to redeem, saying—if he had a right to redeem, his 
redemption title was valid, and Powers had conveyed a 
good title to Craig by his quitelaim of 1864. And so the 
judgment of Special Term was reversed. 

The case coming before the Court of Appeals on Ten 
Evck’s appeal from this reversal, that court, Andrews J., 
first found, contrary to what the trial judge had found (See 
analysis in Statement, p. 33), that Stewart was a party 
to, or, rather, the author of the redemption scheme; and 
had kept the judgment alive by assignment to Benedict, 
after payment of it to Powers, with no other possible object 


(apparent on the findings before the court), than that of 
fraud upon Stewart’s creditors. These findings omitted 
to state the purpose of “security to Benedict,” which 
appeared in the answers and testimony in Craig v. Litch- 
field before the trial judge (See note, p. 34 of Statement). 

Then, taking up the subject of the effect of Craig’s 
acceptance of the money for his bid at the redemption, which 
the General Term had held to be a frand upon Craig (if 
Powers had no right to redeem), the court took up that sub- 
ject in view of the finding of the trial judge (which the 
General Term had ignored), that Craig knew the cireumstan- 
ces affecting Powers’ right to redeem under the Powers 
reassigned judgment; and concluded that on Ten Eyck’s 
motion, claiming as grantee.of Stewart, whom the court had 
already adjudged to have been the originator of the fraudu- 
lent scheme through which the property had come to Craig, 
it was not the court’s duty to decide the question of the 
effect of Craig’s acceptance of the money for his bid, with 
notice, any further than to decide Ten Eyck’s right claim- 
ing under Stewart, the author and originator of such 
scheme. 

Hence, the court decided merely, that Craig’s acceptance 
of the money for lis bid, with notice as aforesaid, did not 
“ operate a release, or waiver” of his rights under his bid, 
in favor of Stewart or Ten Eyck claiming under him ; but 
refrained from deciding whether it operated such release to 
Powers or not. 

Yet, nevertheless, the court in declining to decide whether 
Craig’s right to demand a deed from the sheriff remained, 
made the remarks obzter the case, which seem to have mis- 
led the circuit judge in the case at bar, to wit, that— 


“Stewart had by his own act kept the Powers judgment 
outstanding as an apparent lien on the property after it had 
been paid. It does not lie with him to say that the redemp- 
tion was void to defeat the deed from Powers to Craig, and 


—4 


‘gay 


» cd oe ee 
J ee. ae 
‘ a le il 
4 * ry 
alee ae 


125 


then to claim that Craig by taking it lost his right as pur- 
chaser on the sheriff's sale.” 


It is clear that this apparent dilemma as to Stewart's posi- 
tion was outside anything in the Ten Eyck case, and a gen- 
tle mode of declining to exceed the duty of the court by 
declaring Craig a particeps criminis in a fraud in respect 
of which the court could grant no relief on motion of Ten 
Eyck. For Ten Eyck’s bill did not claim that either 
Powers’ or Craig’s title was void, or seek to defeat either 
title, but was in affirmance of Powers’ redemptivn title, and 
of his subsequent deed to Craig ; and claimed in Ten Eyck’s 
name (though in Litehfield’s interest) the benefit of Powers’ 
bargain in getting Congress Hall for $5 at the redemption. 

There was no question as to the effect of Powers’ quit- 
claim to Craig in May, 1864, as operating a release of 
Craig’s bid at the execution sale; but only as to the effect 
(as a release to Powers) of Craig’s acceptance of the money 
for his bid with notice, at Powers’ redemption, on March 
17, 1862. 

That question was not decided by stating that apparent 
dilemma; but avoided by the assumption that that dilemma 


decided it. 


Points of error in the foregoing. 

First—The points we assign here as error to the Cirenit 
Judge’s rulings, lie in the assumption that there was an exist- 
ing invalidity in Powers’ redemption which affected the 
title in Powers’ hands; which, with or without notice to 
Jraig, operated, or could operate, to annul Powers’ redemp- 
tion title, or that of Craig derived throngh quit-claim from 
Powers under it; and in the assumption that the Court of 
Appeals of New York had held that there was any such self 
operating, or any invalidity in the Powers redemption, 
which annulled the redemption or the title acquired by 
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j Powers under it, or that he quit-claimed to Craig as derived 

es from it. 

: — ; ; 

: Second—-In holding that there was any question of the 

ei. , . ‘3° : 

y effect of notice of any such supposed invalidity in respect 

% of Powers’ redemption; or, in fact, any invalidity which 

annulled it as a redemption; or left Craig’s execution sale ail 


valid in his hands; or which prevented Craig’s acceptance 
of the money for his bid “operating a release” of it to 
Powers, and merger of it in Powers’ deed from the sheriff ; 
and in the assumption of the Circuit Judge that the Court 
of Appeals had decided that there was no such release or 
merger. 

Third—In refraining to decide that the redemption made 
s bid, and Craig’s contribution of it 


s 


by Powers from Craig 
to that redemption, with full knowledge of all the facts 
respecting Powers’ title to redeem, was an active participa- 
tion by Craig in the Benedict-Powers redemption scheme ; 


~ 


a; 
t and in not charging Craig with the consequences of co-opera- ~ 


ting in that scheme. — : 
. J 
Fourth—In holding that notice of the facts respecting 
Powers’ redemption under Benedict’s reassignment of the 
judgment which had been paid with Stewart’s money, con- 
stituted an invalid redemption title; or that Powers’ title 
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{ thus acquired was not a good title between the parties to it,+ 
t and those claiming under them with notice, and as to all the 
: world ; but chargeable only with a trust in behalf of cred- 
2 itors defrauded by it. 

} Fifth—In adopting the ruling of the Court of Appeals 


dismissing Ten Eyck’s bill, because Stewart, his grantor, 
was found to be a party to the fraudulent sclieme, from 
which Ten Eyck, his grantee, sought relief—as a precedent 
for dismissal of plaintiff’s bill in behalf of creditors , 
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; defrauded by that scheme. 
Sixth—In adopting the course of the Court of Appeals in 
: refraining, on Ten Eyck’s motion, as grantee, to declare 
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Craig particeps criminis in Stewart’s redemption scheme 
to put his property in Craig’s hands in frand of creditors, 
where no duty rested upon the court in that ease to adjudge 
lim so, nor power to visit the consequences of such partici- 
pation upon him when found. 

Whereas in the case at bar, on motion of creditors, it was 
the duty of the Cireuit Judge doth to adjudge the fact and 


visit its consequences upon Craig's estate. 


SIXTH ASSIGNMENT OF ERROR. 

The Cirenit Judge erred in ruling on the proofs ‘* that he 
sees no competent or satisfactory evidence of any fraud or 
collusion between Craig and any one.”’ 

The error in this is assigned in the group with the 11th 


assigninent ef al. 


SEVENTH ASSIGNMENT OF ERROR. 

The Cireuit Judge erred in holding “in regard to the 
lrondequoit property and the Washington Street property, 
both of them purchased by Wendell at the sheriff's sale, 
that even if the redemption by Powers from tliat sale as to 
these properties were invalid, the right of Wendell, as such 
purchaser, to have a deed from the sheriff would remain ; 
and neither Stewart, nor his assigns, or any grantee of his, 
having redeemed as to any of the four items of property, 


the plaintiff could have no rights as against any of it.” 

First—TYhe error in this is, the assumption that Powers’ 
redemption with intent to defraud the creditors of the 
owner of the legal title, was not, nevertheless, a valid 
redemption as to Wendell. 

Second—Thie further error is, in assuming that Wendell’s 
acceptance of the money on behalf of the Madison County 
Bank, for his bid did not “ operate a release” of Wendell’s 
bid to Powers, fur valuable and valid consideration, which 


was a binding bargain till rescinded ; and in assuming that 
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Wendell could have any possible claim, at this late day, to 
rescind; or that any such supposed outlying equity of 
Wendell to rescind, ought to shield Powers from account- 
ing for the avails of the title he acquired under, and sold in 
pursuance of such redemption. 


EIGHTH ASSIGNMENT OF ERROR. 


The Cireuit Judge erred in ruling that on the proof 
“there is no satisfactory or sufficient proof that the Powers 
judgment was paid at all by Benedict for Stewart or other- 
wise.” 

This ruling assumes the possibility of the truth of Pow- 
ers’ new version, which he first put forth in Whittemore v. 
Scrantom (Record, p. 322); and next set up in his answer in 
this suit (Statement, p. 43); and again in his deposition 
here (oath to his answer having been waived), commenc- 
ing at page 309 of Record. 

We deem it sufficient to refer, as showing the truth of 
the matter, to his and Benedict’s sworn statements in Craig 
v. Litchfield ; and to his and Craig’s answers to Litchfield’s 
cross-bill ; and to his and Benedict’s evidence given in Zen 
Hyck v. Craig—tie former to the end of recovering $5,000 
from Litchfield; and the latter in defending Craig against 
Ten Eyck’s suit, brought in Litclifield’s behalf to get that 
money back. This he now, for the first time, finds it to his 
interest to controvert. 

We invite attention, however, to his counsel’s question 
on direct examination here (p. 309) : 

8 Q. “ Did you ever receive anything on account of your 
judgment against Stewart, except these drafts, until you 
realized upon your sale of the property toe Craig ? 

A. I never received one dollar, directly or indirectly, to 
my knowledge.” 

—suggesting that if he was seeking pay for his judg- 
ment of January 26, 1860, as the consideration of his deed 


to Craig, the amount of that judgment ($1,925.32) would 
have been stated in the deed as the consideration, instead 
of the amount of his uneanceled deficiency decree 
($1,753.63). 

This deficiency decree, it will be remembered, is that 
which Benedict suffered to be taken when he bid in the 
Barn for Powers at $70, on January 12, 1861; and under 
which Powers said he should have redeemed (though it was 


not a lien), if he had not redeemed under the Benedict 


re-assigned judgment. 

This is the decree which Craig paid him on November 
15, 1861, when he took up the mortgages on the Barn and 
paid the Powers mortgage and the deficiency on the sale of 
it, resulting from Benedict’s bid of $70 on the foreclosure. 

Fortunately, we are able to produce the check with which 

Senedict paid the money on this judgment March 7, 
1860, filled np by Powers and marked by his own hand in 
the body of it“ N. P.S.” Powers admits this was paid, 
but fails to recollect that that money lay in the cash in his 
Bank till April 10 following; and that it was the money 
which, he says in his answer to Litclifield’s cross-bill, Bene- 
dict paid to him for the assignment of the jndgment, when 
he understood from both Benedict and Stewart that the 
judgment was to be held by Benedict “ as security.” 

He concedes in his examination here that he had no 
demands against Stewart when that check was given, but 
the judgment of January 26, 1860, and the mortgage of 
$1,400, which then stood in decree of foreclosure, upon 
which the decree for deficiency was suffered by Benedict on 
January 12, 1861, when he bid off the Barn at $70. 

And he draws too strongly on our credulity in asking 
belief that the amount of his judgment, which he says in 
his answer to Litclifield’s cross-bill, was paid to him by Ben- 
edict for the assignment of his judgment, was not the 
avails of that check of March 7, 1860. 
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We refer to the evidence he has given in his old version, 
and his utter failure in his new version to change it, and to 
senedict’s corroboration of the old version, to sustain our 
conclusion that if he had known that Benedict Jr. had 
delivered to Whittemore his father’s checks, diary and bank 
book, before he started his new version in Whdttemore v. 
Scrantom;: and that Whittemore had discovered his letter 
enclosing the draft, the avails of which paid these checks, 
he never would have attempted his new version. 

We refer to the old version (as collated, post, pp. L59- 
164, and in Statement herewith) in Craig v. Litchfield, 
showing, Powers’ and Benedict’s evidence (p. 76); also 
Powers’ and Craig’s answers to cross-bill (p. 78); Powers’ 
evidence in Ten Eyck case (pp. 86-7—8); Benedict’s evi- 
dence in Ten Kyck suit (Schedule 21 of plaintiff’ s bill. 
tecord, pp. 85-6); and also to “ History of Exhibits” in 
Statement (pp. 50-2); and to Powers’ new version, both 
direct and cross-examination (collated in Statement, pp. 93 
104), and replicatory evidence (id., pp. 104-107); and also 
to the new version in the Record, including his testimony in 


Whittemore v. Scrantoin, at pp. 309-324. 


NINTH ASSIGNMENT OF ERROR. 
The Cireuit Judge erred in holding that “there is no 
proof that the reassignment of it (the Powers judgment) to 
Powers by Benedict was inoperative or invalid.” 
Whereas, it is not claimed on behalf of creditors here, 
nor is it the fact, that either the assignment or reassign- 
ment were either inoperative or invalid; but that each 
and both were in fact operative and valid muniments of the 
title in fraud of creditors that was obtained on the redemp- 
tion; which (title) Powers cannot be heard to question, 
nor to say it is not good between the parties creating 
it and as to all the world, though voidable at the instance 


a ) 


of creditors, by decree directing a reconveyance. 
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TENTH ASSIGNMENT OF ERROR. 

That the Cirenit Judge erred in holding, after he had 
passed judgment upon the same questions when raised by 
demurrer in this case, that there are (remaining) difficult 
questions in the case—frrst, a3 to the validity of the Probate 
proceedings in Michigan; second, as to the sufficiency of 
the proof of the claim or debt of the plaintiff, in respect of 
its nature and the time of its origin and otherwise. 

The first error assigned to this is in suggesting a doubt 
of the validity of the Probate proceedings, which are pro- 
ceedings of a Michigan court of record, having a seal, 
importing absolute verity, duly authenticated and put in 
evidence in this case (See Judge’s certificate, Record, p. 
182). 

Second —\n suggesting that the said Probate record 
does not sufficiently and conclusively prove the claim and 
debt of the plaintiff as a debt to him from the decedent’s 
estate in Michigan. 

Third—In suggesting a doubt that such record of judg- 
ment establishes conclusively that such indebtedness to the 
plaintiff accrued to him during the life of the decedent, 
who deceased on May 11, 1863, a year prior to the consum- 
mation of the alleged conspiracy by Powers’ deed of the 
Hotel to Craig on May 9, 1864. 


ELEVENTH ASSIGNMENT OF ERROR. 

The Circuit Judge erred in ruling ont the evidence, 
embraced in the fifth branch of defendants’ motion to strike 
out, viz :— 

(a) Of Whittemore’s deposition, statement of conversa- 
tions with Stewart at Detroit, June, 1860, immediately 
succeeding tlhe execution of the Delon appeal bond by 
Craig—that Stewart stated that the Dehon appeal had been 
taken to gain time, without any expectation of reversing 
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the judgment. That he had procured Mr. Craig to go surety 
on the appeal bond to the Supreme Court and Court of 
Appeals, and had secured him for so doing by assignment 
of the rents of Congress Hall. That it would take at least 
four years before the appeal could be heard in the Court of 
Appeals. And that in the meanwhile the rents would 
create a fund sufticient to pay the judgment (Record, p. 149). 

(6) Also Whittemore’s testimony (Record, pp. 149, 150) 
to admissions of Stewart in 1860, giving his valuation 
of Congress Hall at $50,000, and Barn at $10,000. That 
before Ten Eyck’s suit was commenced in July, 1867, 
Whittemore made inquiries in Rochester of real estate deal- 
ers and owners as to the value of this property, and learned 
that it was valued at $80,000 at that time, and that it was 
assessed at $20,000, and that the general understanding 
was that property was assessed at only a quarter of its cash 
value. 

(c) Also that it appeared by mortgage taken by Craig, 
which was in evidence in the Ten Eyck suit, that Craig had 
taken the Hotel as security for a loan of $28,000 in 1853; 
and that it appeared in that suit that the mortgages held by 
Craig in his own right prior to his indemnity mortgage 
were $18,000, on which the interest had been paid up to 
March 17, 1862. 

(d) In striking out Exhibit 4 (Record, p. 183), being the 
chattel mortgage made May 9, 1860, by Stewart to John 
Owen, Trustee for the Michigan Insurance Bank; and 
Whittemore’s deposition that this mortgage was filed in the 
City Clerk’s office, in Detroit, on the day of its date, and 
indexed in the record of chattel mortgages in Stewart’s own 


handwriting. The mortgage purports to secure Rebecca 
Baines, Stewart’s wife’s sister, for $3,000, and the Bank 
for $8,000, all on Stewart’s household furniture in Detroit. 


13% 


TWELFTH ASSIGNMENT OF ERROR. 

The Cireuit Judge erred in ruling out the evidence 
embraced in the siath branch of defendants’ motion to 
strike out, viz :— 

(a) Exhibit XI of Whittemore’s deposition (Record, pp. 
191-210), being letters of O. M. Benedict to Mr. and 
Mrs. Stewart, from June 8, 1859, to July 2, 1862, inelu- 
sive. These letters have reference to the business of Bene- 
dict’s agency for Stewart during those years. 

Whittemore’s testimony (Record, p. 153) shows these 
letters to have been used in evidence and printed in the 
record in the Ten Eyck case. He proves Benedict’s hand- 
writing to them and states that this list includes those men- 
tioned in Mrs. Stewart’s deposition. 

(6) It strikes out also Exhibits 15 to 23 inclusive (Ree- 
ord, pp. 214-216), being deeds of Stewart’s Lowa land, 
produced by General Martindale with his deposition in 
Whittemore v. Scrantom, which shows that these lands 
were disposed of by Benedict in payment of his bill for 
services against Stewart, except unsold portions thereof, 
which Benedict turned over to Martindale on account of 
his share of charges for services when the general returned 
from the war, in 1865. Whittemore’s deposition states 
from personal knowledge that the average value of those 
lands—500 acres—at that time, was $5 per acre. 

Mr. Martindale’s statement of value that they were worth 
from almost worthlessness to $15 per acre. That he sold 
80 acres of those received from Benedict for $12 per acre, 
and another 40 acres for $400. 

(c) This strikes out Exhibits 24 and 25 being deed on the 
foreclosure sale, and the resale of Stewart’s Cornwall farm 
(Exhibits 24 and 25, Record pp. 215-16). Exhibit 24 is 
the Referee’s deed to Benedict and Martindale on foreclos- 
ure sale. 
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This Cornwall farm is shown in the deposition of Fred. 
eg 

48a 


Stewart and of Mrs. Stewart, to have been bid in at fore- 
aT closure sale by Benedict, and paid for with his own money. 
i That Benedict had held the title from the date of that pur- 
chase, May 22, 1860, until May 6, 1861, when the property 
was sold for $8,120. The eonsideration expressed in the 
Referee’s deed is $4,500—that in the deed to Cole is $8, 100. 
(dz) It strikes out Exhibits 26 and 27 of Whittemore’s 
deposition (Record pp. 215-16) and an entry in Benedict’s 
diary supposed to refer to the subjects of these Exhibits. 
Exhibit 26 is a bill of sale by Stewart to Benedict & 
Martindale of $250,000 of the bonds of the Port Huron ¢ 
Milwaukee Railway Co., dated at Rochester, September 5 
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* 


ph 1860, in the handwriting of Stewart and signed by him. 

{i (e) It strikes ont Exhibit 27, a certified copy of a judg- 

1, ment record of the Cireuit Court for Shiawassee County, 

itt Michigan—judgment for $78,832.40 damages, and $15.50 

if costs, on three promissory notes of $25,000 each, dated An- > 
\! gust 13, 1860, made by the Port Huron & Milwaukee Rail- ' 
i | way Co., payable to Stewart’s order. Suit commenced 

4 7 December 8, 1860, Benedict?& Martindale, plaintiffs ; judg- 

é ment rendered May 8, 1861 (Record, p. 216). 

ae It also strikes out an entry in Benedict’s pocket diary, 

i 


Exbibit No. 10, supposed to refer to the bonds and notes in 
Exhibits 26 and 27, under date of March 25, 1861, as follows: 


See 


eee at: 


“ March 25, 1861.— Agreed to take the Port Huron bonds 
# and notes at $50, absolutely.”’ 
i Mr. Whittemore proved the handwriting of Mr. Benedict 
if to the entry in diary (p. 156); also proved the handwrit- 
a ing of Nelson P. Stewart to Exhibit 26, and testified as m 
2 follows : 
b He found a large number of these bonds in possession of . 
i O. M. Benedict, Jr., who found them among the papers of 
t O. M. Benedict, deceased, on March 5, 1880. Witness made 
it a memorandum of the numbers of the bonds at that time 
4 
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and the numbers of the bonds which he compared with the 
numbers in Exhibit 26, and the numbers corresponded. 

(7) It also strikes out Exhibit 28, being Stewart’s deed of 
the Livery Barn to Benedict, dated September 6, 1860, con- 
sideration $1.00, acknowledged. in Detroit September 15, 
1860 (Record p. 216). 

Benedict speaks of the consideration of this deed in his 
testimony cited in plaintiffs bill (Record p. 17) showing 


that ‘‘it was to apply on Benedict’s bill for services.” 


THIRTEENTH ASSIGNMENT OF ERROR. 

The Cireuit Judge erred in ruling out the evidence 
embraced in the seventh branch of defendants’ motion to 
strike out, viz :— 

This strikes out Exhibit 33 of Wittemore’s deposition 
(Record p. 216). This was a deed dated October 18, 1860, 
from Stewart to Benedict, of a strip of 33 feet on Washing- 
ton street in the city of Rochester. The consideration of 
this is also stated in Benedict's testimony (p. 17 of 
plaintiff's bill) and is, like the others, to apply on Benedict’s 
bill for services. This is the property that brought $1,700 
at the sheriff’s sale at the Madison County Bank execution 
sale; and which, as soon as Powers had redeemed, he deeded 
to Craig and Benedict for $1,800, being amount of bid at 
sheriff’s sale, and interest paid to redeem. ‘This parcel was 
not covered by Craig’s indemnity mortgage. 

Mr. Whittemore, on cross-examination (Record, p. 167), 
states that he received this Exhibit 33 from O. M. Beuedict, 
Jr., in 1880, with the other papers before spoken of, 


as delivered on that oceasion. 


FOURTEENTH ASSIGNMENT OF ERROR. 
The Cireuit Judge erred in ruling ont the evidence 
embraced in the eighth branch of defendants’ motion to 


strike ont, viz :— 
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This strikes out Exhibit 42 and Whittemore’s testimony 
(p. 159) in relation thereto (Exhibit at p. 220, is given in 
full as Exhibit 8 of plaintiffs bill, Record, p. 31). 

This Exhibit 42 is the draft of a quit-claim deed, Stewart 
to Powers, of the Irondequoit farm, not acknowledged 
dated May 27, 1862; expressed consideration $500, signed 
by N. P. Stewart. 

Mr. Whittemore states (Record, p. 159) that the body of 
deed is in the handwriting of Mr. Benedict, also the blank 
acknowledgment. 

This is the paper spoken of in deposition of Mary A. 
Stewart in Whittemore v. Terry; that the signature has 
the character of Stewart’s hand writing after he was stricken 
with paralysis. 

On cross-examination (Record, p. 167), Mr. Whittemore 
states that he received this Exhibit from Mrs. Stewart at 

or about the time of her examination in Whittemore v. 
Terry (Record, p. 168), which he thinks Mrs. Stewart 
delivered to him a short time prior to the date of taking that 
deposition in Detroit ; and that he got it from Ashley Pond, 
her counsel, to whom she had delivered it. This is Exhibit 
P of Mrs. Stewart’s deposition. 


FIFTEENTH ASSIGNMENT OF ERROR. 


The Cireuit Judge erred in. ruling out the evidence 
embraced in the ninth branch of defendants’ motion to 
strike out, viz :— 

This includes Exhibits 46 and 47 (Record, p. 225) and 
Whittemore’s deposition in relation thereto (Record, p. 
160). 

Exhibit 46 is a receipt signed by Benedict and Martin- 
dale, dated May 3, 1861, to N. P. Stewart and is given in 
full in plaintiff’s bill (Record, p. 20). It purports to be a 
receipt by Benedict and Martindale of Stewart’s notes, on 
time, aggregating to $1,911.50; which, when paid, were to 


be in full for services to November 3, 1860. Mr. Whitte- 
more testified (Record, p. 160) that this receipt was given 
in evidence in the Ten Eyck case, and was presented to Mr. 
Benedict as a witness who was questioned in relation to it. 
Mr. Whittemore proves Benedict’s handwritting to the 
receipt. 

Mr. Benedict in the Ten Eyck case (Record, p. 88) says 
that that receipt embraced what he alluded to on that trial 
as his professional account against Stewart for about $2,000. 

Exhibit 47 (Record, p. 225) is an assignment by N. P. 
Stewart to Benedict, in trust, dated Detroit, December 14, 
1861. It assigns to Benedict the surplus of the fund then 
in Craig’s hands for indemnity, together with such as should 
be subsequently added, in trust for Stewart’s wife and 
wife’s sister. 

Mr. Whittemore’s testimony in relation thereto (Record, 
p. 160) is also stricken out where he states that the body of 
the Exhibit is in the handwriting of Benedict, and the sig- 
nature that of Stewart after he was stricken with paralysis. 
Witness found that paper among Mr. Benedict’s papers at 
the time he obtained those diaries from Mr. Benedict, Jr., 
to be used in the suit then pending of Whettemore v. 
Scrantom. 

The original of this Exhibit and of Exhibit 42 are pro- 
duced here in court, byorder of the Cirenit Judge for 
inspection at this hearing. 


SIXTEENTH ASSIGNMENT OF ERROR. 

The Cirenit Judge erred in ruling out the evidence 
embraced in the tenth branch of defendants’ motion to 
strike out, viz :— 

This rales out Benedict’s evidence and limits the compe- 
tency and effect of Powers’ and Craig’s evidence contained 
in Exhibits 49, 50 and 51 of Whittemore’s deposition, 
being minutes of the testimony taken in Craig v. Litch- 
field, in Craig’s suit on Litchfield’s bond (Record, p. 27, 
Schedule 2 of plaintiff’s bill). 
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Exhibit 49, the minutes taken by Truesdale (Record, pp. 
2926-234). | 

Exhibit 50, Oscar Craig’s minutes taken In the same case 
(Record, pp. 234-246). 

Exhibit 51, Judge Gardiner’s, Referee, minutes in the 
same case, which being the same as Exhibits 49 and 50, 
only important extracts from it are printed (Record, p. 
246). 

The Circuit Judge ruled in respect of these minutes 
that “although the minutes of testimony are sufficiently 
proved, that of Mr. Craig can atfect only those who claim 
under him; and that of Mr. Powers, only himself, and that 
no other testimony found in them is admissible.” 

We designate the material evidence affected by this 
ruling at pp. 76—9 of Statement, and point the errors of the 
ruling at pp. 18, 19 ed,, and post, p. 169, in the therd 
division of errors, ruling out testimony. 


SEVENTEENTH ASSIGNMENT OF ERROR. 


The Circuit Judge erred in granting eleventh branch of 
defendants’ motion, striking out Mary A. Stewart’s deposi- 
tion (Record, pp. 262-272). 

Mrs. Stewart speaks of the friendly and business relations 
between Mr. Benedict and her husband. She had known 
the former since 1859 until 1862, when she last saw him; 
that Mr. Benedict was her husband’s lawyer, having charge 
of his property in Rochester. He had visited Detroit sev- 
eral times witli reference to tlhe business he had in charge, 
both before and after her husband was stricken with par- 
alysis. She knew of the property her lusband owned in 
Rochester—Congress Hall, the Livery Barn, the Wash- 

ington street house occupied by Fred. Stewart, his son, 
a farm on the east side of the river, that he bought of 


159 


Cornwall, being land in Irondequoit, other than that which 
he had purehased for herself; also the farm her husband 
lad purchased for her from Farley at $15,000. She under- 
stood he owned land in lowa. She remembers the Corn- 
wall farm being sold on mortgage and bid in by Mr. Bene- 
dict for her husband, which she knew from conversation 
with her husband and Mr. Benedict. 

She knew General Orville Clark, of Sandy Hill, N. Y., 
whose business and confidential relations with her husband 
were intimate; that they were great friends. 

That General Clark and General Martindale were broth- 
ers-in-law. 

General Clark was her husband’s adviser both before and 
after her husband was stricken with paralysis. Within 
three or four weeks after her husband was stricken, he 
began to understand what was said to him, and could under- 
stand everything that was said; and after a while he got so 
that he could talk quite easily, but would frequently forget 
words and ery over his helpless situation. 

She commenced correspondence with Mr. Benedict, at 
Rochester, directly after her husband was stricken down. 
She produces some of her letters written by Benedict in that 
correspondence. She states that Mr. Benedict came to 
Detroit, as he promised in the letter of October 26, 1861. 
He stopped at their house while he stayed. She identifies 
Genedict’s letters of November 18 and December 23, 1861, 
and says she received them. Mr. Stewart’s affairs were 
talked over on that first visit of Benedict, the principal 
subject being a judgment he was to get in New York City, 
and of saving something, a home or shelter, which she 
understood, for Mr. Stewart. That he advised her about 
sending property, china, silver, ete., to him at Rochester for 
the benefit of Mr. Stewart. 

In the same conversation Mr. Benedict spoke about pay 
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for services that he was arranging then. She don’t know 
whether it was for that or for former services, 

She remembers the family carriage horses being sent to 
Mr. Benedict in Fred’s custody. 

That Benedict drew bills of sale of some of the plated 
ware and property in reference to her husband’s debt to 
Miss Baines. Her attention is called to letter from Bene- 
dict of June 13, 1862. She identifies the letter, also a 
letter without date. She remembers Mr. Benedict being at 
Detroit with the draft of the deed (Exhibit 42); that he 
asked her and Mr. Stewart to sign it. She recognizes the 
handwriting of Mr. Stewart, also the handwriting of Mr. 
Benedict, on the paper, and says (p. 267) that Mr. Benedict 
presented the paper or deed, and wished Mr. Stewart and 
herself to sign it. Mr. Stewart signed and she refused 
until she consulted her lawyer, Mr. Pond, about it. Mr. 
Pond told her she better not sign it, and she did not. She 
thinks Mr. Benedict on that occasion asked Mr. Stewart 
whether he understood the matter of the deed. Mr. Stew- 
art seemed to understand, and was anxious to have it signed. 
Mr. Stewart and Mr. Benedict were offended with ber 
because she refused, and Mr. Benedict said: “If you have 
lost confidence in me, I have nothing more to say.” This 
deed was signed in her presence by Mr. Stewart, with his 
left hand. He was not able to use the other. That she saw 

Mr. Benedict in Rochester after that ; that he gave her the 
money, $241, referred to in Benedict’s letter of July 2, 
1862; that she gave these letters to Mr. Litchtield. On 
cross-examination by Mr. Danforth, says she knew of the 
pendency of the Ten Eyck suit ; she understood Mr. Litch- 
field advised bringing that suit; she understood this both 
from Mr. Litchfield and Mr. Whittemore ; that in case of 
recovery in the Ten Eyck case she understood Mr. Whitte- 
more would have received pay on his claim for professional 
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services against her husband. That she don’t know where 
the letters she wrote to Mr. Benedict are; that she has no 
copy. And being asked how the papers which had been 
introduced in evidence came into Mr. Whittemore’s posses- 
sion, she says she gave some of them to Mr. Pond and 
some to Mr. Litchfield for use in the Ten Eyck suit, and 


supposes that they gave them to him. 


EIGHTEENTH ASSIGNMENT OF ERROR. 

The Circuit Judge erred in granting the twelfth branch 
of defendants’ motion, striking out all of Robert P. Toms’ 
deposition (Record, pp. 272-281) and Exhibits A and B 
(Record, pp. 278-9), being respectively Stewart’s notes 
indorsed by Dr. Johnson for $12,000. 

Witness is shown the Sanger deed (Exhibit C of his 
deposition) and states that it was one of the securities the 
Bank held against Mr. Stewart; that Stewart gave it to Mr. 
Sanger, who was then cashier, with other securities men- 
tioned. That in 1861 or 1862 he learned what is here 
stated from Mr. Sanger, ¢. e., that these deeds were but 
mortgages given as security. That with reference to the 
deed of Congress Hall, he sent Judge Cochrane, then in his 
office, to Rochester to investigate the title, who, on his 
return, reported that the title had passed away by sale on 
some judicial proceedings. That he took no further steps 
and supposed the title was lost. 

At tlie time Mr. Sanger delivered those securities to him 
for collection, witness called Sanger’s attention to the clause 
in the deed, where the grantee assumes Craig’s mortgages. 
Mr. Sanger said that he had never noticed it before; that 
Mr. Stewart got the papers prepared by his own attorney in 
that form; that he had no idea, of course, of assuming any 
such payment. The first he knew of that assumption was 
when his attention was called to it by witness. 

Witness says at that time there was a large indebtedness 
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of Stewart at the Bank, and Mr. Stewart was becoming 
insolvent. He was on friendly terms with us, and wanted 
to give us all the security he could. 

That after Mr. Sanger’s death, the attorney for Mr. 
Litchfield and Henry Ten Eyck came to him and asked him 
if he was ever going to do anything with the Congress Hall 
property. He answered “No.” That they said then to 
give the deed to them. ; 

That it resulted in the Bank selling its right in the deed 
to Henry Ten Eyck. Mr. Pond was the attorney who acted 
in this matter for the purchasers. 

Witness procured Mrs. Sanger to execute tle deed to 
Ten Eyck on payment of $200 received from Mr. Pond, 
acting as attorney for Mr. Litchfield. 


NINETEENTH ASSIGNMENT OF ERROR. 


The Cireuit Judge erred in granting tharteenth branch of 
defendants’ motion, striking out all of Abiram P. McCon- 
nell’s deposition (Record, p. 281). 

This witness says he resides at Ludington, Michigan, is 
53 years old, and a practicing physician and surgeon. 

That some time in the fall of 1860 he went with Stewart 
into the country, when Stewart bought a span of horses and 
gave lis note for $350. The party of whom they were 
purchased was directed by Mr. Stewart to make a bill of 
sale of the horses to the witness. 

That on the way home to Pontiac, the doctor’s residence 
at that time, Stewart told him to act as though the horses 
were his own, which he did; but it was understood that 
they were Stewart’s horses. 

Mr. Stewart sent for witness to come to Detroit, where 
he met Mr. Benedict in the fall of 1861. 

Mr. Stewart said that the horses were to go to Mr. Ben- 
edict; that he had sold them to him for $500 to $700. He 
thinks it was $700. 
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Witness gave Mr. Benedict the bill for them to apply on 
Stewart’s account, as he understood it. Mr. Benedict told 
witness that Mr. Stewart was owing him, and he was taking 
these horses to apply on account. This was after Mr. Stew- 
art was stricken with paralysis. Witness sent the horses in, 
and Mr. Benedict gave him about $25 to cover some little 
expenses. It was understood by all the parties that the 


horses were not owned by. witness. 


TWENTIETH ASSIGNMENT OF ERROR. 

The Circuit Judge erred in granting fourteenth branch 
of defendants’ motion, striking out all of Henry P. Sanger’s 
deposition (Record, pp. 283-5). 

This witness says he is son of Henry K. Sanger, late 
cashier of Michigan Insurance Bank; age 48; resides at 
Detroit. Had charge of his father’s estate as attorney for 
his mother, who was the sole devisee and executrix in his 
will, 

At the request of Mr. Toms, attorney for the bank, sug- 
gesting that the Sauger deed was held as security, he 
advised his mother to exeente a quit-claim deed to Mr. Ten 
Kyck. 

Witness further states that at Mr. Whittemore’s request, 
in the spring of 1880, he made search in the records of the 
Michigan Insurance Bank for letters received in the spring 
of 1860, remitting drafts from Powers’ Bank for collee- 
tion. That he found such letters reeeived at the bank dur 


ing the month of Mareh, April, and May, 1860, but none 


_containing colleetion on N. P. Stewart. That he found let- 


ters from Powers’ Bank containing other remittances for 
collection during that time, one or two letters in each 
month from other banks. That this examination of the 
records of the bank was made within five days }§evious to 


giving his deposition. 
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TWENTY-FIKST ASSIGNMENT OF ERROR. 


The Court erred in granting fifteenth branch of defend- 
ants’ motion, striking out all of Fred. S. Stewart’s depo- 
sition (Record, pp. 285 to 293), and Exhibit F attached, 
thereto (Record, p. 293). 

Fred S. Stewart says he is the son of Nelson P. Stewart 
is 44 years old, resides in Pontiac, Mich. He heard the 
testimony of Dr. McConnell in relation to a span of horses 
sold to Mr. Benedict. The horses were shipped to Roches- 
ter from Detroit, and he accompanied them and delivered 
them to Mr. Benedict, in Rochester. Mr. Benedict paid 

the expenses and gave witness $10 personally. This was in 

the forepart of November, 1861. Mr. Benedict was in 

Detroit and saw the horses before they were shipped. 

He has known Mr. Benedict since 1854; that Benedict 
was his father’s legal adviser and general agent in Roches- 
ter and elsewhere, and confidential friend; that his father 
put suneh confidence in Benedict that he would trust any- 
thing to him—any business that he had, relied upon his 
advice and judgment; that Benedict had charge of lis 
father’s real estate in Rochester, collecting rents and dis- 
bursing money, and that Benedict advanced money for him 
at different times. 

That in case anything needed attention, Benedict would 
advise his father and manage as he saw fit, sometimes 
advance for him. He remembered the farm known as 
the Cornwall farm. It was in tlie town of Lrondequoit ; 
that his father gave back a mortgage for the purchase 
money which was foreclosed, and the property bid in by 
Benedict and Martindale, who advanced the purchase 

money for the benefit of his father. This he learned from 
QO. M. Benedict. He produces a letter received by wit- 
ness from his father, January 7, 1861, which is marked 
Exhibit F (Record, p. 293) to this deposition, in which the 


ANNE Amt 


ee 


145 


writer says: “On my return to Detroit, | received your 
letter. I can only refer you to Mr. Benedict. You can 
with Parma farm or the Cornwall do as you please; but first 


“ 
* 


advise with Mr. Benedict ; but we have got to 
pay B. & M.the money first, that they advanced Cornwall.” 

The witness speaks of the Washington street residence 
lot of 33 feet (p. 289) and says: This lot was purchased by 
his father for the witness. Price, $25,000. $9,000 mort- 
gage back for the purchase money; this mortgage was 
foreclosed. Witness bid it off at the foreclosure sale, 
for Elisha C. Litehfield, by Benedict and Litchfield’s 
directions. Benedict was present at the sale. The lawn, 33 
feet on one side of the house, was not included in the sale; 
this was unknown at the time of witness’s bid for Litch- 
field; it was afterwards ascertained that the 33 feet was not 
included in the mortgage. 

That 33 feet being excluded, would diminish the value of 


5, ~ 


the residence $5,000 or $6,000; while the value of the 33 
feet by itself would not be more than $2,000. 

When Litchfield ascertained that the lawn was not 
included, he threw up the sale. 

Mr. Benedict had charge of the collection of the rents of 
the Congress Hall Hotel and Livery Barn. 

He remembers the circumstances of the Barn being 
advertised for sale in the fall of 1860 on foreclosure in 
favor of Mr. Powers. 

During the pendency of that advertisement, witness had 
conversation with Mr. Benedict at his office respecting it— 
talked about the sale ahd when it was coming off. Witness 
said, ‘I suppose you will attend to it?” Benedict replied, 
“ Yes, certainly.” The date at which the sale was to oceur 
was mentioned by Mr. Benedict on that occasion. 

A few days after the day specified for the sale, witness 
called again at Benedict’s office, and asked him about the 
sale and if he attended it, and he replied, “ Yes.’? Wit- 


146 


ness asked, “ Who bid it off?” and he replied, “ I did, in 
the interest of N. P. Stewart.’’ 

Witness states the value at which his father appraised the 
Barn to have been $10,000, and of the Hotel at $50,000. 

Witness had conversation with his father in respect of 
his pecuniary relations with old Mr. Baines, Stewart’s wife’s 
father, and of the family of sons and daughters of the old 
gentleman other than Mrs. Stewart, the wife. That Mr. 
Stewart, his father, speaking of his business matters and 
how many he had depending on him for support, this fam- 
ily in particular, tlie different branches of it—made the 
remark that they had had every dollar that he had ever had 
of them, and more too. That he had borrowed about $3,000 
from the old gentleman when he came over from England, 
and that they, the family, had received from him more than 
he had of them—the whole family. Witness says the 
brothers and sisters seem to have had nothing but what they 
made by working the farms that his father put them on. 
That he never knew of Mrs. Stewart having had anything 
except what she got from his father or fro: his estate. 
That her first husband was a laborer on a gravel train on 
the Detroit & Milwaukee Railway (under contract with 
Stewart) when he was killed. Witness was a boy at that 
time, and learned that from public report at the time. 


TWENTY SECOND ASSIGNMENT OF ERROR. 


The Court erred in granting sixteenth branch of defend- 
ants’ motion to strike out all the deposition of Theodore 
Romeyn (Record, pp. 294-5); and the Exhibits thereto, A, 
B, C, D, E and F (Record, pp. 296-7-8). 

Mr. Romeyn says: Am a lawyer; reside in Detroit; 70 
years old; knew Stewart and Benedict; that Mr. Benedict, 
of Benedict & Martindale, was Stewart's adviser; that Mr. 
Benedict was Stewart’s confidential attorney and counsel in 
matters where witness acted as counsel for Stewart; that he 
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was referred to Mr. Benedict by Stewart in that connection, 
and corresponded with him in that character. Benedict’s 
relations with Stewart extended beyond those of counsel 
and client. Mr. Stewart gave Benedict control of his prop- 
erty and assets, and relied upon him as a confidential friend, 
as well as legal adviser. 

Witness, speaking of the Port Huron and Milwaukee 
bonds, says: The bonds were issued by that corporation for 
construction of a road from Port Huron to Grand Haven, 
Michigan. They were first mortgage bonds covering fran- 
chises, and there was a land grant. They were issued by 
the corporation to Mr. Stewart, he undertaking to build the 
whole line of the road; and he used them for the purpose 
of raising money for that object; that Stewart had nego- 
tiated some of them at very favorable rates. Some of them 
he had hypothecated in New York, and raised money 
upon them there, as collateral, on very favorable terms. He 
knew of the bonds being used as collateral at the rate of 
40 cents on the dollar, and of $8,000 being borrowed on 
$20,000. 

The witness had correspondence with Mr. Benedict in 
relation to the bonds after Mr. Stewart was stricken with 
paralysis, notifying Benedict that some of the bonds had 
been claimed and attached by creditors—requesting Mr. 
Benedict to advise him, the witness, whether he had any 
claims upon them, and offering his services in the premises. 

Mr. Benedict replied by letter of May 13, 1862 (Record, 
p. 293), saying: “ Iam greatly obliged to you for the inter- 
est manifested in my behalf, and if it would not be impos- 
ing too much'trouble upon you, I wish you would take my 
bonds and hold them, subject to my order. Please advise 
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me of the progress of affairs,’ ete. 
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TWENTY-THIRD ASSIGNMENT OF ERROR. 

The Cireuit Judge erred in granting seventeenth branch 
of defendants’ motion to strike out the evidence of John H. 
Martindale (Record, p. 299). 

Witness knew of the transaction of the conveyance by 
Stewart to Farley, with defeasance from Farley to Benedict, 
of the lowa lands. 

Witness produces conveyance, Stewart to Farley, with 
defeasance from Farley. 

First learned of that transaction from Mr. Benedict on 
his return from the war, some time in 1864 or 1865. He 
was informed by Mr. Benedict that Benedict had received 
a deed of the land described in the papers, as part compen- 
sation from Stewart for professional services. All the lands 
described in the deed which Benedict had not conveyed he 
turned over to Martindale on that occasion. Witness knew 
in a general way the value of these lands, and that the 
value would range from almost worthlessness to $15 per 
acre; that he sold 80 acres received from Benedict for $12 
per acre, and another 40 acres for $400. Three parcels he 
retained at the date of his deposition he cannot sell for $2 
per acre. The quantity of lands described in the deed was 
489 acres. Witness knew nothing of the defeasance from 
Farley at the time of the transaction, and knows now only 
what the papers show. 

He is shown Exhibit 26, being bill of sale to B. & M. of 
the $250,000 bonds of the P. H. & M. R., and is asked 
what he knows of that transaction, and says that he has not 
the slightest knowledge of or memory respecting it. 

He is shown the judgment record, Exhibit 27, of the 
judgment in Michigan, in favor of B. & M. on the three 
promissory notes for $25,000 each against the P. H. & M. 


Ry., and asked if the firm of B. & M. paid anything for the 


notes upon which that judgment was recovered, and says— 
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not to his knowledge. He had no knowledge of such notes, 
nor of the judgment; that this record gives the first notice 
to him of the matter; that Mr. Benedict had charge of the 
details of the business of the firm, in respect of Stewart’s 
affairs. In matters of moment he was consulted. [He went 
to the war in August, 1861, and was absent a number of 
years. 

That he knew of the transaction of procuring Mr. Craig 
to become surety for Mr. Stewart for the appeal of the 
Dehon judgment; that Mr. Craig had a desk in the office 
of b. & M.; and he remembers that the security was, in 
some form, furnished by Mr. Craig. 

Witness had no knowledge of Mr. Benedict using his 
name as indorser on Mr. Stewart’s paper. He never gave 
him general authority touse hisname. That he remembers 
one transaction where he was annoyed at finding himself 
involved,where he did permit his name to be used. He 
does not remember the transaction of bidding in and hold- 
ing or of reselling the Cornwall Farm. 

TWENTY-FOURTH ASSIGNMENT OF ERROR. 

That the Cireuit Judge erred in ordering the plaintiff's 

bill to be dismissed, instead of decreeing the accounting and 


reconveyances as prayed. 
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ERRORS ASSIGNED TO THE RULINGS STRIKING OUT 
PLAINTIFF'S EVIDENCE AND AUTHORITIES IN SUPPORT 
OF THE ASSIGNMENTS OF ERROR. 


First—As TO ERRORS IN GRANTING FIFTH BRANCH OF 
DEFENDANTS MOTION TO STRIKE OUT EVIDENCE, DESIGNATED 
AND ABSTRACTED IN PLAINTIFF'S ELEVENTH ASSIGNMENT OF 


ERROR. 


The Circuit Judge erred in granting the f/t/ branch of 
defendants’ motion to strike out the evidence specified 
and abstracted in our e/eventh assignment of error, viz: 

(2) Whittemore’s testimony (Record, p. 149) to Stewart's 
admission in June, 1860, of his object in bringing the 
Dehon appeal—that it was merely to gain time; and of his 
purpose in paying Craig $1,000 to become bail on being 
secured by the rents of the Hotel, to the end of accumn- 
lating a fund in Craig’s hand, pending the appeal, sufficient 
to pay the judgment appealed from. 

This admission was a declaration of Stewart’s then 
present purpose in bringing the appeal; and showed that he 
was pressed with debt, and valued the time gained worth 
the $1,000 he had agreed to pay Craig for becoming 
security. It is more important in view of the change of 
that original purpose, where the appeal was abandoned three 
or four years prior to the time contemplated, to meet the 
exigincies of the scheme of prosecuting Litchfield, as subse- 
quently developed. 

If Stewart is proved a party to the conspiracy, this 


admission is evidence against all who joined in it. 

(6) Whittemore’s testimony (Record, p. 150) to Stewart’s 
admission of his then present valuation of Congress Hall at 
$50,000 and the Barn at $10,000. 

(c) Whittemore’s evidence as to value (Record, p. 150), 
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that Craig had taken the Hotel as security for $28,000 in 
1853, as appeared by a mortgage given in evidence in the 
Ten Eyck suit; and that the amount due on Craig’s mort- 
gages held by Craig prior to his indemnity mortgage in 
evidence in that suit, principal with interest paid to March 
17, 1862, amounted to $18,000. This evidence was admitted 
by consent of counsel, who waived the production of the 
original mortgages here spoken of. 

These and preceding valuations of Congress Hall and 
Barn affect the question of the intent of these persons in 
the transactions, disposing of this property for the trifling 
sums realized in the subsequent conspiracy. 

(2) In striking out Whittemore’s evidence as to the 
chattel mortgage (Exhibit 4) to John Owen, Trustee, on 
Stewart’s household furniture and tle Exhibit itself 
(Record, p. 150). 

The fact of the giving this mortgage by Stewart, and 
that he himself put it on file in the Clerk’s office, and with 
his own hand, made the entry of it in the index of chattel 
mortgages—tends to show the transaction voluntary; and 
discloses with other evidence in the case, Stewart’s design of 


placing his property in excessive amounts in friendly hands 
under the wing of friendly debts in Michigan, like that 
charged with respect of his Rochester property. 

To prove Stewart’s design we may show facts indicating 
his intent, which would charge him if he weve a party to 
this suit (1 Greenleaf Ev. (Redf. Ed.) Sec. 181 and notes). 
Nothing is claimed for this evidence as against other 
persons until they are shown by evidence aliwnde to have 


joined in the design. 


Srconp—ERRorRS IN GRANTING THE 61TH, 7TrH, STH, 9TH, 
lira, 12TH, 14ra, 15TH AND 16TH BRANCHES OF DEFEND- 


ANTS MOTION TO STRIKE OUT THE EVIDENCE, DESIGNATED AND 
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ABSTRACTED IN PLAINTIFF'S 12TH, 137TH, 141rnH, 15rH, 177TH, 
19rxH, 2lsr, 22ND AND 23RD ASSIGNMENTS OF ERROR. 

We group these rulings in this one presentation, because 
the evidence all relates to Benedict’s agency for, and con- 
spiracy with his client, and to his management of it with 
Craig and Powers after enlisting them in it. 

This is manifestly the evidence the Cireuit Judge 
referred to in his final decision (p. 349), as that which he 
should not have ruled out, if he had seen “any competent 
or satisfactory evidence in the ease, of fraud or collusion 
between Craig and any one.” 

Therefore we present in this connection, the errors we 
assign under our sath Assignment of Error to that ruling 
of the Circuit Judge. 

These rulings excluding evidence shut out Benedict and 
his conspiracy, and all his letters to his client, written in the 
course of his agency, and of the conspiracy he managed for 
him in respect of it; also his diaries of current events and 
the Exhibits drawn by him, or to which he was a party; and 
all that connects him with the case and the conspiracy he 
designed and managed in respect of it. In order to strike 
it out, it is assumed that Craig acquired his titles to the 
“ Hotel” and “ Barn,” independently of Benedict; or at 
the best, that the evidence does not show but that Craig 
acquired those titles without complicity with him. So that 
however clear it may appear that Benedict was in conspiracy 
with Stewart, or with Stewart and Powers, to conceal from 
his creditors Congress Hall and the Livery Barn, and the 
other property his client had intrusted to liim—that inas- 
much as all the evidence fails to connect Craig in conspiracy, 
it is of no avail. 

There is competent proof aliwnde that Benedict had 


charge as agent, attorney, confidential friend and adviser 
of Stewart, of the property in question; that he wrote 
the letters, and made the entries in his diary, and drew and 
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procured the execution of the deeds, papers and documents, 
in the course of the conduct of his agency for, and of the 
conspiracy with his client in respect of the business he had 
in charge; also that his letters, diaries, and other documents 
are produced from the proper custody—the letters, and 
Exhibit 42, from the custody of Mrs. Stewart, and the 
other documents from the custody of O. M. Benedict Jr., 
sou and executor of the late O. M. Benedict ; and that they 
are what they respectively purport. This appears by the 
depositions of Mrs. Stewart and Whittemore, both stricken 
out. 

Benedict’s agency and his extraordinary fiduciary rela- 
tions to Stewart are proven by the depositions of Mrs. 
Stewart, Fred. Stewart, Theodore Komeyn and others, are 


unquestioned. 


EE RA AMES: Al the Ee a Se 


Those depositions are included among those ruled out, 
and are fully abstracted in our Assignments of Error to the 
respective rulings striking them out. 
That Benedict is deceased is proved and unquestioned. 
That these letters, written to his client in the course of 
the business, and in the discharge of the duties of his 
agency, and contemporaneous entries of current events in 
his diary—are competent as original evidence against third 
persons of the facts stated, seems to be well settled by 
authority. 
See—] Greenleaf ky. ( Leedf. Eid.), See's. 115-120. 
Walker v. Curtis, 116 Mass.., IS. 
Whitcher v. McLaughlin, 115 Mass., 167. 
Kennedy v. Doyle, 10 Allen, 161. 
Wash ington Bank v, Prescott, LU Prcek.., S39. 
Sones v. Howard, 3A llen, 5B 
Leland v. Cameron, 31 N. Y., 115. 

That Benedict’s admissions against interest are competent, 


as original evidence against third persons, not only of the 
facts against interest, but of all other incidental and 
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collateral facts and cireumstanees stated in connection with, 
and relating to the subject of such statements—seems well 
settled. 

See the leading case of Higham v. Ridgway, 3 Smith’s 
Lead. Cas., 9th Hd. (1889), 1607, and English and Aimer- 
ican notes and authorities cited. Among others— 

County of Mahaska v. Ingalls, Ex’r, 16 La., 81 (full dis- 
cussion by Dillon, J.), admits oral statements uf a deceased 
defaulting treasurer to charge surety on his official bond. 

Jones v. Howard, 3 Allen, 223. Admits entries of a 
deceased agent in his account of rents received, to prove 
that a third party occupied as plaintiff's tenant. 

Rand v. Dodge, 17 N. H., 343. Admits accounts of 
a deceased agent of plaintiff, to show title in plaintiff by the 
acts of the agent and receipts of rents in his accounts. 

Gilchrist, J.. holds: ‘*It is well established that such 
entries are admissible as evidence between other parties.” 

Livingston v. Arnoux, 56 N. ¥., 507-19. Andrews, J., 
holds such entries evidence between third persons, as well 
of the facts against interest, as of other incidental and col- 
lateral facts and circumstances stated in connection there- 
with. 

Taylor v. Gould, 57 Penn. St., 152. Strong, J., says: 
“Tf there is anything settled, it is that the rule excluding 
hearsay evidence does not apply to oral or written declara- 
tions of deceased persons against their interest.” 

Field v. Boynton, Adm’r, 83 Ga., 239. Memorandum 
of a late sheriff, deceased, of sales and receipts in book 
kept by him, admitted as entries in course of duty and 
against interest, to show, as between third parties, that 
property had been sold to defendant. 

Horner v. O Brien, 74 Ala., 64. The Court say: “ It is 
an established rule of evidence that admissions against 
interest are admissible to establish their own truth where 
the party was possessed of knowledge of the facts and is 
deceased.” 
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Coffin v. Buckman, 3 Fairfax (Me.), 471. Indorsement 
of installment on notes otherwise outlawed, by person 
deceased, the owner, held evidence of new promise. 

White v. Chouteau, 1 EF. D. Smith, 493. 8. C. affirmed 
10 Barb., 202, follows Higham v. Ridgway. 

Lawrence v. Kimball. ] Met.. 524. Doctrine affirmed, 
but the evidence rejected, holding that the rule did not 
include oral adimissions. 

Bird v. Heuston, 10 Ohio St., 418. The doctrine recog- 
nized, but evidence rejected in the particular case, because 
the admissions did not relate to a matter of pecuniary 
interest. 

Peace v. Jenkins, 10 Iredell (XN. U1), 356. 
Chase v. Smith, 5 Vt., 556. 

Hart v. Kendall, 82 Ala., 144. 

Bartlett v. Patton, 33 W. Va., 77. 
llosford v. Hosford, 4l Minn., 24) 

2 Best on Ev. (Morgan Ead.), Sec. 500. The rule given 
as elementary that admissions, either oral or written, made 
at the day of the eveni spoken of or afterwards, competent. 

1 Phillip’s Ev., pp. 293-4, note 1—rule elementary. 

Various other cases referred to in 3 Smith’s Lead. Cas. 
(9th Hd.), which the author cites as recognizing the rule as 
law in America. 

Benedict’s admissions, which appear in the evidence he 
gave in Craig ». Litchfield (Record, pp. 16-1 


sions against his interest at the time of giving the evidence, 


— 


7), are admis- 


although made with reference to past transactions. They 
were made in the performance of a present duty to state the 
truth in respect thereof; and are admissible against third 
persons as original evidence of the facts stated, and of other 
incidental and collateral facts and circumstances contained 
in that evidence. 

These charge him with money received from his client, 
and with a trust of the judgment he procured from Powers 
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with it. They charge him with receiving the deeds of the 
Livery Barn, and the Washington Street residence lot with- 
out payment of consideration to hold against creditors. The 
admissions are none the less cogent as evidence here because 
they were made under oath; especially not, as against 
Craig, in whose suit as plaintiff the evidence was given. 
The entries in Benedict’s diaries charge him with large lia- 
bilities and with reception and disbursement of many sums 
of money. 

All the testimony and Exhibits here ruled out connect 
Benedict with the case, and show him in conspiracy with 
his client, and that he had enlisted Powers. They are 
stricken out because the learned Circuit Judge failed to see 
any competent evidence in them or in that not ruled out, 
showing that Craig was enlisted in complicity with him and 


> 


Powers. 

We therefore invite attention to the direct and positive 
testimony of Craig, contained in his sworn answer to Litch- 
field’s cross-bill, which, with that germain to it (to which 
we will refer), seem to supply any supposed missing link 
of Craig’s complicity with Benedict and Powers. This 
answer of Craig was not stricken out, and seems to have 
escaped the notice of the Cireuit Judge, or he would not 
have ruled out the other. ‘To this, and the acts, admissions, 
letters and entries of Benedict which remain in the Record 
(though ruled out), we have referred in our accompanying 
Statement, where we set forth in the proofs the “ History 
of the conspiracy with Benedict alone” (p. 54); and that of 
“the conspiracy after enlisting Craig and Powers” (p. 64). 

We beg leave to refer the Court to that Statement, where 


we put the events and the letters, entries and documents 


which relate thereto, in order of historical juxtaposition, to 
enable the Court to determine the relation of each to the 
other, and the competency and effect of the whole. But we 
pray the indulgence of the Court, while we here point the 
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peculiar significance of Craig’s sworn answer to the Liteh- 
field cross-bill, and its incidents as supplying the supposed 
missing link which binds him to the conspiracy. 

The statements of Craig in this answer show that Benedict 
was the souree of Craig’s legal title to Congress Hall; and 
that Craig was not only cognizant of the source, but of the 
trust character of the title he derived from it. 

The source and line of that title is tersely stated by Judge 
James ©. Smith, in his opinion in Zen Hyck v. Craig, as 
follows (p. 25 of Statement) : 

‘When Benedict, the confidential adviser of Stewart, 
held the judgment under which Powers redeemed, he held 
it in trust for Stewart. 

* Powers, as the assignee of Benedict, without consider- 
ation, took Benedict’s right in the judgment and no more. 

“When Powers redeemed, he took the land subject to 
the trust which attached previously to the judgment in his 
hands. 

“From the intimate relations existing between Powers 
and Craig, and from the cireumstances above found respecting 
their dealings with each other, and with the Congress Hall 
property, Craig is chargeable with notice of said trust. ” 

Among the cireumstances in evidence before Judge 
Smith were the answers of Craig and Powers to Litchfield’s 
cross-bill, which had been interposed in Craig v. Litchfield, 
December 9, 1863, to which we now invite attention. 

These answers were also before the Cireuit Judge in this 
ease. So that neither judge was left to infer, from circum- 
stances merely, Craig’s knowledge of the source, or the trust 
character of the title lhe derived through B nedict. 

In this answer of Craig (Record, pp. 51-2), he states, 
inter alia “upon information and belief,” as to the judg- 
ment under which Powers redeemed Congress Hall—* he 
denies that Stewart paid, arranged or satisfied it; and 
asserts that the judgment was, for a valuable and adequate 
consideration, assigned to O. M. Benedict as his property 


absolutely.” At page 52, he speaks of the fact of the 
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assignment of the judgment by Powers to Benedict, and of 
the re-assignment to Powers by Benedict; and ‘* denies that 
either the assignment or reassignment was fraudulent or 
colorable.” 

This answer shows that Craig was informed of all the cir- 
eumstances of the assignment and re-assignment of the 
Powers judgment; and that he was posted as early, at 
least, as when lie put in that answer as to the consideration 
paid by Benedict to Powers for the assignment, so that he 
was able to speak as to the value and adequacy of it. In 
fact, considering that Benedict and Powers, who were the 
parties to the assignment and _ re-assignment, were his 
informants, he was doubtless told the truth about it then, 
if he didn’t know it before; although subsequently disecov- 
ered documents make it plain that he did know when Stew- 
art furnished the money to Benedict on March 5, 1860, with 
which Benedict procured the assignment—showing that he 
himself received from Benedict lis check of March 7 on 
Powers’ bank for a part of the sum total then furnished by 
Stewart, being a remittance to Benedict of a gross sum, 
wherewith to pay certain specified and stated arrearages of 
interest to Craig and the Powers judgment. 

He put in that answer to the cross-bill on December 9, 
1863. 

The trial of his suit against Litchfield was commenced 
the 6th of November, 1863, and concluded about the 16th 
of that month. 

Oscar Craig was his attorney, who brought the action and 
attended the trial for him and with him, and took the min- 
utes of the testimony. ‘That testimony disclosed all the 
circumstances relating to the assignment and re-assignment 
and redemption under the Powers judgment. The trial 
took place in Oscar Craig’s office. Mr. Craig had his busi- 
ness desk in that office. He attended during the trial and 


heard the evidence, of which Oscar Craig took minutes. 
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He himself and Powers and Benedict were sworn as wit- 
nesses ; and Craig was examined particularly in respect to 
the testimony Benedict and Powers gave on that trial as to 
the assignment and re-assignment of the judgment. This 
appears by the deposition of George Truesdale (Record, 
pp. 259-261), who also took minutes at that trial, and 
speaks as a witness here of Craig’s attendance during the 
trial, and sitting at the table near the Referee during its 
progress. His and Oscar Craig’s and the Referee’s minates 
of the trial are produced in evidence here, containing the 
evidence of Powers, Benedict and Craig, cited in plaintiff's 
bill (Record, pp. 15-18). 
There Mr. Powers testified (Record, p. 15): 


“T held a judgment against N. P. Stewart. I redeemed 
under the sale in favor of Madison County Bank vs. N. P. 
Stewart. I think it was in March, 1862. Mr. Benedict 
paid me the amount due on my judgment when he bought 
itof me. I did not pay anything when I took the re-assign- 
ment from Mr. Benedict (p. 16). 

Question (by defendants’ counsel) :— 

“* What interest or inducement had you to redeem / 

“T had another judgment besides that. I should have 
redeemed on the other if I had not on this—the other one 
was docketed in January, 1861—at the time I redeemed, I 
presume I knew Mr. Craig had a mortgage on the property.” 

I think it was on my application Mr. Benedict re-assigned 
the judgment tome * * [think I asked Mr. Benedict 
if the matter was all right and straight before redeeming.” 

Mr. Benedict was also sworn and testified (p. 16): 

“The consideration of the assignment of the Powers 
judgment to me was money. I received the consideration 
money from N. P. Stewart, either before or immediately 
after the assignment of the judgment; don’t recollect the 
amount—about the amount of the judgment. Received a 
good many amounts from Mr. Stewart at different times. 
The consideration at the time of assigning back the jadg- 
ment to Powers, nothing. I prepared the papers for redemp- 
tion; * *. Craig knew there was conversation about 
redeeming this property. * * Mr. Craig was present at 
a conversation between Mr. Powers and me about the 
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redemption. * * I took the assignment of the judgment 
in favor of Mr. Powers, because Mr. Stewart owed me more 
than that amount, and requested me to do so. 

Mr. Stewart said lhe wished I would consider the money 
paid on his account with me, and take an assignment of the 
judgment as security. This was when he paid me the 
money. Mr. Stewart said so, and it was more than an under- 
standing. The suggestion came from him. Mr. Stewart’s 
indebtedness to me at that time, I think, was considerably 
more than $1,800. During the years 1860-1 I presume I 
did more or less business for Mr. Craig and Mr. Powers. 
The amount I testified Stewart owed me at the time of the 
assigment of the judgment to me was for professional ser- 
vices and money—mostly for professional services at that 
time—but I think there was no time that I was not on his 
paper as accommodation indorser. 

I think I have been reimbursed nearly all the money I 
have advanced. * I think Stewart owed me about 
$1,800 at the time I re-assigned the judgment to Powers 
(p. 17). 

Stewart has transferred property to me since. * * I 
have received title to property since, I think, but not directly 
from Stewart. I took title to property in February, 1862. 
It was conveyed to me by Joseph Farley and wife—some 
land in lowa. Stewart lad owned the land; had conveyed 
it to Joseph Farley. There was an. agreement between 
Farley and Stewart that if Stewart would pay him a certain 
sum of money, Farley would convey it tome. The agree- 
ment was made May, 1861. * * Mr. Stewart made 
default, and the Lowa lands were advertised for sale. The 
$800 which Benedict and Martindale indorsed went to pro- 
test. 

‘A man by the name of Thurber brought some wheat for 
sale, and we were authorized to take ont $500 of same and 
apply on note. Stewart thought we ouglit to pay the bal- 
ance of $300. The farm was afterwards sold, and we got 
enough money out of it to reimburse us for the $300.” 

[ still have title to the Iowa lands. I think there are 
about 500 acres. I[ think I have paid about $250 for back 
taxes on them. I took a deed of 33 feet on Washington 
street in this city. Mr. Stewart said there might possibly 
be something realized out of it, and if so, he wanted I should 
have it. * * The date of the deed is October 18, 1860. 
* * On the 6th of September, 1860, Stewart conveyed to 
me his title to the Congress Hall Livery Barn with the same 
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understanding as the Washington street property.” 
In respect to the conveyances of Washington street and 
Mill street (property) attachments were issued against him, 
and Mr. Stewart said he wanted me to take the property sO 
to protect me instead of other creditors.” * * 

Mr. Stewart said he thinks it was not worth while to 
prosecute the appeal to the Court of Appeals. Mr. Stew- 
art was paralyzed. I first wrote to him. He understood 
what was said to him. * * ‘The appeal to the Court of 
Appeals was made for the purpose of getting a more favor- 
able settlement.” 

Mr. Craig was sworn, and testified : 

‘At the time I took the indemnity mortgage I don’t 
think [ knew Mr. Powers had a judgment against the mort- 
gaged property. I don’t think i had a search; I relied on 
Stewart’s statements. Mr. Benedict drew the papers. I 
don’t recollect when [ learned Mr. Powers had a judgment 
against the mortgaged property. I don’t recollect that I 
knew of the assignment of the Powers judgment to Ben- 
edict. I don’t know that [ had any conversation with Mr. 
Powers or Mr. Benedict relative to the redemption. I 
don’t know that it was talked over by us in Benedict’s 
otlice; I don’t recollect whether | knew that Powers had a 
second judgment about the time of redemption. I don’t 
know whether I heard of the assignment from Powers to 
Jenedict, or assignment to Powers by Benedict, before the 
redemption or after it. * *™ At the time the property 
was advertised under execution on judgment for trustees of 
Madison County Bank, I think | knew of the intended sale. 
[ was present at the saie. I think Mr. Benedict was there. 
I think Mr. Powers was not there. At the time of the 
redemption by Mr. Powers I think I understood the judg- 
ment of Mr. Powers had been assigned to Benedict. 


When Mr. Craig, a few days after this trial, put in his 
answer to Litehfield’s cross-bill, he seems to have refreshed 
his recollection, so as to be able to respond definitely to the 
foregoing particulars. 

Oscar Craig and Mr. Benedict prepared that answer and 
the answer of Mr. Powers to the same eross-bill at the same 
time. These answers were prepared in the light of all the 
testimony that had been given on that trial, of which Oscar 
Craig had taken full minutes. 
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Mr. Powers, in his answer, speaking as to his actual 
knowledge—with the aid of Be: lict, his solicitor, who was 
also counsel for Craig in preparing both Powers’ and Craig’s 
answers—says (Record, p. 58): 

* Defendant admits that he recovered a judgment against 
Nelson P. Stewart for the sum of $1,481.78, as in said 
complaint alleged; but he denies that said Stewart paid, 
arranged er settled the same with this defendant. On the 
contrary, he alleges that O. M. Benedict paid to this 
defendant the amount of said judgment and took an assign- 
ment thereof from this defendant; and defendant has no 
knowledge or information, nor does he believe the said 
assignment was for the benefit of said Stewart; that he 
understood from both Benedict and Stewart that it was 
assigned to said Benedict to be held for the amount as 
security to said Benedict.” 

It must have been from the facts disclosed in Crazg v. 
Litchfield that Mr. Craig drew the conclusion, stated at p. 
51 in his answer, “that the Powers judgement was, for a 
valuable and adequate consideration, assigned to O. M. 
senedict as his property absolutely;” also where he stated 
at (p. 52), that at the time of Powers’ redemption under 
that judgment, “the judgment was a good and valid judg- 
ment in full force and effect; and that neither said judg- 
ment nor the assignment thereof to said Benedict, nor the 
re-assignment thereof to said Powers, nor said redemption, 
was fraudulent or colorable.” 

That these answers were drawn and verified in the light of 
the evidence aforesaid, and prepared by the aid of the parties, 
who were parties to the transaction spoken of, and who knew 
the whole truth about it—appears in Oscar Craig’s deposition 
(Record, pp. 253-256), where he gives the particulars of 
preparing and putting in the answers, and shows that it 
was in the full radiance of the light of the evidence in 
Craig v. Litchfield, and in the presence of the witnesses 
who were parties to the transactions related, and who gave 


the evidence—that they were prepared and sworn to. 
We now refer to the “Subsequently discovered documents,” 
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which show exactly when Stewart furnished the money 
with which Craig’s arrearages of interest were paid, and the 
assigninent of the Powers’ judgment was procured by Bene- 
dict. 

[t appears, by letters written by Benedict to Stewart, at 
Detroit, on February 2 and 3, 1860 (Record, pp. 194-5), 
that Mr. Craig was pressing for payment of arrearages of 
interest on loans to Stewart; that Benedict had pacified 
him by assurances of payment within 20 days, and that 
Craig had consented to wait; and that on February 16, 1860, 
senedict advised Stewart by letter of that date—“ that he 
had seen Mr. Craig that morning, and had arranged for a 
statement, and that drafts would be drawn on Stewart the 
next day for the amount.” 

These amounts, it appears, consisted of arrearages of inter- 
est to Craig, and the sum due on Powers’ judgment of 
January 26, 1860, which Benedict had procured as attorney 
for Powers, in a suit he had commenced by attachment and 
had attached Congress Hall by Powers’ direction (See 
senedict’s letter of December 26, 1859, Record, pp. 193-4, 
where he advises Stewart of the commencement of that suit 
and of the attachment). 

It seems that a draft was drawn on Stewart in pursuance 
of Benedict's advices of February 16, for $2,339.85 and 
enclosed in a letter from Powers’ Bank on February 17, 
1860, and sent to the Michigan Insuranee Bank of Detroit 
for collection (Record, p. 318). That the avails of that 
collection were remitted to Powers’ bank, and pat to Ben- 
edict’s credit in his pass-book with that bank, on the 5th 
day of March, 1860. And that that exact amount was 
drawn out by two checks, signed by Benedicton the 7th 
day of March, 1860—the body of both being filled out in 
Powers’ handwriting, one payable to Craig for $814.05, and 
the other to Powers for $1,525.80, making $2,339.85. 
That both checks were paid and charged to Benedict in 
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his account on the pass-book. And that Benedict made the 
following entries in his poeket diary at that date: 

“ John Craig, for N. P. Stewart, $814.05. 

“Sp. deposit at Powers’ for future, ete., $1.526.” 

The originals of these checks and the pass book, and 
Benedict’s diary, Exhibit No. 9, are all present in court, 
for inspection, by order of the Circuit Judge. 

The check of $1,525.80 is marked, in filling up the body 
of it, with the initials “ N. P. 8.;” and though Mr. Powers 
admits that he filled up the body of the check, he ignores 
having inserted those initials (Record, foot p. 311); and at 
p. 312, he says he does not know by whose hand the body 
of that check is filled up, if not in his own. 

It seems that the money to procure the assignment of the 
Powers’ judgment lay in the cash “ unappropriated,” and 
not applied to that object until April 10, following the 
date of Benedict's check; and then, it would seem, it was 
as Mr. Powers stated in his answer to the cross-bill, that 
Powers “ understood from both Stewart and Benedict, that 
the judgment was assigned to Benedict to be held for the 
amount as security to Benedict ;” and that that application 
of the money is the “ future, etc.,” referred to in Benedict’s 
diary, Mareh 7, above noted; and that that payment for 
that purpose by Benedict is the payment of which Powers 
speaks in that same answer, saying—“ he alleges that O. M. 
Benedict paid to this defendant tlhe amount of that judg- 
ment;” and that that payment by Benedict to Powers is 
that to which Mr. Craig refers in his answer as the “ valu- 
able adequate consideration,” for which the judgment was 
assigned to O. M. Benedict as his property “ absolutely ” — 
would seem to admit of no doubt. 

Now with reference to the redemption that was made by 
Powers as volunteer, under Benedict’s gratuitous re-assign- 
ment of that judgment. 

The redemption papers appear as Exhibit 39 (Record, p. 
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218), showing jirst, the judgment; second, the assignment 
to Benedict, April 10, 1860; and third, re-assignment to 
Powers on March 17, 1862, the day the redemption was 
made. 

What induced Benedict to volunteer the assignment of 
that judgment to Powers ¢ 

What induced him to draw those redemption papers, and 
advise Powers that the redemption was all right and straight ¢ 

In whose interest was Benedict acting in that transaction / 

What transpired at the conference of which Benedict 
spoke in his evidence, where Benedict, Craig and Powers 
had met before the redemption—where Benedict drew the 
papers and assured Powers the “ redemption was all right 
and straight ? 

It seems that that redemption ent off at least $10,000 of 
Craig’s indemnity security on the rents and fee of Congress 
Hall, and the lien of his mortgage on the lrondequoit farm. 

That Mr. Craig, with the knowledge he appeared to have 
had of the situation, accepted the money from the sheriff 
which Powers paid to redeem, viz., the $5 that he had bid 
for Congress Hall, when he and Benedict attended the exe- 
cution sale under the Madison County Bank judgment, and 

senedict also bid in the Barn at $5—shows him voluntarily 
and wittingly participating in the redemption scheme, and 
surrendering his bid at sheriff’s sale, and contributing it to 
the consummation of the scheme. 

Senedict’s bid for the Barn cut off the lien of the Dehon 
judgment upon that piece of property, and Craig’s right of 
subrogation to Dehon’s lien in respect of it. 

The Dehon judgment became a lien by the filing of 
transcript November 25, 1859 (Exhibit 2, Record, p. 182). 

The Madison County Bink judgment under which these 
$5 bids were made is Exhibit 34 (Record, p. 217). It 
became a lien October 26, 1859. 

So that these two $5 bids of Benedict and Craig cut off 
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Craig’s lien of the Dehon judgment upon the Barn and 
the Hotel. 

This redemption of Powers cut off the lien of the Dehon 
judgment upon the Hotel and Lrondequoit property, and 
Craig’s mortgage of Indemnity of April 24, 1860, upon 
those two parcels, and the lien of the Dehon judgment upon 
the Washington Strect residence lot, which was not covered by 
Craig’s mortgage, but was covered by the lien of the Dehon 
judgment. The redemption cut off that lien also and enabled 
Craig and Benedict to take a clean legal title under the 
Powers redemption by deed on the spot from Powers. 

After Powers redeemed, under the Powers judgment, 
Craig could have redeemed the Hotel from him under the 
Dehon judgment on repaying the $5 Powers had paid to 
redeem ; or he could have redeemed under his indemnity 
mortgage by paying $5; and he could have redeemed the 
Irondequoit farm from Powers on payment to Powers of 
Wendell’s (the Bank’s) bid of $1,615 and interest. He had 
Litchfield’s bond to indemnify him against the outlay in 
making such redemption from Powers, and he would have 
retained his lien on the property besides; but he chose 
rather to have Powers cut off the lien of his indemnity 
securities, in view of prosecuting Litclifield for the damage 
occasioned by Powers’ redemption under  Benedict’s 
re-assignment of the judgment. 

Now let us see what object Benedict had to volunteer the 
re assignment of the judgment to Powers, and to draw the 
redemption papers and instruct Powers that the redemption 
was “all right and straight.’’ 

He had Exhibit 47 (Record, p. 225), being an assignment 
made by Stewart to him, dated December 14, 1861, after 
Stewart was stricken with paralysis, which made over to 
Benedict, in trust for Stewart’s wife and her sister, subject 
to Craig’s claim for indemnity, the entire fund of the rents 
of Congress Hall, and other collateral securities which had 
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been put in Craig’s hands April 24, 1860, for Craig’s 
indemnity, together with-all “that should be subsequently 
added to the fund in Craig’s hands.” 

This redemption in cutting off Craig’s security upon the 
rents and title of the Hotel diminished the trast fund 
assigned to Benedict by Exhibit 47, to whatever extent the 
redemption cut off Craig’s title to the rents and other 
securities held by Craig. 

[t appears that this Exhibit 47 was exeeuted December 
14 at Detroit. It is in Benedict’s handwriting. It was exe- 
cuted three days prior to December 17, 1861, the date of 
the expiration of the statutory limit of Stewart’s right to 
pay Craig’s bid of $5 under the Madison County Bank exe- 
cution sale of December 17, 1860. 

[t appears by entries in Benedict’s diary (Exhibit 10) 
that Benedict started for Detroit on December 13. The 
Exhibit shows that it was executed the 14th; the entry in 
the diary shows that Benedict attended church in Detroit 
on the 15th; and that he had returned and was doing busi- 
ness at Rochester, as otler entries show, on the 17th of 
December, 1861. 

So that at the date of his return from the bedside of his 
client with Exhibit 47, it was optional with him to pay that 
bid of Craig’s, or to suffer the default which oceurred on 
that day. 

That he had that bid in mind, and that it was the occa- 
sion of his trip to Detroit, and of the Exhibit, would seem 
not to admit of doubt. That he was then master of and 
controlled the situation, and permitted the default to oecar— 
in view of a then present understanding that what subse- 
quently followed on March 17, 1862, and that immediate suit 
of Litchfield should follow—can admit of as little doubt as 
that that which did follow on the last named day was engi- 
neered by him; and that he then voluntarily re-assigned the 
judgment to Powers, and drew the redemption papers at 


Perey TET t 


L168 


the conference with Craig and Powers preceding the 
redemption, of which he speaks in his testimony, above 
cited, when he instructed Powers that the redemption 
would be all right and straight. — 

That redemption cut off Craig’s security on Congress 
Hall and the rents, and on the Lrondequoit farm, and to the 
saine extent cut off Benedict’s title as trustee under Exhibit 
47; and it compelled Craig to resort to his other collaterals 
and sue Litchfield. 

Powers held the legal title which had occasioned that loss 
for two years, while the suit against Litchfield was pending ; 
and when that suit terminated and Litchfield had paid the 
$5,000 damage to Craig, Powers gratuitously quit-claimed 
the Hotel to him on May 9, 1864, the rents of which Craig 
had collected after Powers’ redemption, and applied to his 
own use, precisely as he had done before. 

Again, as soon as Litchfield gave up the contest, Craig 
and Benedict resold the Washington Street residence lot in 
Marchi, 1864, which Powers had conveyed to them as soon 
as he redeemed, at the price he paid for redeeming. 

The legal title to the Barn had been placed in Craig on 
November 15, 1861, directly after Benedict’s first visit to 
his client after that client was stricken with paralysis. 

For the modus operandi of getting the title to the Barn, 
jirst to Powers and then to Craig, which all happened before 
the lapse, on December 17, 1861, of Stewart’s right to pay 
OCraig’s bid on the Hotel, we refer the Court to the “ Chrono- 
logical history” of that title, as set forth in the proofs col- 
lated in “Statement ” herewith (commencing at p. 59). 

We give (Statement, pp. 82-4) the statws of the fund in 
Craig’s hands for his indemnity at the date of the quit- 
claim of May 9, 1864, from Powers to Craig, which shows 
the fund at that date, subject to the account contemplated 
in Benedict’s Exhibit 47, was sufficient to discharge Craig’s 
obligation as surety for Stewart, and leave the Congress 
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Halland Livery Barn free from ineumbrances, except a 
portion of the principal of Craig’s original $18,000 of 
mortgages. 

Since O. M. Benedict, son and executor of the late O. 
M. Benedict, produced, on March, 1880, in vindication of 
his father’s fair fame, the documents (including Exhibit 47) 
put in evidence here, it seems no longer an open question 
in whose interest the father managed the redemption 
scheme which followed his return from the bedside of his 
stricken client, in November, 1861, when he placed the 
Livery Barn in Craig’s hands, and then returned and pro- 
cured Exhibit 47, and inaugurated the redemption scheme 
and consequent suit against Litchfield. 

The Circuit Judge erred in not seeing that the evidence 
presented in the foregoing analysis and summary estab- 
lished Craig’s collusion with Benedict and Powers in the 
redemption scheme alleged in plaintiff's bill; and in ruling 
out the evidence, instead of granting the relief to which 


that evidence showed the plaintiff entitled. 


Tuirp-—Error IN RULING ON TENTH BRANCH OF DEFEND- 
ANTS’ MOTION TO STRIKE OUT EVIDENCE DESIGNATED IN THE 
1617 ASSIGNMENT OF ERROR: 

The Cireuit Judge erred in his decision upon this 
branch of defendants’ motion striking out Exhibits 49, 
50 and 51, the minutes of trial in Craig v. Litchfield, taken 
hy George Truesdale, Osear Craig and Judge Gardiner—in 
holding that though those minutes “were sufficiently 
proved,” Benedict’s testimony in them was not admissible 
for any purpose; “that Craig’s testimony in them was 
admissible as affecting those who claim under hit, and 
Mr. Powers’ testimony in them as affecting himself but 
not the testimony of either to any greater extent ”—instead 
of admitting the evidence of Benedict under the rnile of 
Higham v. Ridgway, and considering that of the three as 
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disclosing the part each had performed in pursuit of the 
common design of cutting off Craig’s security by the 
redemption, and of enabling him to recover the damage by 
suit against Litchfield on his bond. 

This evidence, and the answer to Litelifield’s cross-bill 
disclosed the plan, and tle part each performed in the 
execution of it, and showed that Benedict had volunteered 
to reassign the Powers judgment, to enable Powers to 
redeem ; that le drew the papers for the redemption, and 
advised Powers that it was “all right and straight ;” that 
Powers, with knowledge that Benedict held the assigned 
judgment procured with his client’s money as security for 
his bill for services, had volunteered to take the assignment 
of it and redeem; and that Craig, with knowledge of the 
same facts (from which he inferred that the judgment 
belonged to Benedict absolutely) conferred with Powers 
and Benedict about the redemption, prior to its being made ; 
that he co-operated in it by accepting the money for his bid 
(knowing that it cut off $10,000 of his indemnity security); 
and had immediately brought suit against Litehfield for the 
damage the redemption caused him; and that the three 
joined in giving the evidence in support of Craig’s suit to 
collect the damage which thus disclosed the plan, and the 
part each had taken in the execution of it. 

The plan proved a success. And Craig recovered and col- 
lected $5,000 for that damage, while Powers still held the 
redemption title and because he held it; and yet Powers, 
within ten daysafter Litchfield paid that money, deeded the 
property to Craig thus acquired by the redemption, for the 
same consideration of his deficiency decree on foreclosure 
($1,753.63), which Craig had paid as part consideration 
November 15, 1861, for the deed of the Livery Barn— 
though the property so redeemed and deeded to Craig was 
worth $40,000, retaining at the same time the rents amount- 
ing to $7,200, collected by him while Powers held the 
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redemption title, and of which (rents) he neither rendered 
nor did Powers require any account. 


This evidence exposed the original design by disclosing 


the execution of it, and the part each had performed in 
pursuance of it, whereby the judgment against Litch- 
field and the legal title of the Hotel were added to the fund 
in Craig’s hands, held by him for account with Benedict, 
trustee, under Exhibit 47. 

The Circuit Judge erred in not holding that the evidence 
of each contained in the minutes of trial aforesaid was com- 
petent, as evidenced against each and all of them; and in 
not holding Craig’s estate to account accordingly. 
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BRIEF ON THE LAW. 


JURISDICTION. 


The jurisdiction to entertain this bill is the original juris- 
diction of chancery over trusts, which includes this branch 
of administrations. 


Adair v. Shaw, 1 Sch. & La Froy, 262. 


“ The sole ground on which courts of equity proceed in cases 
of this kind, is the execution of a trust; and if we revert to 
the cases on the subject, we shall find that trusts are enforced, 
not only against those persons who rightfully are possessed 
of the trust property as trustee, but also against all persons 
who come into the possession of the property bound by the 
trust; and whoever so comes into possession is considered 
as bound, with respect to that special property, to the exe- 
eution of the trust.’’ 


See authorities cited and abstracted, Statement, pp. 2-3. 
The law which governs the exercise of the jurisdiction 
is that of administrations, regulated between states and 


nations by international comity. 


Harvey v. Richards, 1 Mason, 381. 


Story, J.: “The distribution, whether made here or 
abroad, must be according tothe law of the testator’s dom- 
icile. * * * ‘The common and spontaneous consent of 
nations established this rule from the noblest policy, for the 
promotion of general convenience and happiness. * * * 
Sub mutue vicissitudinis obtentu, damus petimusque vicis- 
sim, is the language of the civilized world on this subject. 
* * * The question is properly a question of interna- 
tional law, dependent upon no local usages, but resting on 
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general principles. * * * The parties are citizens of 
different states, and their riglits must be decided by princi- 
ples applicable to all states. ‘‘ A Court of Equity here has 
authority to decree distribution, * * * according to 
the dew domicilit upon application of legatees, next of kin 
or other competent parties. Every nation is bound to lend 
the aid of its own tribunals for the purpose of enforcing the 
rights of all persons having title to the fund.” 


Dawes v. Head, 3 Pick., 137. Parsons, C. J.: That in 


administrations in the local courts, where there are debts 
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abroad, it is the province of a Court of Equity to take cog- 
nizanece of the ease, and take an account of the debts and 
assets, to the end of a distribution which shall do com- 
plete justice to all concerned. 

] Story’ s Ky. Jur., See. 548. “The usual decree on ref- 
erence to the master is guod competet—. e., to take the 
account between the deceased and all his creditors, to the 
end of distribution.” 

Any claim of defendants to limit the exercise of this 

~~ jurisdiction, which is purely that of conscience, within the 
| scope of the legal rights that one state or nation can by its 
laws confer upon administrators of its: appointment, in 
respect of assets of a decedent in another—is too narrow. In 
fact it is a denial of the jurisdiction. For each state takes 
a paramount legal title, as first taker of decedent’s assets 
within its borders, and no one can claim a ght thereto 
except under its law. 
What the law of each nation can do is to appoint an 
administrator, who, by virtue of his office, may apply to the 
Chancellor of another, to lend the aid of such court to get 
in, distribute or remit assets of the decedent; or any one 
equitably entitled in his own right as distributee may apply. 
As respects the fund—whatever is assets for payment of 
? debts, by the lex rei sitw, is a proper subject of such appli- 
cation. | 
Whatever is assets in one State of the Union is made 
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assets as to citizens of every other State, by the constitu- 
tional provision which entitles citizens of each State to the 
same rights which each State concedes to its own citizens. 

The subject of the present suit is assets for the payment 
of debts by the law of New York. 

No distribution of the assets, of which discovery and 
account are sought in this suit, could properly be made 
until the master shall have taken an account of the plain- 
tiff’s debt, and those he represents officially, to the end of a 
pro rata distribution among all the creditors at home and 
abroad. 

In such distribution the probate proceedings in Mich- 
igan must be received by the master as conclusive evidence 
of the Michigan debts. 

It would be difficult to arrive at a conclusion that the 
plaintiff is not entitled to apply to get in the funds for a dis- 
tribution, which could not be made withont awarding him 
and the creditors he represents their respective shares. 

Therefore the plaintiff being personally and officially 
interested in this fund, and having stated his right in each 
capacity, is entitled to apply to get in for remittance or 
distribution the assets souglit in his bill. 

The Circuit Judge will recollect, on its being suggested, 
that he sustained, in behalf of this same administrator, a 
bill like this, against pleas to the jurisdiction, in the Dis- 
trict Court, sitting in equity, in the Southern District of 
New York, against Jesse Oakley, assignee, a citizen of that 
district. 

The judgment of the Probate Court established the plain- 
tiff’s debt and his official character as representing the other 
debts of the decedents in Michigan. 

By the law of comity, the law of Michigan is that by 
ghts of distributees to the fund, which is the 
subject of this suit, must be determined. 

Those probate proceedings are judicial, and import abso- 
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lute verity and conclusiveness, and are so held by the 
Supreme Court of Michigan. 

Shurbun v. looper, 40 Mich., 503. In this ease a claim 
was presented against the Hooper estate. The estate 


presented an offset in excess of the claim. The commis- 
sioners found and reported a balance against the claim- 


ant. Suit was afterwards bronght by the executrix for 
the balance. The defendant pleaded the general issue 
and Statute of limitations. Judgment on verdict at the 
| trial was rendered for amount of the balance found by the 
commissioners, 


On appeal to the Supreme Court the judgment was 


affirmed, holding that the judgment of the commissioners ; 
was conclusive as to validity of the offset, and that the Stat- 


ute of limitations had not run against it. 
The same judicial conelusiveness of judgments in probate 

proceedings sustained in the following Michigan cases and 

in a Wisconsin case as to like proceedings: 

Fish v. M oore, 8 M ach., F4. 

Clark v. Davis, 32 Mich., 157. 

Green v. Probate Judge, 40 Mich., 244. 

Dickinson v. Seager, 44. Mich., 624. 

Manning v. Williams, 2 Mich., 106. 

Brown v. Forsche, 43 Mich., 496. 

Church v. Holcomb, 45 Mich., 30. 

Winegar v. Newland, 44 Mich., 367. 

Jameson v. Barbour, 56 Wis., 630. 


The ease of Stacy v. Thrasher, 6 How., 44, and kindred 
cases are relied upon by the defense as opposed to the 
plaintiff's right, as Michigan administrator, to apply to the 
Court of Chancery of New York to get in and remit or 
administer the fund in suit. 

That case presented the question of the Jegal rights of 
administrators appointed by different States, representing 
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the same decedent, where a judgment against one was 
claimed to bind the other by privity of estate. 

The court held that there was no privity of estate, that 
the rights of each administrator were derived, not from the 
decedent, but from the law of the State which appointed 
him ; that the title of each Sovereignty to such estates was 
not a derivative title held under the decedent, but a title 
paramount to decedent and all the world claiming under 
him. , 

This is a truism of law and of history. The theory of 
the common law being that rights and obligations of a 
decedent do not survive, but die with him; that the gov- 
ernment (King) takes the estate that was his, by right of 
first discovery, as of property fonnd without an owner, 
which never had an owner; and, holding as absolute owner, 
disposes of the same at its own free and absolute will, as 
moved by its own conscience and discretion. 


Blackst. Comm., Book 2, pp. 211, 490-4. 


The result is that no one can claim anything in respect 
of this, the government’s own property, except through the 
exercise of its own will, as moved by its own conscience. 
That there is no common law right of suecession to it, but 
only equities in respect of it, springing from what were 
property rights and legal and natural obligations of the 
decedent, which, as they have affected the conscience of 
governments, of which the Chancellors are the keepers— 
have been recognized, and, as a general rule, have been 
established by legislation as rights of Succession to dece- 
dents’ estates. 

So that no one ean claim anything in respect of this, the 
governmnent’s own property, except through its own laws, 
as enacted by legislation, or through the exercise of its will, 


as moved by its own conscience. 
Hence the daw, as enacted by legislation or as adminis- 
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tered by the courts in keeping of the conscience of each 
Sovereignty, is the source of all rights and obligations which 
can be permitted to affect property left by decedents within 
the limits of the jurisdiction of any State. And this is 
the same in respect of claims of citizens of the Sovereignty 
as of foreign states. None can claim a legal right except as 
it may have been created by the law of the state—or an 
equity, except through its Courts of Chancery. 

And as the State by legislation, may permit a foreign 
administrator to get in and remit the estate of an intestate 
found within the state, so may the Chancellor lend the aid 
of his court, to the same end. 

[t is under this latter jurisdiction of chancery that this 
law of comity between nations, in pursuance of which the 
plaintiff has applied here, has grown to be recognized—as 
said by Story, J., ante—as the law of the civilized world. 


LI. 


THERE IS NO GROUND FOR IMPUTATION OF LACHES T0 THE 
PLAINTIFY. 

The case rests upon evidence given by the defendants or 
by those under whom they claim, in open court, with full 
cross-examination as early as 1863, and upon documentary 
and reeord evidence. 

The minutes of the evidence are full and of unquestioned 
and unquestionable accuracy and completeness. So that 
no question of the sufficiency of the proof of what appears, 
or presumption of loss of what does not appear—can arise. 
Indeed, the only ditticulty with the defense is, that the evi- 
dence is too well preserved, which Powers demonstrated 
by his futile endeavor to change it after Benedict’s decease, 
by interpolating his new version. This, if founded in fact, 
Benedict would have supported him in, and thereby have 
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defeated Ten Eyck’s bill to redeem, and have put an end to 
that litigation, based upon thie proof that the Powers 
redemption was in trust to secure Benedict’s bill against his 
client. 

As it is, the evidence presents a fraud clearly proved, 
which it is contrary to the course of the Court to permit 


the lapse of time to excuse. 


Michoud ?). Girod. f How.. 567. 


[Il. 


THE SIX YEARS’ STATUTE OF LIMITATIONS OF NEW YORK IS 
NO BAR. 

As to this, the cireuit judge held the excuse for delay 
set forth in the bill sufficient in fact, by overruling the 
demurrer and compelling an issue to try the truth of it. 

It is proved by the plaintiff's evidence, referred to in 
Statement (pp. 91-2). And there is nothing in the case 
tending to show that the Doctor possessed earlier know- 
ledge of the fund, which Benedict’s diligence had placed 
in Craig’s hands for acconnt under Exhibit 47; nor but that 
Stewart’s property was the wreck it appeared. 

The Doctor was in the army all the while Benedict was 
planning and accumulating the fund by suit against Litch- 
field and the other proceedings, till after Powers’ deed to 
Craig in culmination of the conspiracy, in May, 1864, and 
for a year and a half afterwards, till September, 1865. 

It requires no stretch of credulity to believe, that amidst 
vares and duties like those, when he pitched his hospital 
tent with its yellow flag amidst the carnage, shot and 
shell on the field of Chancellorsville, he took no note of 
what Benedict, Powers and Craig were doing with the 
wreck of Stewart’s (his father-in law) property in Roches- 
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ter; or that upon his return from the War, meeting the 
desolation and havoe his accommodation indorsements had 
wrought with his home and property in his absenee—that he 
acquired no notice or knowledge of the fund Benedict had 
provided in Craig’s hands, which imposed the obligation 
earlier to bring suit for an account of it. 

Nor will it require great credulity to induce the belief 


that if he had acquired that knowledge, he would earlier 


have utilized it. 

[t was suggested that, having heard of the Ten Eyck 
suit, he had notice of this fund; also that he had heard of 
the Whittemore-Walker suit, aud that therefore he had 
notice. 

gut he brought this suit within six years after the latter 
was commenced. And the Ten Eyck suit disclosed no con- 
spiracy with Stewart to put this fund in Craig’s hands in 
trust for himself, even though the Doctor had known all 
about that suit—but only a couspiracy of Powers and 
Craig, in complicity with Stewart’s most trusted friend and 
attorney, to put Stewart’s property into Craig’s hands in 
Craig’s interest—and that that suit had failed. 

He had heard of tlie Whittemore-Walker suit, which was 
like this, the present suit. -And it is claimed that that was 
notice to him of this fund in Craig’s hands; and that 
Whittemore, who was plaintiff in interest and counsel in 
the Ten Eyck suit and in the Whittemore-Walker suit, was 
aware of this fund in Craig’s hands; and that Whitte- 
more’s knowledge was the knowledge of the Doctor, who, 
though he lived 150 miles away, and visited Whittemore 
two or three times a year, must have known all that Whit- 
temore knew about the matter —a rather violent presump- 
tion, and opposed to the oath of each of them. 

Bat did Whittemore know of this fund in Craig’s hands 
held in fraud of Stewart’s creditors; or that it was not a 
fraud upon Stewart by Benedict, Powers and Craig till 
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defeated Ten Eyck’s bill to redeem, and have put an end to 
that litigation, based upon the proof that the Powers 
redemption was in trust to secure Benedict’s bill against his 
client. 

As it is, the evidence presents a fraud clearly proved, 
which it is contrary to the course of the Court to permit 
the lapse of time to excuse. 


Michoud v. Girod, 4 How., 561. 


III. 


THE SIX YEARS’ STATUTE OF LIMITATIONS OF NEW YORK IS 
NO BAR. 

As to this, the cireuit judge held the excuse for delay 
set forth in the bill sufficient in fact, by overruling the 
demurrer and compelling an issue to try the truth of it. 

It is proved by the plaintiff's evidence, referred to in 
Statement (pp. 91-2). And there is nothing in the case 
tending to show that the Doctor possessed earlier know- 
ledge of the fund, which Benedict’s diligence had placed 
in Craig’s hands for acconnt under Exhibit 47; nor but that 
Stewart’s property was the wreck it appeared. 

The Doctor was in the army all the while Benedict was 
planning and accumulating the fund by suit against Litch- 
field and the other proceedings, till after Powers’ deed to 
Craig in culmination of the conspiracy, in May, 1864, and 
for a year and a half afterwards, till September, 1865. 

It requires no stretch of credulity to believe, that amidst 
vares and duties like those, when he pitched his hospital 
tent with-its yellow flag amidst the carnage, shot and 
shell on the field of Chancellorsville, he took no note of 
what Benedict, Powers and Craig were doing with the 
wreck of Stewart’s (his father-in law) property in Roches- 
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ter; or that upon his return from the War, meeting the 
desolation and havoe his accommodation indorsements had 


wrought with his home and property in his absenee—that he 
acquired no notice or knowledge of the fund Benedict had 
provided in Craig’s hands, which imposed the obligation 
earlier to bring suit for an account of it. 

Nor will it require great credulity to induce the belief 
that if he had acquired that knowledge, he would earlier 
have utilized it. 

[t was suggested that, having heard of the Ten Eyck 
suit, he had notice of this fund; also that he had heard of 
the Whittemore-Walker suit, aud that therefore he had 
notice. : 

But he brought this suit within six years after the latter 
was commenced. And the Ten Eyck suit disclosed no con- 
spiracy with Stewart to put this fund in Craig’s hands in 
trust for himself, even though the Doctor had known all 
about that suit—but only a conspiracy of Powers and 
Craig, in complicity with Stewart’s most trusted friend and 
attorney, to put Stewart’s property into Craig’s hands in 
Craig’s interest—and that that suit had failed. 

He had heard of the Whittemore-Walker suit, which was 
like this, the present suit. And it is claimed that that was 
notice to him of this fund in Craig’s hands; and that 
Whittemore, who was plaintiff in interest and counsel in 
the Ten Eyck suit and in the Whittemore-Walker suit, was 
aware of this fund in Craig’s hands; and that Whitte- 
more’s knowledge was the knowledge of the Doctor, who, 
though he lived 150 miles away, and visited Whittemore 
two or three times a year, must have known all that Whit- 
temore knew about the matter —a rather violent presump- 
tion, and opposed to the oath of each of them. 

But did Whittemore know of this fund in Craig’s hands 
held in fraud of Stewart’s creditors; or that it was not a 
fraud upon Stewart by Benedict, Powers and Craig till 
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within six years before the commencement of this suit, 
when O. M. Benedict, Jr., in March, 1880, delivered to him 
Exhibit 47, and Benedict’s diary, which proved Benedict’s 
loyalty to Stewart, and that he had put the fund in Craig’s 
hands for his client’s use 7 

Can it be justly claimed, even though the Doctor, a lay- 
man, had notice of all that was claimed in the Ten Eyck 
bill, and in the Whittemore- Walker bill, and the present 
bill, that neglect to act on the notice these allegations dis- 
close, was sufficient to charge him with /aches in not sooner 
bringing suit? Especially when it appears that the Circuit 
Judge, with not only the allegations, but the proofs before 
lim, failed to see that the fund in Craig’s hands was a fund 
held in trust for account with Stewart’s creditors. 

It was claimed by the defense that it did not appear by 
tae Probate judgment chat the Doctor's debt accrued prior 
to the fraudulent conveyances to Craig of the debtor’s 
property. 

It is sufficient, however, that the Probate judgment estab- 
lishes the fact that his debt accrued during the life of the 
debtor, which was a year short of the date of the consumma- 
tion of the conspiracy, which put the legal title of the 
property in Craig’s hands for account. 

Still it is not important in this case of a fund placed in 
Craig’s hands with actwal fraudulent intent, whether the 
debt accrued before or after the fraudulent conveyance. 

The principle of the cases is that it is equally fraudulent 
to withold from subsequent creditors a trust fund created 
and held for the debtor in fraud of existing creditors, as it 
was to create the trust fund for the debtor, in fraud of the 
latter. 


1 Am. Lead. Cases, notes to Sexton v. Wheaton, p. 


bd, and cases cited. 


Clark v. French, D3 y! Cu PP 7. 


CRAIG’S CONTRACT RELATIONS WITH STEWART PRECLUDE BIS 
ACQUISITION OF THE HOTEL PROPERTY IN HIS OWN INTEREST. 
Craig’s contract relations with Stewart, as assignee of the 

Cook lease of the Hote! (Exhibit I, Reeord, p. 37), preclude 

lis speculation by acquisition of an outlying legal title of 

the land, to cut off in his own interest the legal title, out 
of which the rents flowed. 

(See judgments in Ten Eyck case, Statement, pp. 25-8, 
31-2.) 

Here Craig held a lease of the Hotel for five years, with 
authority and duty to receive the rents and pay out of them 
the interest on his mortgages and insurance, and to hold 
the balance of the rents to meet the contingent liability on 
his undertaking as surety on the Dehon appeal bond ; and 
upon balances in the meanwhile he was to allow interest to 
Stewart on the final accounting. 

In case the rents should not be paid, or the lessor should 
become entitled to possession, Craig was authorized to take 
actual possession, and re-let in the lessor’s name, and to 
thus hold and eolleect until he should be relieved from lia- 
bility on his undertaking. 

He was thus entrusted with a title to the income of the 
Hotel, and charged with a duty to accumulate the rents of 
it for the lessor’s benefit and his own protection. This 
duty was in conflict with his interest as purchaser of the 
legal title, to cut out and appropriate to his own use the 
rents he had undertaken to accumulate for payment of 
the lessor’s debt. 

The familiar rule of Keech v. Sanford, and of the York 
Buildings case, enunciated by Chancellor Walworth in 
Van Epps v. Van Epps, 9 Paige, 241, that “ no party can be 
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permitted to purchase an interest in property for his own 
benefit, where he has a duty to perform in respect of such 
property, inconsistent with the character of a purchaser on 
his own account ”—was here violated. | 

This rule the tria! judge applied to Mr. Craig in the Ten 
Eyck sait, where the latter and Benedict were charged with 
and found guilty of the breach of trust of speculating in 
the legal title of the Hotel in Craig’s interest “ beliind the 
back” of Benedict’s client. 

[t is true that the Supreme Court en dane and the Court 
of Appeals held that Craig’s purchase under the cireuin- 
stances stated, was not in conflict with his duty; yet the 
facts remained as found by the trial judge, and the different 
conclusions of the appellate courts resulted from a different 
conception of the duty the facts imposed. 

That feature of the case, however, involving fraud upon 
Stewart by treachery of Benedict, and breach of trust by 
Craig in availing himself of it, loses its significance under 
the proofs in this case—except as it relieves them both of 
the odium of joining, from the basest motives of avarice 
and greed, to plunder Stewart in the day when “ his calam- 
ity came upon him’’—and leaves them, induced by the 
noblest impulses of friendship and sympathy, chargeable 
only with aiding him by making generous provision for his 
needs out of Litchfield’s accommodation bond and the prop- 
erty he had entrusted to their care. 


Respectfully submitted. 


J. P. WHITTEMORE, 
Of Counsel for Plaintiff. 


IN THE 
Supreme Court of the Anited States. 


No. 147. 
JOHNSON vs. POWERS. 


APPELLANT’S REPLY TO MR. COGSWELL’S 
BRLEF. 


Brief, p. 6: 

Mistake as to statement of bill; says it charges that 
Benedict suggested sale of all Stewart's property on 
Madison County Bank, execution in pursuance of the 
fraudulent design; whereas the bill does not intimate 
that Benedict had any control of that execution, but 
that he suggested the sale of the “last above-named 
pieces,” i. ¢., the hotel and barn, at the close of the sale, 
bid off by Craig and Benedict, respectively, at $5 each. 


Brief, p. 15: 

Vindication of Benedict’s character by Mr. C . 
Brief, p. 15, says the Cornwell farm belonged to Mrs. 
Stewart, not N. P. Stewart. Mrs. Stewart says it does 
not (Reeord, p. 263). 

There were three Irondequoit farms—the Cornwall, 
the 77 acres mortgaged to Craig and sold on execution 
and redeemed by Powers, and Mrs, Stewart’s, known as 
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the Farley farm, bought by Stewart for her at $15,000. 
Fred. Stewart also says Cornwall farm was his father’s 
(Record, pp. 287-8). 


Brief, p. 21: 

This mistake repeated, and further mistake with refer- 
ence to the settlement of Benedict’s bill for services 
(Record, p. 20) by Stewart's notes of Vay 3, 1861. Mr. 
Cogswell says this was settled a year or more after the 
Cornwall farm was resold by Benedict and Martindale ; 
whereas it was resold for $8,120, on May 6, 1861, just 
three days after settlement of account for services on the 
third of that month. (See Benedict’s Diary, p. 152; also, 
deed to Cole on resale, Exhibit 2D, Reeord, }). 215.) 

The difference between purchase price by Benedict 
and Martindale, Exhibit 24 (Record, )). 215), $4,500, and 
the price obtained On resale, SS5,120, makes a profit of 
$3,620, which was received by Benedict three days uiter 
the settlement of May 3, 1861, of bill for “ services,” in- 
stead of a year before the settlement, as Mr. Cogswell 
states on p. 21 of his Briet. 

Mr. Cogswell cites Fred. Stewart’s testlhmony (Record, 


i p. 288), that the mortgage was $8,000, which contradicts 

é Record Exhibit 25, which shows that it was $4,500. 

q For history of what Benedict received, and when he 
received it, and the pre tence of recelving it 7 ae security,” 
see statement “ Conspiracy with Benedict alone,” p). oA, 

e et seq. 

Brief, pp. 20, 21: 

q Another misstatement as to ground of competency ot 

a | Martindale’s deposition; Mr. Cogswell says it is offered 

cs | as deposition of deceased witness, p. 18 of his brief, but 

, | it is read as “ admissions against interest ’ of a person 

x deceased. Under the rule of Higham v. Ridgway, Martin- 

‘3 dale admits receipt of avails of the Iowa lands, 500 acres, 

2 | worth from $3 to $15 per acre. 

; 
r | 
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Brief, p. 22: 
Mr. Cogswell, on probate proceedings and plaintiff's 
right to apply as administrator, cites— 
Noonan ¥. Bradley, 9 Wall., 394. 
Caldwell v. Harding, 5 Blatehf., 501. 


In the first of these cases a legal right to assets of a 
decedent, left in Wisconsin, was claimed by administrator 
appointed in Massachusetts, as derived from a person who 
deceased in Massachusetts, but left assets in the former 
State. The claim was of a right derived from the dece- 
dent under the laws of a State foreign to that in which 
the assets sought to be recovered were found. It was 
not, as in this case, an application to the State where the 
assets were found, to lend the aid of its courts to get in, 
administer or remit the assets found within its borders 
to the State of the claimant, or to administer and dis- 
tribute the Same ex cq uo et bono in the State where the 
assets were found, as the rights of claimants should be 
made to appear before a master appointed by the courts 
of that State. 

Plaintiff’s bill shows the fact of assets. If it were 
taken pro cone sso, the decree prayed must follow. If the 
fact of assets be disputed by the party in possession, the 
fact being proved, the same result must follow. 


Brief, p. 22: 

It is said the probate proceedings do not prove the 
plaintiff to be a creditor, either by judgment or at large; 
yet the debt is established under the law, in accordance 
with that law, which the comity of nations accepts as 
controlling the administration prayed. 


Brief, p. 23: 
It is said that under those proceedings the adminis- 
trator was the party on both sides in obtaining the judg- 


ment whicu adjudges him a creditor. 


ut that proceeding was and is a proceeding in rem., 


whereby publication all the world are, so far as estab- 
lishing this debt against the succession 1s concerned, 
parties defendant; and where, by publication under the 
statute, all parties in interest are notified, and are de- 
fendants, entitled to appear and cootest his claims, who 
may appeal from the allowance and have a jury trial; 
where he stands like any other claimant bound to pre- 
sent and prove his claim, or be forever barred as a cred- 
itor of the estate. 


Brief, p. 23 : 

It is said that the probate judgment is no evidence of 
indebtedness as against third persons, but only of the fact 
that such judgment was rendered. That we concede. It 
is only evidence that Stewart was indebted, and it only 
binds the succession of his estate to that fact, and to the 
conclusion that claimant is entitled to distribation from 
the assets of that estate. 

There is no need to concern ourselves particularly as 
to the laws of distribution of decedents’ estates in Mich- 
igan, or of distribution of this particular estate under 
those laws. Our only concern is in the question whether 
Mr. C’s. clients have any part of Stewart’s estate in pos- 
session, not how nor to whom it shall be distributed, after 
his clients sball have performed their duty of delivering 
to the Receiver any part of that estate which is found in 
their bands, and in respect of which they have no right- 
ful claim to withhold delivery of it for such distribu- 
tion. 


Brief, p. de: 

Mr. Cogswell here repeats that old “fallacy” of the 
redemption being “ ineffectual,” as he says the plaintiff 
claims it to be, so that it leaves ¢ raig’s bid unaffected by 
Power's rede:nption. This fallacy has been ex posed In 
the review of Judge Gilbert’s decision in the Ten Eyck 


5 
case, where that claim—that a redemption made in fraud 
of creditors is no redemption—is presented. See (Brief 
of Whittimore and Bates) statement, pp. 29-31; Andrew’s 
decision, Statement, pp. 32-36; Circuit Judge in case at 
bar, 4th, 5th, and 7th Assignments of Error, Statement, 


pp. 119-127. 


Brief, p. 06: 

Mr. Cogswell says that plaintiff was a party to the suit 
of Craig v. Litchfield, and to the cross suit by Litchfield. 
This is a mistake. See Remark, p. 38 of Statement. 

Respectfully, 
A. H. GARLAND, 
ma. 3d. MAT, 
For Appellant. 
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No. ere 


JOHNSON, APPELLANT, 
Us. 


POWERS anp OTHERS. 


STATEMENT OF EVIDENCE REMAINING IN THE 
CASE. 


In this statement I refer to the figures in the margin, 
unless specially mentioned to the contrary, as enabling me 
to give a more definite reference, and these figures I call 


folios. 


Evidence Remaining in the Case as to all the Defendants, Being 
Either Testimony Taken in This Case or Stipulated into it 
without Reservation. 


Ist. So much of the deposition of Mr. Whittemore as, com- 
mencing at folio 237, extends to the words “state that con- 
versation,” folio 242 again, from the words “complainant’s 
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counsel,” in folio 245, to the words “ now introduced,” in 


folio 248 ; also from the words “I have these,” in folio 250, 
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to the words “complainant’s counsel,” in the same folio ; 
also from the words “ complainant’s counsel,” in 250, to the 
words “ marked Exhibit 41,” in folio 258; from the words 
“eomplainant’s counsel,” in folio 259, to the end of the 
stipulation, in folio 260, and from the words “J found that 


paper,” in 261, to the end of the deposition. 


24. From Mr. Whittemore’s second deposition, beginning 


at folio 265, to the end of the deposition, folio 278. 


3d. Various papers from the probate court of Wayne 
county, Michigan, from folio 278 to 300, being Exhibit One 


(1), Whittemore’s deposition. 


4th. Transcript from the docket of Monroe county clerk, at 


folio 300, being Exhibit Two(2) of Whittemore’s deposition. 


5th. Exhibits Five(5) and Six (6), at folio 309, being abstract 
of judgment-roll and lis pendens in the action of Powers 


against Stewart, more fully abstracted in another place. 


6th. Exhibit Seven (7), ut page 189 of the record, folio 311, 


being the mortgage from Stewart to Craig. 


7th. Exhibits 12, 18, and 14, om pages 211 to 214 of the 
record, folio 351 tu 358, being an answer of Litchfield in the 
case of Craig against Litchfield, copy of Sanger’s will, and 
the release of Mrs. Sanger to Mrs. Stewart of the deed to 


So pger treated as a mortgage. 


8th. Exhibits 29 to 33, inclusive, and 34 to 45, inclusive, 
embraced in folio 361 to the first half of 376, except Exhibits 
do and 42, which were expunged ; being an abstract of judg- 


ment roll in the foreclosure of Powers vs. Stewart; the 
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referee's report of the sale on judgment, and assignment of 
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mortgage of the Rochester Savings Bank to Mr. Powers; a 
deed of the property covered by the foreclosure; the mort- 
gage from Powers to Mr. Craig; an abstract of the Madison 
County Bank judgment, with sheriff’s certificate of sale of 
various pieces of property sold and deed to Mr. Powers, 
together with the redemption papers; deed from Mr. Powers 
to various persons of the parcels purchased at sheriff’s sale 
and abstract of bill in the foreclosure action in Craig against 
Stewart, with referee’s report of sale and sundry receipts of 


rent of Congress Hall property by Mr. Craig. 


9th. Exhibit 48, at folio 378, being an abstract of the deed 


from Mr. Powers to Mr. Craig of the Congress Hall property. 


10th. The depositions of Mr. Osear Craig and Mr. Trues- 
dale, from folio 419 to 441, verifying the minutes of the tes- 
timony of the trial of the case of Craig against Litchheld, 
giving the history of some of the proceedings in this contro- 
versy, and of Mr. Brackett, giving his opinion as to the value 


of Congress Hall and Congress Hall barn property. 


llth. The deposition of Mrs. Stewart, beginning at folio 
441, to the words “do you know,” in folio 443. The rest of 


the deposition was expunged. 


12th. Deposition of the plaintiff Johnson, beginning at 
page 303 of the record, at folio 513, and extending to the 


bottom of page 307. 


13th. The introduction to Mr. Whittemore’s deposition in 
reply, on page 320 of the record, in folio 544, to the words 
“the left-hand page of the diary,” in folio 545, and Exhibit 


54, the judgment-roll in Craig vs. Litchfield, extending from 
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page 325 of the record, folio 553 to 573, and Exhibit 595, an 
abstract of trial, extending from folio 573 to the end of folio 
ASS 

This is believed to be all of the evidence given on the part 
of the plaintiffs affecting all of the defendants. 

“he evidence introduced by the defendants consists of the 
documents set forth on pave 308 of the record, folio 325, 
being the judgment-roll in the Madison County Bank case 
vs. Stewart, the sale under same, Powers’ redemption and 
deed to him, and Mr. Powers’ deposition, beginning on the 
same page and extending to page 320 of the record, in folio 
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The testimony given by plaintiff affecting Mr. Craig 
executors and his devisee, Mrs. Powers, consists of Mr. 
Craig’s testimony in the case of Craig against Litchfield, 
beginning on page 229 of the record, in folio 383, and ex- 
tending to'the words “Osear Craig,” in folio 387; a short 
paragraph in folio 387, another, even shorter, in 394; also 
a paragraph embraced in 398, and another beginning with 
the words * defendant recalled plaintiff,” in folio ov9, and 
extending to the words “ Oscar Craig,” in folio 404, and a 
paragraph beginning with Mr. Craig’s recall. in 404, and 
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extending to the words “James Cochran,” in 405. (The 
same matter is reproduced less perfectly in the incomplete 
minutes of Judge Gardiner page 247 of the record); also 
his answer in the case of Litchfield against himself and 
others, being Exhibit 15, attached to the bill of complaint, 


beginning at folio 65 and extending to folio 76, and his an- 


swer in the case of Ten Nyck against him and others, being 


*) 


Exhibit 20, attached to the bill of complaint, and beginning 
at folio 94, on page 64, of the record, and extending to 
folio 98. 


The testimony affecting Mr. Powers alone will be found 
in his evidence in the case of Craig against Litchfield, at 
folio 380, extending to “complainant’s rest,” in the same 
folio; also a paragraph beginning just before folio 383, ex- 
tending io the words “John Craig,” in the same folio; a 
short paragraph beginning at the foot of page 234 of the 
record, in folio 393, and extending to folio 394; also a para- 
graph beginning in 397, near the top of 237 in the record, 
and extending to the words “ John Craig,” at the beginning 
of folio 398; also paragraph beginning at folio 410 and extend- 
ing to the words “ M. G. Warner,” in the same folio, and 
the same in the incomplete minutes of Judge Gardiner, at 
folio 414. 

Also his deposition in the casejof Whittemore against 
Scrantom, introduced by the plaintiffs, extending from folio 
573, on page 522, of the record to the foot of page 324 of 
the record, and his answer in the ease of Litchfield against 
Craig, being Exhibit 16, attached to the bill of complaint, 
beginning at the foot of page 55 of the record and extend- 
ing to folio 84, on page 60, of the record. 

WILLIAM F. Coa@swe Lt, 


Counsel for Appellees. 
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page 325 of the record, folio 553 to 579, and Exhibit 55, an 
abstract of trial, extending from folio 573 to the end of folt 
abstract of trial, extending from follo o/o to the end Of Iolo 


580. 


This is believed to be all of the evidence given on the part 
of the plaintiffs affecting all of the defendants. 

The evidence introduced by the defendants consists of the 
documents set forth on page 308 of the record, folio 525, 
being the judgment-roll in the Madison County Bank case 
vs. Stewart, the sale under same, Powers’ redemption and 
deed to him, and Mr. Powers’ deposition, beginning on the 
same page and extending to page 320 of the record, in folio 
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The testimony given by plaintiff affecting Mr. Craig’s 
executors and his devisee, Mrs. Powers, consists of Mr. 
Craig’s testimony in the case of Craig against Litchfield, 
beginning on page 229 of the record, in folio 383, and ex- 
tending to the words “Oscar Craig,” in folio 387; a short 
paragraph in folio 587, another, even shorter, in 394; also 
a paragraph embraced in 398, and another beginning with 
the words “defendant recalled plaintiff,’ in folio 399, and 
extending to the words “Oscar Craig,” in folio 404, and a 
paragraph beginning with Mr. Craig’s recall. in 404, and 
extending to the words “James Cochran,” in 405. (The 
same matter is reproduced less perfectly in the incomplete 
minutes of Judge Gardiner page 247 of the record); also 
his answer in the case of Litchfield against himself and 
others, being Exhibit 15, attached to the bill of complaint, 


beginning at folio 65 and extending to folio 76, and his an- 


swer in the case of Ten Eyck against him and others, being 
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Exhibit 20, attached to the bill of complaint, and beginning 
at folio 94, on page 64, of the record, and extending to 
folio 98. 


The testimony affecting Mr. Powers alone will be found 
in his evidence in the case of Craig against Litchfield, at 
folio 380, extending to “complainant’s rest,” in the same 
folio; also a paragraph beginning just before folio 383, ex- 
tending to the words “John Craig,” in the same folio; a 
short paragraph beginning at the foot of page 234 of the 
record, in folio 393, and extending to folio 394; also a para- 
graph beginning in 397, near the top of: 237 in the record, 
and extending to the words “ John Craig,” at the beginning 
of folio 398; also paragraph beginning at folio 410 and extend- 
ing to the words “M.G. Warner,” in the same folio, and 
the same in the incomplete minutes of Judge Gardiner, at 
folio 414. 

Also his deposition in the casejof Whittemore against 
Scrantom, introduced by the plaintiffs, extending from folio 
073, on page 322, of the record to the foot of page 324 of 
the record, and his answer in the case of Litchfield against 
Craig, being Exhibit 16, attached to the bill of complaint, 
beginning at the foot of page 55 of the record and extend- 
ing to folio 84, on page 60, of the record. 
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WititraAM F. Coaswe -t, 


Counsel for Appellees. 
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OSCAR CRAIG ET AL., EXECUTORS, ETC., ET AL. 
Re Spondents. 


ANDREWS, J. Sanger, the grantee of Stewart, had 
the legal title to the Congress Hall property, Decem- 
ber 17, 
favor of the Madison County Bank against Stewart. 


1860, when it was sold on the judgment in 


That judgment was for $2,675.24, and was rendered 
October 25, 1859, before Stewart conveyed to Sanger, 
and was a lien upon tl:e property. John Craig, the 
detendant’s testator, became the purchaser, on the 
sale, for the sum of five dollars, and received the 
sherifi’s certificate. The property at the time was 
incumbered by three mortgages, to the amount of 
about $19,000, owned by Craig, and by the Dehon 
judgment, for $10,184.83, which were prior liens to 
the Madison County Bank judgment on which the 
sale was made; and the property was proved, by wit- 
nesses on the trial, to have been worth at the time of 


the sale from $20,000 to $25,000. 


On the 17th day of March, 1862, one Daniel W. 
Powers presented to the sheriff who made the sale a 
transcript of a judgment in his favor, against Stewart, 
for $1,481.78, perfected January 26, 1860, and other 
papers, and claimed the right to redeem from the sale 
by virtue of the judgment. Among the papers was 
a copy of an assignment of the judgment from Pow- 
ers to O. M. Benedict, dated April 10, 1860, and of 
a re-assignment from Benedict to Powers, dated March 
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17th, 1862, and an affidavit of Powers that $1,703 


was due on the judgment. Powers paid to the sheriff 


the amount required to make a redemption, who 
received it and paid it to Craig; and thereafter, on the 
21st of March, 1862, in completion of the sale, exe- 
cuted a deed to Powers. Subsequently, on the 7th 
day of May, 1864, Powers, in consideration of 
$1,753.33, quit-claimed the premises to Craig. 

It will be convenient in examining the questions 
which arise in the case to leave out of view for the 
present the facts relied upon as establishing a trust 
relation between Craig and Stewart, which disabled 
Craig from acquiring a title to the property hostile or 
adverse to Stewart or his grantee, and to consider the 
position of Sanger and his relation to the property 
after the sale and conveyance by the sheriff, upon the 
assumption that Craig as purchaser on the sale and 
the grantee of the redemption title was unaffected by 
any special disability, and acquired the same rights 
through the sale and the subsequent proceedings as if 
at the time of the purchase he had been a stranger to 
Stewart and Sanger, owing them no duty and bound 
hy no obligation to protect the equity of redemption. 
It is not claimed that there was any fraud or irregu- 
larity in the sale on the bank judgment. The judg- 
ment was unpaid; the sale was open and fair, and so 
far as appears was not procured by the intervention of 
Craig. The sum bid, so far as appears, was at the 
time the full value of the interest of Sanger in the 
property. There is nothing which in any manner 
tends to impeach the dona fides of the sale. It is 
claimed, however, that the redemption was void, on 
the ground that the judgment under which it was 
made had been paid by Stewart, the judgment debtor, 
before the redemption, and was not at the time a lien 


upon the land. 
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The learned judge at Special Term, fonnd that 
Benedict, to whom Powers assigned the judgment, 
March roth, 1860, acted as the agent of Stewart in 
procuring the assignment, and took it in his own 
name at Stewart’s request, and that Stewart either 
furnished Benedict the money which he paid Powers 
for the judgment, or if Benedict advanced it it was 
immediately replaced by Stewart, in pursuance of an 
arrangement between him and Benedict before the 
money was advanced; and the further fact is found 
that the re-assigninent by Benedict to Powers was 
without consideration and without the knowledge or 
authority of Stewart. The learned counsel for the 
the plaintiff, while claiming that the redemption was 
under the circuinstances absolutely void, presents the 
alternative proposition, that if it was not void it was 
a redemption in trust. for Stewart’s grantee, Sanger, 
and that Craig took Power’s title subject to the same 
trust which affected it in the hands of his grantor. 
Upon the facts found, the Powers judgment on being 
assigned to Benedict was, in law, satisfied. Payment 
by a debtor to his creditor of his debt extinguishes it; 
and when Stewart through his agent paid the judg- 
ment it was gone. It could not be kept alive by 
taking an assignment in the name of a third person 
for his benefit. (A/arbeck v. Vanderbilt, 20 N. Y., 
395). This is certainly the general rule; and if under 
special circumstances this result would not follow, 
there is nothing in the circumstances under which 
the assignment to Benedict was made which, in law 
or equity, prevents the operation of the principle 
stated. Stewart was the owner of the Congress Hall 
properly when the judgment was assigned to Benedict, 
and no reason (upon the findings) can be suggested for 
his keeping the judgment outstanding in the name of 
a third person unsatisfied of record, unless it was for 
the purpose of overreaching or embarrassing his cred- 


itors. 
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I am inclined to agree with the plaintiff’s counsel 
in the proposition, that under this judgment no valid 
redemption could be made, and that the deed to 
Powers on the assumed redemption by him was void. 


The statute only authorizes a redemption by cred- 
itors who have judgments which are liens on the 
premises. The sheriff in selling land on execution 
and in allowing redemptions, and conveying the 
premises pursuant to the sale or any redemption there- 
from, acts under a statutory power, and the power 
must be pursued. If he fails‘ to comply with the 
statute, or assumes to act without authority, his acts 
(except as to dona fide purchasers whose rights in cer- 
tain cases are saved by the statute), are void. (Wood 
v. Colvin, 2 Hill, 566; Croft v. Merrill, 14 N. Y., 
456). And when a creditor claiming to redeem under 
a judgment which in fact has been satisfied, induces 
the sheriff to allow the redemption, and he obtains a 
deed, the deed is I think void. If there is in fact no 
judgment, there is no creditor and no right of redemp- 
tion. 

Craig, by the conveyance from {| owers, took his 
right only. It is found by the judge that Craig when 
he took his deed had notice of the circumstance under 
which the assignment to Benedict was made. It is 
unnecessary to consider whether if he had been a dona 
fide purchaser from Powers without notice his position 
would have been changed. Assuming, therefore, that 
Craig took nothing by the deed from Powers and can- 
not stand upon that title, yet the title of Sanger was 
not thereby relieved from the effect of the sale on exe- 
cution and his omission to redeem within twelve 
months thereafter, that being the time to which the 
right of the judgment debtor or his grantee to make 
redemption is limited. This time had expired three 
months before the redemption by Powers. Sanger 
had lost his right to retain the title to the property, 
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and Craig was entitled to a conveyance at the end of 
the fifteen months, subject only to the contingency of 
a redemption by creditors. If there had been no 
redemption by Powers, and no conveyance by the 
sheriff, Sanger could not have maintained an action 
to redeem, for the reason that Craig as purchaser on 
the execution sale would have been entitled to a con- 
veyance of the land. The equitable title in the case 
supposed would have been in him and not in Stewart 
or Sanger, and the circumstance that Craig took a 
void title under Powers did not operate as a waiver or 
release in favor of Stewart or Sanger of the rights of 
Craig as purchaser on the execution sale. It was 
clearly not so intended between Powers and Craig as 
the consideration paid by Craig to Powers for the 
conveyance by the latter shows. Stewart and Sanger 
were not parties to that transaction; it was res zler 
altos acta. Nor had Stewart, or Sanger through him, 
any equity to claim that this was the effect of that 
conveyance. Stewart had by his own act kept the 
Powers judgment outstanding as an apparent lien 
ou the property after it had been paid. It does not 
lie with him to say that the redemption was void to 
defeat the deed from Powers to Craig, and then to 
claim that Craig by taking it lost his nghts‘as pur- 
chaser on the sheriff’s sale. Sanger as the grantee of 
Stewart stands in no better position than his grantor. 
He claims under and through him. For the reasons 
stated I am of opinion, leaving out of view the alleged 
trust relation between the parties, that Craig as pur- 
chaser on the execution sale has become the equitable 
owner of the property and that no right of redemption 
remains in Stewart or his grantees. 

The next and principal question to be considered 
is, whether Craig, at the time of the sale, occupied 
such a relation to the property, or to Stewart or 
Sanger, that he was disabled from purchasing for his 
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own benefit, and claiming the title adversely to them. 
If he occupied that relation, he cannot set up any 
right acquired as purchaser on the sheriff’s sale in bar 
of their right to redeem. Purchases by trustees, or 
persons occupying fiduciary positions, in contraven- 
tion of their trust or duty, are held in equity to be 
made for the benefit of the cestuz gue trust, at his 
election. No irredeemable title can be acquired upon 
such a purchase. And if the purchase by Craig was 
within the principle which prohibits a purchase by 
a trustee, it is an immaterial circumstance that the 
time within which a statutory redemption might have 
been made has expired. The right of redemption 
exists in favor of the cestuz gue trust, and those in 
privity with him, independently of the statute, upon 
general principles of equity, and may be enforced at 
any time within the period allowed by the statute of 


limitations, or the rule of courts of equity regulating 


the jurisdiction. 


The rule which prohibits a trustee from purchasing 
the property of a cestuz que trust stands upon the 
proposition stated by the Chancellor in Whzchcote v. 
Lawrence (3 Ves., 740), that one who undertakes to 
act for another in any matter, shall not in the same 
matter act for himself. It applies in all cases where 
the duty which the trustee has to perform in respect 
to the property is inconsistent with his becoming a 
purchaser for his own use. And the purchase will 
not be allowed to stand, although the court may not 
be able to discover any wrong intention on the part of 
the trustee, or that he has gained any advantage in 
the transaction. The rule is inflexible, that he shall 
not place himself in a position where his interest is or 
may be in conflict with his duty. The reason of the 
rule, as remarked by KENT, J., in Bergen v. Bennett 
(1 Cai. Cas., 19), is to bar the more effectually every 
avenue of fraud. Such a purchase, though it may 
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not originate in any purpose to defraud, is a con- 
structive fraud, because the natural tendency is mis- 
chievous and harmful. The rule is founded in the 
highest wisdom. It recognizes the infirmity of 
human nature, and interposes a barrier against the 
operation of selfishness and greed. It discourages 
fraud by taking away motive for its perpetration. It 
tends to insure fidelity on the part of the trustee, and 
operates as a protection to a large class of persons 
whose estates, by reason of infancy, infirmity, or 
other causes, are intrusted to the management of 
others. The rule is not limited in its application to 
those who are trustees strictly, holding the legal title 
to the thing purchased. (Van Epps v. Van Epps, 9 
Paige, 237). It applies to agents and persons stand- 
ing in relations of trust and confidence to others, 
which involve duties inconsistent with their dealing 
with the property as theirown. The books are fnll 
of cases illustrating its application, and it will be suf- 
ficient to refer toa few of them. (Fox v. Mackreth, 
2 Bro. C. C., 400; Olzver v. Court, 8 Price, 127; Vav 
florne v. Fonde, 5 J. Ch., 388; Van Epps v. Van 
Epps, supra; Moore v. Moore, 5 N. Y., 256; Gardner 
v. Ogden, 22 id,, 327; Michoud vy. Girod, 4 How. 
[U. S.J], 506). 

It is claimed that Craig was disabled from purchas- 
ing the Congress Hall property at the sheriff’s sale, 
and holding it adversely to Stewart and Sanger, 
under the rule just adverted to. There are two 
grounds upon which this claim is based: First, that 
Craig at the time was mortgagee in possession; and, 
second, that the relation of trustee and cestuz gue 
‘rust, in respect to the property, was created between 
Craig and Stewart by the instrument of April 24, 
1860, which precluded him from purchasing for him- 
self, or otherwise than as a trustee for Stewart, or his 
grantee. Assuming that the learned counsel for the 
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plaintiff is correct in the position that Craig, at the 
time of the sheriff’s sale, stood, in relation to the 
premises, in the character of mortgagee in possession, 
the question arises, whether a mortgagee in possession 
can buy the mortgagor’s title on an execution sale, 
upon a judgment in favor of a third person against the 
mortgagor, and set up a title under the sale, as a 
defence to an action by the mortgagor to redeem. 
Another mode of stating the question is: Is a mort- 
gagee in possession a trustee for the mortgagor, so 
that he will not be allowed to buy in the equity of 
redemption 6n a sale upon an independent lien held 
by a third person ? 


Unless the mortgagee in possession is a trustee for 
the mortgagor, there is no ground upon which he can 
be precluded from purchasing. It is clear that no 
trust relation between the mortgagor and mortgagee 
is created by the execution of the mortgage, unaccom- 
panied by possession. The mortgage under our law 
is a security merely. The mortgagee has, by virtue 
of his mortgage, no estate in or title to the land, or 
the right of possession, before or after the mortgage 
debt becomes due. He owes the mortgagor no duty 
to protect the equity of redemption. The power of 
sale which usually accompanies a mortgage is given 
to enable him, by an adverse proceeding, to sell the 
equity of redemption for the payment of the mortgage 
debt. The objection that he could not become the 
purchaser at his own sale under the power, has been 
removed by the statute when the foreclosure is by 
advertisement (2 R. S., 546, § 7); and a provision is 
inserted in every decree for the sale of mortgaged 
premises, unless otherwise specially ordered, that the 
plaintiff may become the purchaser. (Rule 73). 
And he may buy in any outstanding title and hold it 
against the mortgagor. (Cameron v. Irwin, 5 Hill, 
280; Williams v. Townsend, 31 N. Y., 415; Shaw v. 
Bunny, 13 Week. R., 374; 5. C., 2 De G., J. & S., 
468). 


9 


There is, in truth, no relation analogous to that of 
trustee and ces/uz gue trust between the mortgagor 
and mortgagee created by the execution of the mort- 
gage. The mortgagee is not a trustee of the legal 
title, because, under our law, he has no title what- 
ever. (KAortright v. Cady, 21 N. Y., 342, and cases 
cited). He may deal with the mortgagor, in respect 
to the mortgaged estate, upon the same footing as any 
other person; he may buy in incumbrances for less 
than their face, and hold them against the mortgagor 
for the full amount; he may do what any other person 
may do, and his acts are not subject to impeachment, 
simply because he is mortgagee. (Darcy v. Hall, 1 
Vern., 48; Anight v. Majoribanks, 2 McN. & G., 10; 
Chambers v. Waters, 3 Sim., 42; 3 Sug. on V. and 
Psy 287) 


Nor is a mortgagee converted into a trustee by 
taking possession as mortgagee of the mortgaged 
property, so as, in general, to prevent his purchasing 
an outstanding title, or under another lien. Under 
the English law he has the right to the possession, 
because he has the legal title tothe land. Under our 
law he cannot obtain possession until foreclosure, 
except by the consent of the mortgagor, because until 
that time he has no title. A mortgagee is often 
called a trustee, and in a very limited sense this char- 
acter may be attributed to him. There may be a 
duty resting upon a mortgagee in possession to dis- 
charge a particular claim against the land.  If.in 
such a case he omits to do it, and allows the land to 
be sold on such a claim, and becomes the purchaser, 
he would hold the title in trust for the mortgagor. 
A mortgagee in possession is allowed, and it may be 
his duty, to pay taxes on the land out of the rents 
and profits. If he suffers the land to be sold for taxes 
in violation of his duty, and purchases on the sale, he 
would upon general principles be deemed to hold the 
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title as trustee. So, if a mortgagee is allowed to take 
possession and undertakes to pay the interest on other 
liens out of the rents and profits and fails to do so, he 
could not purchase the land for his own benefit in 
hostility to the mortgagor on a foreclosure of an 
incumbrance for non-payment of interest which he 
was bound to pay. A mortgagee in possession 1s 
bound to account for the rents and profits; and in 
that respect, as was said by SHAW, C. J., in Azug v. 
Insurance Co. (7 Cush., 7), he may be denominated a 
trustee. But, except in some special sense, that is 
not the relation he bears to the mortgagor. The 
relation of mortgagor and mortgagee is explained in 
the admirable judgment of Str THOMAS PLUMER, in 
the leading’ case of Cholmondelly v. Lord Clinton (2 
Jac. & Walk., 183). He says: ‘‘It 1s only in a 
secondary point of view and under certain circum- 
stances, and for a particular purpose that the character 
of a trustee constructively belongs to a mortgagee. 
No trust is expressed in the contract, it is only raised 
by implication in subordination to the main purpose 
of it, and after that is fully satisfied its primary char- 
acter is not fiductary.’’ And again: ‘‘ The mortgagee 
when he takes possession is not acting as a trustee, 
but independently and adversely for his own benefit.”’ 
A mortgagee in possession may purchase from a prior 
mortgagee and get an irredeemable title. (Azrkwood 
v. Thompson, 2 De G., J. & S., 613, and cases cited; 
Parkinson v. Hanbury, 2 D. & S., 143; S. C., 2 De 
G. & S., 450; see also, Shaw v. Bunny, supra; 
Knight v. Majortbanks, supra). lord CRANWORTH 
in Azrkwood v. Thompson, referring to the fact that 
the mortgagee at the time of the purchase was in pos- 
session, says: ‘‘ That makes no difference; being in 
possession could only make a difference if it created 
an obligation between the mortgagee and mortgagor, 
which would not have existed if he had not been in 
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possession. Nothing of this sort is suggested; no 
duty arises on being in possession except to account 
in a way onerous to the mortgagee.”’ 

A mortgagee ‘n possession is sometimes spoken of 
as a tenant and as having the legal rights of a tenant. 
(2 Wash., 150) The analogy is not very close 
between the two relations; but it is difficult to see 
any reason for denying the right of a mortgagee to 
purchase and hold adversely to the mortgagor in a 
case when. a tenant in possession would be allowed to 
purchase and hold against a landlord; and yet a 
tenant may purchase the demised premises on a sale 
on execution against the landlord, and when his title 
is perfected, may set it up in bar of a recovery for 
rent thereafter accruing on the lease. (Ved/is v. Lath- 
rop, 22 Wend., 121). 

The first ground stated upon which it is claimed 
that Craig was disabled from purchasing on the 
sheriff’s sale, viz., that he was the mortgagee in pos- 
session, cannot, I think, be supported; and it remains 
to consider whether such disability existed by reason 
of the agreement of April 24, 1860. The purpose of 
that agreement was to secure Craig for becoming 
surety for Stewart on the undertaking on the appeal 
from the Dehon judgment. This purpose is recited 


in the instrument. The object was the protection of 
Craig; and if any trust in favor of Stewart resulted 


from the provisions of the instrument it was incidental 
and collateral to its primary intent. 

The condition of the property at the time was this: 
Stewart was the owner in fee subject to mortgages 
held by Craig and Sprague, and to the indemnity 
mortgage also held by Craig, executed before the 
agreement of April 24, 1860, but given for the same 
purpose. The land was also subject to the Dehon, 
the Madison County Bank and the Powers judgments. 
Stewart had leased the premises to Cook for five years 
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from May 1, 1860, at an annual rent of $3,600, pay- 
able monthly, with a covenant of renewal. The legal 
estate was therefore divided as follows: Cook hada 
term of years in the land and Stewart a reversion in 
fee expectant thereon. Stewart then, by the instru- 
ment of April 24, 1860, assigned to Craig the Cook 
lease, and authorized him to demand and receive the 
rents for the term thereof, or until he should be 
relieved from his liability on the undertaking; and 
Craig was also authorized, for his more ample pro- 
tection (as the instrument recites), in case Cook should 
fail to pay the rent, or perform his covenants, or 
Stewart should be entitled to the possession, to take 
actual possession of the premises, and relet them in 
Stewart’s name, and hold the lease and rents, so long 
as his liability on the undertaking continued. Craig 
was to pay out of the rent interest on the mortgages, 
and insurance, and hold the balance to meet any 
liability on the undertaking, and when discharged 
therefrom was to render an account, and pay over to 
Stewart the accumulated rents and interest. A ques- 
tion was made, on the argument, whether Craig by 
the assigninent acquired any legal estate or interest 
in the demised premises. ‘The assignment was of the 
lease and rent to accrue thereon. The ultimate 
reversion in fee undoubtedly remained in Stewart; 
but a lessor may grant a part of his reversion; and the 
legal effect of an assignment by the lessor of the lease 
and rents is to give to the assignee an interest in the 
reversion coextensive with the term assigned. (ur- 
ton v. Barclay, 7 Bing., 745; Hughes v. Robotham, 
Cro. Eliz., 302; Bac. Abr., Leases, N. 186). In 
Burton v. Barclay, Wilde, sergeant, arguendo, said: 
‘‘’That according to the definition given by Plowden, 
160 a, the word reversion has two intendments; one, 
the estate left in the lessor, during the continuance of 
the particular estate demised; the other, the returning 
of the land after the expiration of the term,’’ and this 
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view was substantially adopted by the court in decid- 
ing the case. 


In the case at bar, such an interest in the land 
passed to Craig, by the assignment, as was necessary 
to give him all the remedies of the lessor against the 
lessee. This was essential to his security. (Childs 
v. Clark, 3 Barb. Ch., 58). The interest, however, 
which he took in the land, whatever it was, was 
uncertain and incidental merely, and even if the 
assigninent had been absolute, was not the subject of 
sale on execution. (Payn v. Beal, 4 Denio, 405). 

If Craig was incapacitated from purchasing on the 
sheriff’s sale by reason of the agreement of April 24, 
1860, it is because it established a relation between 
the parties, or imposed a duty on Craig, which was 
inconsistent with his becoming a purchaser for his 
own use. The agreement did not make it his duty to 
discharge the land from the lien of the bank judg- 
ment. On the contrary this duty was expressly 
assuined by Stewart by his bond of June 1, 1860, 
given to induce Craig to justify as surety on the 
undertaking on appeal. Craig did undertake, by the 
agreement, to pay out of the rents the interest on the 
mortgages, and if the land had bcen sold for non- 
payment of interest, and he had purchased on the 
foreclosure, a different question would have been pre- 
sented. The existence of an estate held under another 
does not zfso facto preclude the occupant from buying 
and holding to himself an adverse title. A tenant 
may bring title adverse to his landlord, although from 
reasons peculiar to that relation, he is precluded from 
asserting it until after he has surrendered the posses- 
sion. (1 Wash. on Real Prop., 492). So, as has been 
shown, a tenant may buy in the reversion, or a mort- 
gagee in or out of possession may buy in the equity 
of redemption, on a compulsory sale on a distinct lien 
against the owner. It may have been the interest of 
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Stewart and those in privity with him, to retain the 
title, and the beneficial enjoyinent of the property 
which was defeated by the sale on execution, and the 
lapse of the statutory period of redemption, but the 
sale alone did not divest the title of Stewart or Sanger. 
They, or either of them, had twelve months 1n which 
to redeem, and the right of redemption was lost by 
their laches. 

I am unable to discover any duty arising out of the 
contract of April 24, 1860, or the circumstances rest- 
ing upon Craig which debarred him from purchasing, 
on his own account, on the execution sale. He was, 
in some sense, a trustee of the rents received under 
the arrangement, and was bound to dispose of them 
as required by the agreement, and this was the extent 
of his duty. He was not bound to protect Stewart 
against the loss of the rents through a sale of the land 
on the bank judginent. If a mortgagee in possession 
may purchase for himself on a foreclosure of another 
mortgage, or buy in an outstanding title, then @ 
fortiort could a person in the position of Craig. The 
mortgagee under the English law has the entire legal 
title, and so far as he 1s regarded as trustee, the trust 
is the whole interest of the mortgagor. Craig at most 
was a trustee of the rents fora term only. He had 
by the agreement no interest as trustee or otherwise 
in the fee which he purchased on the execution sale. 


The conclusion which I have reached is adverse to 
the existence either in Stewart or Sanger of a right to 
redeem, and it becomes umnecessary to consider 
whether, assuming such right to exist, the plaintiff, 
as grantee of Mrs. Sanger, succeeded to it. The rule 
which avoids purchases made in violation of his duty 
at the election of the cestuz gue trust, is a valuable 
one and ought not to be impaired by engrafting upon 
it exceptions, or indulging in subtle refinements and 
distinctions to withdraw a particular case out of its 


mn 
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influence. But after careful consideration, I am 
unable to perceive that the facts of this case bring it 
within the rule, and ain therefore of opinion that the 
order should be affirmed, and judgment absolute 
given for defendants, pursuant to stipulation, with 
costs. 

\ll concur; except CHurcH, Ch. J., not voting. 
FOLGER, J., not sitting. 

Order afhrmed, and judgment accordingly. 
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[t is conceived that the court has based its judgment, 
in deciding this case, upon precedents of unsuccessful 
attempts to extend the operation of the law of one State, 
in respect of the collection and distribution of estates of 
deceased persons, into the territorial limits of another ; 
while failing to notice and apply to the subject that pub- 
lic law, which by common consent of nations, extends 
the law of the forum domicilii as the law regulating that 
subject, over the territorial limits of all the civilized 
nations of the earth, where assets are found. 

[t is claimed that the failure of the court to notice and 
give effect to the equitable rights of the administrator of 
the forum domicilii, conferred by this law of nations, has 
led, in the case at bar, to a failure of justice, much to be 
lamented in the particular case, where the court is ad- 
vised by the pleadings and proof of a trust fund of not 
less than $150,000, withheld from the creditors of a con- 
fessedly insolvent estate: but a fortiori, as a precedent 
for the future guidance of that multitude of courts of last 


resort, which is soon to succeed this court, In respect of 


these subjects of jurisdiction. 

This public law, to which we invite attention, seems to 
supplement the inadequacy of the law of separate States 
and nations, and to effect by tacit agreement that neces- 
sary “unity” of the estates of deceased persons wherever 
situated, in a sort of “ corporate entity,” which the law of 
separate States never could accomplish, and which was 
sought in vain under State laws in the case of Stacy v. 
Thrasher, and the other cases which the court has cited 
and followed as precedents for deciding the case at bar, 
as if there were no international law on the subject. 


[. 


Conceding, if you please, that neither the laws of dif- 
ferent States nor any interstate comity under the Consti- 
tution of the Union can extend the legal rights, functions, 
or powers of any administrator appointed by one State 
into another, or give extra territorial legal effect to the 
judgment in rem of one as evidence of debt in another; 
still, those considerations seem foreign to the subject of 
the effect of the law of comity of nations, which the court 
has failed to notice, and which, by tacit agreement, adopts 
and extends tne law of the forwm domicilii over assets of 
the estates of deceased persons, of whatever situs, and 
appoints the administrator of that forum principal ad- 
ministrator of the entire estate, in respect of whom, as 
principal, all other administrators are subordinate, and 
to whom they are tributary and bound to account as 
standing in relation of agents to their principal. 

The statutes of different States recognize and adopt 
this public law, and, so far as practicable; contribute to 
the execution of it. We annex hereto a copy of the New 
York statute on this subject. 

The law of comity is thus stated by Mr. Chief Justice 
Parker in Dawes vy. Head, 3 Pick., 143: 
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“The fact appearing in the pleadings that the estate 
is insolvent, and that the administration granted here is 
not original, but ancillary, it is the duty of the adminis- 
trator here to remit all the effects which he may collect 
to his principal, unless our citizens may be creditors, and 
the fund should be retained for their use.” 

(P. 144): “ But we think in such case (7. e., of no debts 
or legacies within the jurisdiction of the forum rei sitae) it 
would be very clear that the assets collected here should 
be remitted to the foreign executor or administrator. 
For it seems to be a well settled principle that the dis- 
tribution is to be made according to the laws of the 
country where the deceased was domiciled; and if any 
part is to be retained for distribution here it will be only 
by virtue of some exception to this general rule, or be- 
cause the parties interested seek their remedy here. In 
which case it might be within the legal discretion of the 
court here to cause distribution or to remit, according to 
the circumstances and condition of the estate (citing 
authorities). * * * In relation to the effects found 
within our jurisdiction, and collected with the aid of ow 
laws, a regard to the rights and interest of our citizens 
requires that those effects should be answerable for the 
debts due them in a just proportion to the whole estate 
of the deceased and all claims upon it, wherever they 
may be.” 

(P. 146): “In regard to effects collected within our 
jurisdiction belonging to insolvent estates of a deceased 
person having his domicile abroad, * * * we can not 
think that in any civilized country advantage ought to 
be taken of the accidental circumstance of property being 
found within its territory, which may. be reduced to 
possession by the aid of its comity and laws, to sequester 
the whole for the use of its own subjects or citizens where 
it shall be known that all the estate and effects of the 
deceased are insufficient to pay his just debts. Such a 
doctrine would be derogatory to the character of any 
Government.” 


(It would seem that the courts of the forum rei sitae 
would struggle to avoid sequestration of such assets by 
leaving them by its decree in the hands of citizens there, 


whose only claim to hold them is that of wrong-doers, 

holding without claim of right other than as adminis- 
trators de son tort). 

See Harvey v. Richards, 1 Mason, 381, cited in 

brief before the court, p. 172, to the same effect. 


Speaking to the point of the sufficiency of proof of 
debts at the domicile to advise the court of the forum 
rei sitae, that assets found in the latter were needed for 
distribution to creditors in the former, the case of Dawes 
v. Head supplies a precedent, showing that the fact of 
“demands being duly registered in the forum domicilit 
against the estate,” is sufficient proof for the court of the 
forum rei sitae to act upon, Parker, Ch. J., saying, in 
respect of pleadings setting forth such registry of debts 
at the forum domicilii as evidence of such indebtedness, 
and consequent need of assets collected in the forum rei 
sitae : 

“That the testator had his domicile there at the time 
of his death, and the effects collected here are wanted 
there to enable the executors to pay the creditors of the 
deceased, his estate being in fact insolvent, the admin- 
istration here is therefore purely ancillary, and the ad- 
ministrator here is only the agent or deputy of the 
executor abroad.” 

At page 148-9 the court says: “The powers of a Court 
of Chancery are competent to embrace and settle all 
cases of that nature. * * * A bill in equity, in which 
the administrator here should be the principal respond- 
ent, would probably produce the desired result, * * * 
and all persons interested might be heard before the 
final decree. In the meantime the administrator could 
be restrained from remitting the funds until the decree 
could be passed.” 


Here the Chief Justice seemed to consider the princi- 
pal administrator of the domicil the proper party to file 
such bill, and the administrator de jure of the ancillary 
jurisdiction the proper party defendant to it. It would 
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seem—and cogent authority for it is found in our princi- 
pal brief, pp. 2,3—that administrators de son tort stand 
in the same, certainly in no better, situation to enable 
them to avoid accounting to the principal administrator 
for assets found in their hands. 

True this public law, so far as it applies to assets out- 
side the forum domicilii, is only an equity, supplementing 
the legal title of the home administrator to assets both 
legal and equitable at home, with nothing but an “ equita- 
ble title” to the legal or equitable rights of the estate of 
his intestate abroad. Yet, with this limitation, the ad- 
ministrator of the domicil is primal and original equita- 
ble owner of the estate everywhere, and, as such, entitled 
in equity to have all the assets from abroad remitted to 
him in the forum domicilii, for distribution there, accord- 
ing to the home law; or to have the same administered 
and distributed in foro rei sitae, as théy would be if re- 
mitted home. 

It will not be seriously questioned that, in either 
aspect of his right under this international law, the 
Michigan probate judgment, which is duly proved in 
evidence, discloses creditors of the plaintiff’s intestate 
who are entitled to be paid, and who, whether the assets 
shall be remitted to Michigan, or distributed in the forum 
rei sitae, as they would be if remitted, are entitled to 
share pro rata in such distribution, regardless of the in- 
capacity of Michigan law, without the aid of this interna- 
tional comity to clothe that judgment with the attributes 
of evidence of debt in the courts of a sister State; nor 
but that proof of plaintiff's appointment as Michigan 
administrator shows him the party entitled to make such 
distribution and to apply in the forum rei sitae to initiate 
administration to the end of such distribution or remis- 
sion; it being sufficient that, by this public law, that 
judgment entitles the parties named, as parties inter- 
ested, to participate in the distribution, which shall 
result from the administration thus inaugurated. 
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It is true that the Michigan probate judgment, as evi- 
dence of debt without the aid of the law of international 
comity extending its operation beyond the State lines, 1s 
no more capable of proving a debt against assets outside 
the borders of the State than was the Vermont judgment 
in Low v. Bartlett, cited by the court, where Vermont 
stood ancillary to principal administration in Massachu- 
setts, with no grounds for, or claim of, the application of 
the law of comity; and where the suit having been 
brought for the recovery of a debt in Massachusetts, the 
Vermont judgment in rem was relied upon as proof of 
debt sufficient to sustain the recovery, equally whether 
such debt was sought to be recovered in law or equity 
courts. 

So in all the cases cited by the court, as controlling 
the decision of the case at bar, judgments in rem or in per- 
sonam against administrators, in respect of the res in 
their hands, were relied upon to bind the rem in the 
hands of an administrator of another State, by force of 
the State law itself—claiming to extend its effect beyond 
the borders of the State in which the judgment was ren- 
dered, without any claim or ground for claim of aid from 
the law of comity of nations in thus extending it. 

It is only the omission of the court to notice and abide 
by the rule of comity which extends Michigan laws over 
assets in New York, and embodies the “ estate” of the 
decedent in unity wherever found—making of it sub- 
stantially one rem in respect of Michigan law by extend- 
ing Michigan law over it, precisely as if it were all 
situate in Michigan instead of being partly in New 
York—that induces us to request the court to reconsider 
its judgment based upon decisions, holding State laws 
to be inadequate to extend their own operation or confer 
rights in assets beyond their territorial limits. 

It seems a very simple proposition that the law of 
comity, which the court has failed to notice, extends the 
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“rem” which the State law proprio vigore affects, by add- 
ing assets beyond the State, and by extending the State 
law over the whole, with the same effect as if the assets 
and the defendants in possession thereof were all within 
the State. 

This, so far as rights are concerned; the remedy in 
respect of the right is another matter; but even as to the 
remedy, it is supposed, aside froin the point of protection 
of the rights of creditors in the forwm rei sitae, that an 
equitable title is sufficient to go into equity upon; and 
that it is only as to legal assets that it is indispensable to 
supplement an equitable title thereto with a legal title, 
as administrator, in order to sue upon it abroad. 

The following is a copy of New York statute referred 
to, 4th vol. Revised Statutes (Banks Lros., 7th ed.), p. 547, 
Title Foreign Wills, Ancillary Letters: 


“Sec. 2696. Upon foreign grant of administration.—U pon 
application by the party entitled, as hereinafter provided, or 
by his duly authorized attorney in fact, made as prescribed 
in this article, to a surrogate court having jurisdiction of 
the estate, and upon the presentation of letters of admin- 
istration upon the estate of a decedent who resided, at 
the time of his death, without the State but within the 
United States, granted by a competent court of the State 
or Territory where the decedent so resided; or where the 
decedent, at the time of his death, resided without the United 
States. upon the presentation to such surrogate court of satis- 
factory proof that the parties so applying, either personally or 


fore ign country, of the personal estate of such decede nt, the 
surrogate court to which the foreign letters are so pre- 
sented, or to which such proof 18 80 pre sente d, must issue an- 
cillary letters of administration In accordance with such 
application, except in the following cases: 

“1. Where ancillary letters have been previously is- 
sued, as prescribed in the last section. 

“2. Where an application for letters of administration 
upon the estate has been made by a relative of the de- 
cedent, who is legally competent to act, to a surrogate’s 
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court of the State having jurisdiction to grant the same, 
and letters have been granted accordingly, or the appli- 
cation has not been finally disposed of. (Am/’d Ch., 535, 
of 1881.) 

“Src. 2697. To whom ancillary letters granted. 

“Sec. 2698. Petition, Citation—An application for an- 
clliary letters testamentary, or ancillary letters of admin- 
istration, as prescribed in this article, must be made by 
petition. Upon the presentation thereof the surrogate 
must ascertain, to his satisfaction, whether any creditors, 
or persons claiming to be creditors of the decedent, reside 
within the State; and if so, the name and residence of 
each creditor, or person claiming to be a creditor, so far 
as the same can be ascertained. He must thereupon 
issue a citation directed to each person. whose name and 
residence has been so ascertained; and, also, directed 
generally to all creditors, or persons claiming to be cred- 
itors, of the decedent. And such person, although not 
cited by his name, may appear and contest,the applica- 
tion, and thus make himself a party to the special pro- 
ceeding. 

“Sec. 2699. Hearing, Security —Upon the return of the 
citation the surrogate must ascertain, as nearly as he can 
do so, the amount of debts due, or claimed to be due, from 
the decedent to the residents of the State. Before ancil- 
lary letters are issued, the person to whom they are 
awarded must qualify, as prescribed in article fourth of 
this title, for the qualification of an administrator upon 
the estate of an intestate; except that the penalty of the 
bond may, in the discretion of the surrogate, be in such 
a sum, not exceeding twice the amount which appears to 
be due from the decedent to residents of the State as 
will, in the surrogate’s opinion, effectually secure the 
payment of those debts; or the sums which the resident 
creditors will be entitled to receive from the persons to 
whom the letters are issued upon an accounting and 
distribution, either within the State or within the juris- 
diction where the principal letters were issued. 

“Src. 2700. Persons acting under ancillary letters must 
transmit assets—The persons to whom ancillary letters 
are issued, as prescribed in this article, must, unless 
otherwise directed in the decree awarding the letters, or 
in a decree made upon an accounting, or by an order of 
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the surrogate made during the administration of the 
estate, or by the judgment or order of a court of record 
in an action to which that person is a party, transmit 
the money and other personal property of the decedent 
received by him after the letters are issued, or then in 
his hands in another capacity, to the State, Territory, or 
country where the principal letters were granted, to be 
disposed of pursuant to the laws thereof. Money or other 
property, so transmitted by him at any time before he is 
so directed to retain it, must be allowed to him upon an 
accounting. 

“Sec. 2701. ld.— When they may be directed to pay, etc., 
without transmission.—The surrogate court, or any court 
of the State which has jurisdiction of an action to pro- 
cure an accounting, or a judgment construing the will, 
may, in a proper case, by its judgment or decree, direct 
a person to whom ancillary letters are issued, as pre- 
scribed in this article, to pay, out of the money or the 
avails of the- property received by him under the ancil- 
lary letters, and with which he is chargeable upon his 
accounting, the debts of the decedent due to creditors 
residing within the State; or, if the amount of all the 
decedent’s debts here and elsewhere exceed the amount 
of all the decedent’s personal property applicable thereto, 
to pay such a sum to each creditor residing within the 
State as equals that creditor’s share of all the distributa- 
ble assets, or to distribute the same among legatees or 
next of kin, or otherwise dispose of the same as justice 
requires.” 


I. 


As to the Remedy. 

First. The assets being a unit by force of the law of 
comity, the facts stated in the bill show the plaintiff’s 
interest in respect of them officially as home and princi- 
pal administratar, so that he is the proper and, indeed, 
the most proper party to initiate proceedings, which shall 
result in having the court get them in, and, in part, or the 
entire thereof, be remitted to him for distribution in 
Michigan. 
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He is certainly none the less personally interested be- 
cause his personal interest as Michigan creditor is de- 
pendent upon the distribution which his official character, 
stated in the bill, shows him entitled ultimately to make 
if the fund be assets, and the bill also states the facts 
showing the fund to be assets. Upon the finding of that 
fact alone depends both his official and personal interest 
in the fund. 

Upon the decision of the same question depends 
whether the defendants have any interest other than 
possession as executors de son tort. 

The fact of the fund being assets is of necessity assumed 
for the purposes of the point decided by the court that 
the plaintiff has stated no interest in the fund; and we 
pray the court to reconsider that decision in view of the 
law of comity, to which we have herein invited attention, 
which confers upon him the primal equity of distributor 
of the fund as well as the dependent personal interest of 
distributee. 

Second. As to the necessity of the plaintiff taking out 
letters of administration from the New York Surrogate’s 
Court to supplement his equitable title as Michigan ad- 
ministrator, in order to entitle him to apply to the New 
York Federal Court of Chancery to initiate the adminis- 
tration which his bill prays for. 

We invite attention to the fact, that the present bill is 
an application for administration as well as for adjudica- 
tion of the fact that the fund is assets to be administered. 

We respectfully suggest that the plenary power of the 
Court of Chancery to adjudicate the latter point in no 
wise tends to abridge its capacity or competency to dis- 
charge its duties in respect of creditors of the forum ; and 
this without calling upon the State Surrogate Court for 
help in exercising its discretion under its original plenary 
powers of administration. 


(1). It is supposed that the only necessity of taking out 
letters from the surrogate’s court in any case grows out 
of— 

First. The need of a legal title to legal assets, to clothe 
a plaintiff with “ title” to go into a court of law to collect 
them, or enforce a lien created by them in a court of 
equity. 

Second. The need which inheres in and forms a part 
of the law of comity itself, in pursuance of wliich every 
nation imposes proper conditions for the protection of the 
rights of its own citizens upon foreigners seeking the aid 
of its tribunals for recovery of assets left by deceased 
persons within its domains. 

As to the first ground of this need, it has no application 
here because there are no legal assets. The plaintiff’s 
title to the assets which he prays shall be administered 
are of purely equitable cognizance, so that his title to the 
fund sought to be administered is an equitable title to 
an equity. 

As to the second ground of this need, 7. e., the condi- 
tions which the rulesof comity impose as those upon which 
each nation will lend the aid of its courts to foreigners to 
get in and appropriate to their own use assets left by de- 
ceased persons within its borders, we invite the attention 
of the court to the fact that this suit is an application to 
the Court of Chancery, whose duty and province it is to 
lend its aid, and in doing so, to exercise judicial discre- 
tion upon the question of lending it, and in determining 
the terms and conditions upon which it shall be lent, and 
the measure of protection to New York citizens upon 
which the aid prayed for shall be granted. 

We pray the court to notice, that this is not a suit where 
a decree in favor of the plaintiff puts him in possession 
of the assets, or gives him any power over, or interest in, 
them, personally or officially, as do the decrees where 
the aid of State courts is lent to citizens of foreign States, 
in respect of which courts have held ancillary letters to 
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be requisite; but it is a decree bringing the fund into 
court in custodia legis, for the very purpose of subsequently 
determining and protecting the rights of both citizens 
and foreigners in respect of the same. 

That such decree confers no right in, or control over, 
the fund upon the plaintiff any more than it does upon 
citizens of the forum, and that neither of them can take 
any title to or interest in that fund except by subsequent 
decree or direction of the court in awarding distribution, 
after the court shall have come into possession of it. 

Thompson v. Brown, 4 John. Ch., 643. 

Hallett v. Hallett, 2 Paige, 22. 

1 Story’s Eq. Jur., sec. 549, Note 2. 

Whitaker v. Wright, 2 Hare, 310. 
And cases cited in principal brief, pp. 2, 3. 


Can it be contended that this Court of Chancery needs 
the aid of New York Surrogate Court in respect of 
proper conditions for the protection of New York citizens 
in the premises? Although it will, of course, pay due 
respect to suggestions of the New York statutes as to the 
conditions upon which any part of the fund shall be 
sent abroad. 

(2). Even if the court should hold that letters in the 
forum ought to have been procured by this administrator 
before filing this bill, it seems to be a mere matter of 
form, not indispensable to the right to file it, even if the 
assets were legal assets; but that such a defect might be 
supplied nunc pro tune before a plaintiff could be put in 
possession of avails of it; for Mr. Justice Miller, in 
Swatzel v. Arnold, 1 Woolw. C. C. Rep., 384-389, held 
the defect to be essentially technical and formal, and 
allowed it to be supplied nune pro tune after suit brought- 

Such defect, it would seem, ought @ fortiori to be reme- 
died here, to the end that the fund shall be distributed 
to the creditors entitled, rather than left in the hands of 
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the defendants, who hold it under circumstances not 
entitled to favorable consideration. 

(See per Hammond, J., Pullian v. Pullian, 10 Fed. 
Rep., 41, citing same case with others to the point of the 
title, and duty of domiciliary administrator to sue and 
get in assets from abroad). 

How much more should the court here disregard such 
formal defect, if a defect, in view of the concurrent juris- 
diction and duty of the Court of Chancery in the premi- 
ses; and grant the relief prayed in the plaintiff’s bill, 
conditioned upon the plaintiff’s taking out letters in the 
Surrogate’s Court under the New York statutes, before 
any distribution of or remission of the assets to Michi- 
gan. 

Third. As to the interest of the plaintiff in the sub- 
ject-matter being sufficient to entitle him to initiate the 
administration. 

His title, as Michigan administrator, seems sufficient 
interest to entitle him to apply to the Surrogate Court 
to initiate the administration his bill initiates here. Is 
it not sufficient interest to initiate it in this court of con- 
current jurisdiction ? 

It is said by Story, J., cited principal brief, p. 173, sub- 
stantially, that the court is authorized, and it 1s its duty, 
to proceed upon the application of any party showing 
title to, 7. e., an interest in the fund. 

The cases cited, pp. 2, 3, before referred to, principal 
brief, show this suit isan application for administration, 
and that granting the decree prayed involves, so far as 
such decree affects anything in respect of plaintiff's in- 
terest in the fund sued for, nothing more than would an 
application by affidavit of a creditor for letters of admin- 
istration in the State probate courts; it being necessary 
to show only sufficient prima facie interest in the appli- 
cant to call for letters, which contemplate proof of spe- 
cific interest and allowance of specific claims de novo 
in subsequent proceedings. 
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As to the necessity of letters from the State courts, 
this is a State court as well asa Federal court; and it 
is new doctrine, that there is any duty resting upon citi- 
zens of another State to apply to supplement the jurisdic- 
tion of the Federal courts in matters of concurrent juris- 
dition, or to notice the State courts at all, any more 
than if there were none, unless they have obtained prior- 
ity of jurisdiction over the same subject by commence- 
ment of proceedings. 

Payne v. Hook, 7 Wall., 425. 
‘ 
There is no other Federal court than this Court of 


Chancery which has jurisdiction over this subject of ad- 
ministration, or power to grant administration or to dis- 
tribute. And it seems no valid objection to the exercise 
of that power that with it is combined the power which 
is not vested in the Surrogate Court, of determining the 
fact of the existence of assets, and of getting them in for 
distribution. 

We commend to the consideration of the court the 
clear and cogent dissenting opinion of Mr. Justice Brown 
in this case. 

We respectfully submit that a rehearing should be 
allowed. 

A. H. GARLAND, 
H. J. May, 
kor Appellant. 
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NIEL W. POWERS AND OSCAR RAIG.. EX- 
TORS OF IOHN CRAIG. DEC] sk: DAN. 
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Supreme Court 


OF THE UNITED STATES. 


No. 147. 
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DANIEL W. POWERS AND OSCAR CRAIG, Ex- 
ECUTORS OF JOIN CRAIG, DECEASED, DANIEL 
W. POWERS, INDIVIDUALLY, AND HELEN MARIA 
POWERS, SOLE HEIRESS AND DEVISEE UNDER 
THE LAST WILL AND TESTAMENT OF JOHN 


CRAIG, DECEASED, 
‘ lppelle. Ss. 


Brief for the Appellees. 


The attacks upon the title of Mr. Craig, now repre- 
sented by his daughter Mrs. Powers, in various forms, 
various courts and with various nominal plaintiffs but 
conducted by one person, al ways a party in interest if not 
the party in interest, have been longcontinued. I hope 
to be able to show that this, the latest, is without merit. 
The first was an action brought by Ten Eyck against Mr. 
Craig in his life-time, in July, 1867, tried July 14, 1871 
(page 69), decided by the Trial Court in 1873 (pages 
164, 165). The Trial Court decided in favor of the 
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plaintiff, but that decision was reversed by the Gen. 


eral Term of the Supreme Court which last decision 
was affirmed by the Court of Appeals. The case in 
the Supreme Court is reported in 2nd Hun, 452, and in 
the Court of Appeals, 62nd New York, at page 406. 
The opinions in the case in both Courts for the con. 
venience of the Court, I print and submit herewith. 

After that case was disposed of, Mr. Whittemore, 
apparently not pleased with the courts of the State of 
New York, commenced actions against the tenants of 
Mr. Craig, Scrantom and Terry, which actions were 
tried in June, 1880 (page 166), the result of which 
appears only inferentially from the fact of the com- 
mencement of this action to reach the same property. 

While that action was pending, Mr. Whittemore in 
connection with one Walker, commenced an action in 
the U. S. Circuit Court on the equity side of the 
court, which was dismissed upon demurrer to the bill 
and the decree was affirmed in this court at the October 
Term, 1881, as appears by the report of the case in 104 
United States Reports, page 245. Thereupon this 
action was commenced in February, 1882, and after 
hearing, upon pleadings and proofs, the bill was dis- 
missed upon the merits, upon the ground that “ ¢here 
was no competent or satisfactory evidence of fraud or 
colluston between Mr. Craig and any one,” with the 
significant allusion at the close of the opinion as to 
difficult questions of a more technical character, 
which questions will be briefly presented in this brief 
(see Opinion of Mr. Justice Blatchford, pages 343, 349. 
inclusive). 


THE PLEADINGS—THE BILL. 


The bill proper extends from page 2 to page 27, 


both inclusive, and attached to it are schedules extend- 
ing from page 28 to page g3 inclusive. 


— toe 


The bill states that the plaintiff is a creditor of the 
estate of Nelson P. Stewart who died May 11, 1863, 
that upon plaintiff's petition, on the 2oth of April, 
1874, letters of administration upon the estate of 
Stewart were issued to him by the Probate Court of 
the County of Wayne, Michigan; that afterward 
and during the year 1874, his claim as creditor was pre- 
sented to Commissioners appointed by the said Probate 
Court and allowed by such Commissioners at the 
sum of $84,954.04 and that other claims against 
such estate were also allowed. That Stewart 
left no property real or personal in the State of 
Michigan, and that the estate of Stewart is insolvent; 
that plaintiff commenced proceedings in Michigan to 
collect his debt and has succeeded in recov ring about 
seven per cent. of the indebtedness proved against the 
estate of Stewart. That no administration has 
been applied for in the State of New York. That 
Stewart in his lifetime was a speculator, and among 
his purchases of real estate in the State of New 
York, was property in the City of Rochester, known as 
“the Congress Hall property.” “Congress Hall barn 
property, a farm of one hundred and twenty-two 
acres in Irondequoit, known as the “Farley Farm,” the 
title of which was in his wife, and seventy-seven acres 
of adjoining land which is known as the “ lrondequoit 
property. 

On page 5 there is an averment that in 1859, Stew- 
art formed the design of hindering, delaying and de- 
frauding his creditors and secreting and saving his 
property to himself with the advice and assistance of 
Mr. Benedict, deceased, his attorney. Mr. John Craig, 
now deceased, and Mr. Powers, and that he executed 
that design as to the property thereinafter specified, 
through a joint conspiracy to secrete in the hands of 
said Benedict, Craig and Powers, his interest in the 
property in Rochester and Irondequoit aforesaid, 


under the following circumstances. The bill then 


] . ] ] ] + |,  # . 
States that [Theodore Dehon. in ne vear 1659, recov- 


ered a judgment against Stewart tor $10,000 and up 


wards. That Stewart was indebted to Mr. Craig 
in something over $3,000, secured by a mortgage on 
lands other than those before mentioned. That he 


was indebted to Mr. Powers upon a promissory note 
of $1,300 and upwards and upon a bond secured by a 
»on Congress Hall barn property of about 


mortgage 
$1,500, being a second mortgage and subject toa 
prior one to the Rochester Savings Bank. That at 


this time Stewart was much embarrassed in Michigan 
and owed the Michigan Insurance Company, of which 
Sanger was cashier, and Owen was president, $25.- 
000, secured by endorsers and collaterals. That 
he made arrangements to have the Dehon judgment 
appealed ; that in January, 1860, Powers commenced 
suit by attachment, upon his promissory note against 
Stewart, and filed a notice of “s-pendens, and early in 


January, 1860, entered up judgment on said promis- 


Soryv note : that he also commenced a toreclosure of 


his mortgage on the Congress Hall barn prope rty ana 
took a decree ot foreclosure on the 2d of March,1860,and 
that Mr. Craig commenced a foreclosure on his mort. 
gage against Stewart; that about April Ist, 1860, it was 
arranged between Benedict and Powers, that the judg. 
ment which Powers had recovered in January pre- 
viously, should be paid to Powers, and Powers decree 
of foreclosure might rest so long as the interest was 
kept up on that decree, and the prior mortgage to the 
Savings Bank; that Stewart furnished the money to 
Benedict to pay the Powers judgment, and that Bene- 
dict paid it accordingly, but instead of cancelling it, 
at the request of Stewart, took an assignment thereof, 
and that it thus continued as an apparent lien upon 
his property in Monroe County. That all this was 
well known to Powers and Craig. That Mr. Craig 
became surety on an appeal from the Dehon judgment, 


upon condition that he should be secured against 


ee 
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liability, and that he was so secured by a mortgage 
on Congress Hall propeity by an assignment of the 
lease of that property and of a chattel mortgage on the 


c” 


Congress Hall furniture ar mortgage on the Iron- 


dequoit property; that after Craig had become surety 


| 
on the bail bond, he ascertained the existence of judg- 
‘ 5 


mentin favor of the Madison Countv Bank recovered on 
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to 101In With himina bond Ol! 1 ty against the 

en of th \ladison ( OUNnLS Bank nent L here 

ire set ftorth certain transactions t Stewart with 
reference to the Coneress Ha propertv with Mr. 

Sanger. which have no relation to any question in 

: tnis case so tar as I ca ~ l} m is true as to 
the allegation of a chattel mortgage to John Owen and 

f the transaction in reference to tl Cornwall farm 

and certain transactions between Stewart, Benedict and 
Martindale. The bill then alleges that Benedict, in 

pursuance of the fraudulent J Stewart, pro 

cured Powers to advertise Congress Hall property for 

sale on his foreclosure decree, and that on the 12th of 
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at the sum of $70, who took a judgment for the de. 
ficiency on such foreclosure sale of $1,438.25, which 
jud: ment was docketed ai becam . tien on Stew- 
art's real estate. That on the 18th October, 1860, 
Stewart conveved the Washin ton street property to 
Ber edict, although such CONVeVaNnCe Was not recorded, 
but that the deed was held by Benedict until the title 
hereto was perfected in his own and Mr. Craig's 

name. as thereinafter stated. lransactions between 

Mr. Benedict. Stewart and Martindale are then set 
| forth. with which the defendants have. as | conceive, 

no concern. The bill then alleges that Benedict pro- 
cured Craig to advance from monevs collected by 


him from the rents of Congress Hall. sufficient to 
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pay the amount of Mr. Powers foreclosure decre 
and the prior mortgage of the Savings Bank, and to 
take a deed from Powers of the Congress Hall barn 
property, to be held by him as Powers was holding 
for Benedict ; that Pewers consented to the arrange- 
ment and the same was effected by the payment of 
the money, and a deed from Powers to Craig, dated 
November 15th, 1861, and that Mr. Craig held this 
property at the time of his death and devised it by his 
will to his danghter, the defendant, Mrs. Pow- 
ers. The bill then states that on the 17th De- 
cember, 1860, the sheriff duly advertised the dif- 
ferent parcels of property ol Stewart in the bill men- 
tioned, for sale, upon execution issued on the Madison 
County Bank judgment, and sold as follows: * The 
Washington street property to Wendell for $1,700; 
the [rondequoit 77 acres to Wendell for $1,615; the 
Congress Hall property to Mr. Craig for $5, and the 
Congress Hall barn property to Mr. Benedict for $5" 
and issued and delivered the usual certificates of sale, 
all of which is alleged to have been at the suggestion 
of Benedict and in pursuance of the fraudulent pur- 
pose between him and Stewart to defraud creditors of 
Mr. Stewart, and of which there is not a word of proof, 
as there is not of any o/ the allegations of fraud so 
freely strewed through this bill. That Benedict in 
collusion with Craig permitted the time to pass for 
Stewart and those claiming under him to redeem, 
without making redemption from such sale, although 
as the bill avers they were both in funds and both 
under the duty of redeeming the property. Then 
follow some averments of transactions between 
Benedict and Mrs. Stewart, with which the de- 
fendants have no concern. It is then averred 
that in pnrsuance of the fraudulent design be- 
fore mentioned, it was arranged that Benedict 
should re-assign to Powers the judgment against 
Stewart, which had already been paid with Stewart's 
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bill then al- 
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n acres’ lronde- 
bona 
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did not record 


rty until February 


goth, 1867. The bill then states the commencement of 


the suit of Henry Ten Evck against Mr. Craig, the 
pleadings of which are attached as exhibits; that 1 
was brought to trial July, 1871; that Craig, Powers 
and Benedict were sworn as witnesses, and that their 
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testimony was as stated in a schedule attached to the 
bill, and that the pleadings in the Litchheld suit were 
also produced in evidence on that trial; that the 
same was submitted for decision, subsequently decided 
by the trial judge in favor of the plaintiff, was reversed 
by the General Term, which reversal was affirmed and 
judgment absolute ordered against the plaintiff in the 
Court of Appeals; that Mr. Craig died in 1872 leaving 
his last will and testament, by which he devised all 
his estate to Mrs. Powers, and appointed defendants, 
Oscar Craig and Mr. Powers his executors. That the 
defendants claim that Mr. Craig, by virtue of the Sher- 
iff's certificate of sale, obtained a title tothe Congress 
Hall property good as against the claim of the plain- 
tiff, and which the plaintiff insists is not good by 
reason of the frauds and collusions set forth in the bill. 
The bill sets up the Michigan Statute of Limitations, 
seeks to excuse the delay of bringing this action, and 
winds up with the prayer that the title of the property 
in the State of New York, which has come co the 
hands of the defendants, be adjudged to have been 
obtained in fraud of the creditors of Stewart; that a 
receiver be appointed, and defendants be decreed to 
execute a conveyance of the Congress Hall property 
and Congress Hall barn property; to account for the 
rents and property which came to the hands of Mr. 
Craig in his lifetime, and to their hands since his 
death: that Mr. Powers be decreed to account for the 
avails of the Irondequoit property, and that the re- 
ceiver be directed substantially to administer the 
estate of Mr. Stewart. 


ie 


lhe answers of the several defendants admit that 
Stewart purchased the Congress Hall property, the 
Congress Hall barn property and the seventy-seven 
77) acres of land known as the irondequoit property, 
and that Mrs. Stewart was the owner of the Farley 
Farm, so called, the recovery of the Dehon judgment, 
the indebtedness to Mr. Craig and Mr. Powers, the 
commencement of the suit by Mr. Powers upon his 
promissory note ana the recovery Of} judgment there- 
on; the commencement of foreclosure by him of his 


mortgage upon the Congress Hall barn property, that 
Mr. Craig became surety on the appeal from the 
Dehon judgment; his security by mortgage upon the 
Congress Hall property and the Irondequoit prop- 
erty, and the assignment of the lease of the Congress 
Hall property and chattel mortgage; that Craig, after 
ascertaining the lien of the Madison County Bank 
udgoment, refused t justify uniess further indemni- 
fied: that Litchheld and plaintiff gave a bond of in- 
demnityv; that Powers sold the Congress Hall barn 
property upon his mortgage foreclosure and took 
yucement ror deficiency, which was docketed and be- 
came a lien on Stewarts real estate; that Powers con- 
veyed the Congress Hall barn property to Mr. Craig, 
who devised it D\ his wil to his daughter, Mrs. 
Powers; that the Sheriff duly idvertised the several 
parcels of real estate of Stewart upon the Madison 
County Bank judgment and that they were sold, as 
follows: the Washington street property, to one 
Wendell for (S1,7' 0) seventeen hundred dollars; the 
Irondequoit seventy-seven (77) acres to Wendell for 
($1,615) sixteen hundred fifteen dollars; the Congress 
Hall property to Craig for ($5.00) five dollars, and the 
Co.gress Hall barn property to Benedict for ($5.00) 
five dollars; that Powers assigned the judgment in 
his attachment suit to Benedict, April toth, 1860, 


which Benedict re-assigned to Powers, March 17th, 


1862, and that he thereupon redeemed the prope rt\ sold 


to Wendell and Craig under the statute. (There was 
no redemption of the Congress Hall barn property, 
all right of Stewart having been cut off by the fore. 
closure of Mr. Powers’ mortgage, and Mr. Benedict 
took nothing by his purchase.) That Powers conveyed 
the Washington street property to Craig and Benedict ; 
that Craig commenced an action upon the above 
mentioned bond against Litchfield, which was brought 
to trial before Judge Gardiner and resulted in a judg- 
ment in favorof Mr. Craig forthe penalty of the bond; 
that in May, 1864. Powers conveved to Mr. Craig the 
Congress Hall property, and that the same passed by 
his will to Mrs. Powers; that the Washington street 
property and the Irondequoit seventy-seven (77) acres 
had been conveyed to Eaton and Marsh and Mr. Rey- 
nolds, respectively; the commencement of the suit 
of Ten Eyck against Craig ; that the same was decided 
by the Trial Judge in favor of the plaintiff, which de- 
cision was reversed by the General Term, and which 
reversal was affirmed in the Court of Appeals and 
judgment absolute ordered against the plaintiff; that 
Mr. Craig died in 1872, and by will devised his real 
estate to Mrs. Powers, and appointed the other de- 
fendants his executors; and that the defendants claim 
that Mr. Craig has obtained a good title to the prop- 
erty in question. 

The answers put in issue all the other averments of 
the bill, and set up in various forms the Statute of 
Limitations. There were supplemental answers put in 
subsequently in reference to certain specific questions 
which were not deemed by the plaintiff sufficiently 
answered, which it does not seem necessary to partic- 
ularize, as they are very short, and can be referred to. 
(They will be found at pages 135-140.) : 


STATEMENT OF FACTS. 


The record, which conforms to the testimony, as 
introduced by the plaintiff, is neither logically nor 
chronologically made up: and into it there has been 
brought a vast mass of matter, which I can hardly 
suppose counsel deemed competent, consisting of dec- 
larations, transactions and correspondence between 
parties in no wise related to parties in this action, and 
a large portion of which has been stricken out by the 
Court that heard the case, as incompetent and imma- 
terial. As the petition of appeal is from that part of 
the decree as well as from that part dismissing the 
plaintiff's bill, the whole has been returned by the 
Clerk to this Court. I will endeavor to give a history 
of the matter chronologically arranged. 

Nelson P. Stewart was at one time the owner of the 
various pieces of property hereinafter referred to, 
heavily encumbered by mortgage. On the 26th day 
of October, 1859, the Madison County Bank, or its 
trustees, recovered a judgment against Stewart for 
two thousand six hundred seventy-five dollars and 


eiohty-four cents ($2,075.54), which was docketed in 


/ ~- 


County of Monroe, of the State of New York, where 


all his real estate was situated, and which thereby be- 
came a lien upon such real state (see Abstract of 
t | 1 ‘ry? nace 2 Fs 
its Judgme nt, page <1/7). 


On the 22d of November. 18s0. Theodore Dehon 


recovered a judgment against Stewart for ten thou- 


sand one hut dred Clo nty rour dollars ; nd eig] 


ity-three 
cents ($10,184.83). which also became a lien on the 
same property (page 40). 

Stewart appealed from that judgment to the Gen- 


eral lerm of the Supre me ( ourt of the State ot New 


York, and procured Mr. Craig and one Joseph Farley 
to execute an undertaking to stay proceedings pend- 


ing the appeal. The judgment was affirmed on the 


21st of November, 18601, and jud ment of affirmance 


cy 
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entered in the name of Maria L. Dehon, executrix of 


Theodore Dehon. he having in the meantime died 
On the 23d of April, 1860, Stewart and wife executed 
to Mr. Craig a mortgage upon certain real estat to 
secure him against loss or damage by reason of sign 
ing the undertaking on the appeal to the General 
Term (pages 18g to 191). 

At the time when Mr. Craig took this mortgage h 


was informed thi property was free olf encumbrances, 


s 


except certain specihned mortgages, and on learning of 


the lien of the Madison County judgement he required 


| 


before justifying 


(which was necessary to render his 
undertaking a stay) further securitv from Stewart. 
which was given in a bond executed by the present 
plaintiff and one Litchfield, and dated Jui e Ist, 1S00 
and conditioned to relieve the mortgaged premises 
from the lien of that judgment (pages 27 and 249). 
The appeal to the Court of Appeals from the judg- 
ment was abandoned. Mr. Craig was sued upon his 
undertaking, and in August. 1863, a judgment was re- 
covered against him thereon for twelve thousand three 


hundred one dollars and twenty-four cents ($12, j01.24 


which he subsequently paid (pages 42 and 229). 

Execution upon the Madison County Bank judg- 
ment was issued to the Sheriff of the County of Mon- 
roe, who on the | 7th of Dec m be r, 18600. sold the Var»ri- 
ous parcels of property mentioned in his certificate to 
Benjamin R. Wendell and to Mr. Craig (page 218), and 
assigned to him the lease of the hotel known as Con- 
cress Hall, anthorizing him to receive the rents for his 
protection. 

On the 26th of January, 1860, Mr. D. W. Powers 
recovered a judgment against Stewart for fourteen 
hundred eighty-one dollars and seventy-eight cents 
($1,481.78). That judgment was assigned by him to 
Oliver M. Benedict on the 10th day of April, 1860, and 
re-assigned to Mr. Powers by Mr. Benedict on the 17th 
day of March, 1862. Under this judgment Mr. Pow- 


ers filed with the Sheriff the necessary redemption 


papers, by which he becai ntitled to a deed of the 
premises sold, and on the 21st day of March, 1862, by 
two separate de ds, tl obhern conveved the premises 
so cold to Mr. Powers (pa 218). The property in 
question in this suit was subsequently, and as ts here- 
after more particul, rly stated conveyed by Mr. Pow- 
ers to Mr. Craig 

[he more particular history of the respective pieces 


of property involved in this litigation is as follows: 


arst—Congress Hal. property: This was purchased 


bv Stewart :.when., ts t Stal ()n the 27th May. 


isoo. Stewart and ii Vile nveved the same to 


- 


Henry K. Sanger. Sang died in 1864, leaving by 


is last will and testament all his property to his 


~- 


widow. It is alleged in the bill that Mrs. Sanger con- 
veyed the same property to Henry Ten Eyck. The 
property Was, | as times hereafter mentioned, 
incumbered by mortga th amount of! S 18,000, 
which were held by Mr. C1 lg. On the 25th October, 
1859, the Madison County Bank recovered a judgment 
against Stewart for $2.675.84, which was docketed 
in Monroe County on that day, and became a 
lien on. this property I tne 25th November, 
i859. one Dehon recovered judgment against 
Stewart bOI B1O.154.6 3, icn was docketed in 
Monroe County, ind also became a lien on this Drop- 
erty. This judgment was appealed bv Stewart, and 
Mr. Craig, at Stewarts request, became security on 
the dppe i lo secu him such, Stewart executed 
a mortgage to Craig, dated 23d April, 1860, upon the 
Congress Hall property (pa 18g, of the record), and 
assigned the lease of the +s Hall property. On 
the i7th December, 1860, th Sheriff of Monroe 
County, upon an execution issued on the Madison 
County Bank judgment, sold the Congress Hall prop.- 
ertv, and other property of Stewarts, and Congress 


1] } ss } la — 
Hall was bid off by Mr. Craig, and the usual certificate 
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was issued to him. In January, 1860, Mr. Powers ob- 
tained a judgment against Stewart on a promissory 
note for some $1,500, and as judgment creditor by 
virtue of such judgment, on the 21st day of March, 
1862, redeemed Congress Hall trom Mr. Craig and re- 
ceived the Sheriff's deed therefor (see Exhibits 20, 
37, 38, page 218: A and B, page 219). On the 
goth May, 1864, Mr. Powers conveyed this preperty to 
Mr. Craig (Exhibit 48, page 226), and it passed bv his 
will to the defendant, Mrs. Powers. 


Second—Congress Hall Barn: This was purchased 
by Mr. Stewart, time not given. It was subject to 
two mortgages, one to the Rochester Savings Bank, 
and the other to Mr. Powers, assignee of Walbridge. 
Mr. Powers foreclosed his mortgage and took the usual 


decree, on March 2d, 1860 (Exhibit 29. page 216). 


In September, 1860, Stewart conveyed this property 


to Mr. Benedict (Exhibit 28, page 216). January 
12th, 1861, the same was sold on Mr. Powers’ foreclos- 
ure decree, and he became the purchaser thereof, leav- 
ing a deficiency on the sale of $1,438.25 (Exhibit 30). 
And in November, 1861, he conveyed same to Mr. 


Craig. 


Third—The Irondequoit property, so-called, of 
seventy-seven acres, was sold upon the Madison 
County Bank judgment, in several parcels, to Benja- 
min R. Wendell, on the 17th December, 1860 (Ex- 
hibit 35). On the 21st March, 1862, it was redeemed 
by Mr. Powers, conveyed to him by the Sheriff, and 
in April, 1863, the same was conveyed by Mr. Powers 
to Mr. Mortimer F, Reynolds, who ts conceded to have 
been a dona fide purchaser. 


Fourth—The Washington street property: This 
was purchased by Mr. Stewart, October 25th, 1856: 
was deeded by him to Mr. Benedict, October 18th. 
1860 (Exhibit 33, page 217); was sold upon the Madi- 
son County Bank judgment to Mr. Wendell for $1,700: 


redeemed by Mr. Powers, March 2Ist, 1862, and con. 
veyed by him to Mr. Benedict and Mr. Craig on the 
24th March, 1862, and conveyed by them to Eaton 
and Marsh, March roth, 1864, who were also admitted 


to be dona fide purchasers. 


fifth—TVhe Cornwall Farm: There is another piece 
of property mentioned tn the bili. known as the Corn- 
wall Farm. This propertv never was Stewart’s, but 
belonged to Mrs. Stewart. There was a mortgage 
upon it which was foreclosed and the property sold to : 
Messrs. Benedict and Martindale, who conveved the 
same to Mason Cole. I mention this property that it 
may not be confounded with the part of the Ironde- 
quoit property which was sold on the Madison County 


Bank judgment and redeemed by Mr. Powers. 


There are various other pieces of property referred 
to in the bill of complaint, with which it is not alleged 
the defendants, or either of them, or Mr. Craig, have 
ever had anything to do. 

If 1 understand the theory of the plaintiff's com- 
plaint in this case, it is, that Mr. Craig or Mr. Powers, 
or both of them, became Vested with the title of this 
property by collusion and fraud wth Mr. Stewart, or 
that Mr. Craig was so related to Mr. Stewart or his 
property that becoming purchaser of the Congress 


Hall property was a fraud upon Mr. Stewart. 


THE MOTION TO SUPPRESS TESTIMONY. 


In Greenleaf on Evidence, Section 111, the rule is laid 
down that acts and declarations made and done dur- 
ing the pendency of the criminal or fraudulent enter- 
prise, are received as part oi the res gestae only, that 
the conspiracy or confederation must be first estab- 
lished independent of the declarations offered, but 


that even where such a confederacy is established the 


ll a 


declarations not part of the res gestae, but merely a 
narrative of past occurrences, are to be re jected 
It is only when a conspiracy has been proved that 
the declarations of one of the conspirators in aid of 
the common purpose af competent evidence against 
the other parties thereto 
Cuyler vs. McCartney, 40 N. ¥., 221. 
Dewev vs Mo or. 72 BN. 2. PO 
Declarations even of an accomplice, t past trans- 
action not a part of the res gestae, are not admissible. 
The New York Guaranty and Indemnity Co. vs 
Gleason, 78 N. Y., 503 
All the testimony is taken subject to any objection 
as to its competency and materiality (see page 169, as 
to Mr. Whittemore’s evidence, and stipulation, page 
SY): 
It is also to be borne in mind that it is the titl 
Mr. Craig alone that 1s in question 1n this case 


The motion was 


First. To strike out the probate proceedings from 


| 


page 170 to 1682, except the petition tor the ietters ol! 
administration and the lettegs. This part of the mo- 
tion was denied: aiso to strike Out certain paragrapns 
+ Q hic 

eposition on page 146, WhHnICN Was 


‘ 


? 


Second. The conversation between the witness and 
Mr. Stewart, commencing on page 149, Just above 
folio 242, to the words “handwriting, on page 151, 
about half-way through folio 244, was stricken out, ex- 
cept Exhibit 3, on page 183, being an affidavit of Mrs. 
Powers that in 1867 the property involved in the case 
of Ten Eyck vs. Cratg was worth $50,000. 


Third. From ‘I now introduce,’ on page 153, about 
the middle of tolio 248, to the words ‘** Mr. Benedict's 
handwriting,” on page 157, about the middle of folio 


255, was stricken out, except the answer in the Ten 


19 
Eyck case, the will of Sanger and the declaration of 
Mrs. Sanger, introduced on page 154, folio 250, which 
carried with it all the Exhibits from and including 
Exhibit 4, page 183, to and including Exhibit 28, on 
page 216, except Exhibits 5, 6, 7, 8.9 and 10, on pages 


188 to Igt, inclusive. 


Fourth. The statement of Exhibit 33 of a deed 
from Stewart and wife to Benedict, dated October, 
1860, on page 158, and an abstract of that exhibit on 
page 217. were stricken out: also the statement of a 


] 
i 


deed from Stewart to Powers never delivered. on page 


159, was stricken out, together with all that was said 
by the witness on that subject, down to the word “ ac- 
cordingly,” in folio 259, same page ; also the statement 
of the witness, on page 160. in reference to Exhibits 
46 and 47, together with those exhibits on pages 225 
and 226, was stricken out; from Exhibits 49, 5o and 
51, which are the minutes of the trial of Craztg vs. 
Litchfield and others, found on pages 226-247. kept by 
three different persons, namely, Judge Gardiner, Mr. 
Oscar Craig and Mr. Truesdale, all was stricken out, 
except the testimony of Mr. Craig f 

claiming under him, and of Mr. Powers, as affecting 
himself only (see page 145, paragraph 13). The testi- 


mony of Mrs. Stewart, page 262, from the words “do 


. > 


you know, on page 203, beginning at | 110 443, to the 


page 272, the whole of the testimony of Toms, 
ponnell, Sanger, Frederick Stewart, Romeyn and 
‘tindale, extending from page 272 to 302, inclusive, 
tricken Out, together with the exhibits therein 
referred to. These depositions were all t. in an 
action to which neither this intiff nor any of 
hese defendants was a party t will also be found 
yon an examination of the depositions that none of 
m contains any testimony material to this case or 
missible therein. 
Kifth. here was also stricken out of Mr. Whitte- 


ore's deposition, on page 320, from the words “I in- 


troduce as an exhibit,’ about the middle of folio 545 
to the end, and the exhibits thereto attached, on page 
322, just before folio 545. 


The inadmissibilitv of this evidence its so obvious as 


to require no discussion It is of conversations, cor- 


7 


respondence and transactions between parties in no 
wise related to this action, and having no reference to 
any matter involved in this action. It would be en- 
tircly inadmissible, even though a confederacy had 
been established, as alleged, between Craig, Benedict 
and Stewart, because not relevant to any transactions 
involved in this litigation, but as will hereafter be 
shown, and was decided by the Court below, there was 
no evidence of fraud or collusion on the part of Mr. 
Craig with any one, nor is there any evidence of fraud 
or collusion on the part of anybody. The objections 
were duly taken, as appears at the foot of page 169 and 
at the top of page 321, and by the stipulation on page 
339. As to the deposition of General Martindale, 
which was offered as the testimony of a deceased wit- 
ness, and which is found at page 299, it will be noticed 
that that was taken in the action of Whittemore vs. 
Scrantom, the stipulation under which it was received 
admitting simply that it is a correct copy of his depo- 
sition, and that he was dead at the time it was offered. 
If authority that the testimony of a deceased witness 
in an action between other parties than those to the 
record in which it is offered is inadmissible is needed. 
it will be found in Greenleaf on Evidence, sections 
163-164. 


IO 
First. 


There is no evidence of any fraud or collusion 
between Craig and Stewart in reference to the 
property of the latter. There is not in the rec- 
ord, whether sought in the admissible or inad- 


5 


missible evidence, the slightest suggestion of sus- 


g 
picion that Mr. Craig had any intercourse with 
Mr. Stewart, directly OF indirectly, personally Or 
by correspondence, himself or through any other 
person, with reference to the disposition of Stew- 
art's property, except the taking ef the securities 
before stated, and the becoming of Stewart’s 
surety on his appeal from the Dehon judgment. 


[ must content myself until the plaintiff's counsel 


points out some evidence upon which he relies 


to establish fraud or collusion between Craig and 


Stewart, with a simple negation. 


| Although not called upon by a proper presenta- 
tion of this case to defend Mr. Benedict, I may be 
allowed to print in this brief, in vindication of the 
reputation of an honorabi centleman, now de- 
ceased, that there is not the slightest imputation 
upon Mr. Benedict's character in the evidence, ad- 
missible or inadmissible. He is shown by all the 
testimony, and particularly by his correspondence 
with Mr. Stewart and Mrs. Stewart, to have been 
not only a faithful counsel, but a devoted friend 
of both, burdening himself with obligations by en- 
dorsement and advancing of money, for which 


and for the professional services of himself and 


> 


his partner, he was willing to receive payment at 
the convenience of Stewart, and to take security 
of any kind which Stewart could furnish, and in 
the correspondence there is not the slightest sug- 


| 
‘ 


gestion that any property of any kind was to be 
secreted from any creditor of Stewart. 

There is a statement in the bill of Benedict and 
Martindale’s account for legal services up to the 
3d of November, 1860, of nineteen hundred eleven 
dollars and fiftv cents ($1011.50) was settled by 
three promissory notes; but it is not stated in the 
bill as it is in the evidence that those notes were 
never paid (pages 88 and SQ), and that in addition 
thereto there were other services rendered of the 
value of at least three thousand dollars ($3,000) 
(page 8y). On the trial of the case of Craig vs. 
Litchfield, in November, 1863, Mr. Benedict was 


, 


examined as a witness, and stated that he had 
been reimbursed for all, or nearly all, the money 
he had advanced (page 231). He received some 
sinall amount of personal property, some Iowa 
lands, indirectly from Mr. Stewart through Mr. 
Farley, which he still held, and upon which he was 
obliged to pay a considerable amount of taxes, a 
deed of Washington Street property and ot Con. 
cress Hall barn, his title to both of which was cut 
off by prior incumbrances, and this, with the ex- 
ception, as is alleged or some bonds of the Port 
Huron and Milwaukee Kailway Company, upon 
which he and his partner subsequently brought 
suit and obtained judgment, which was unsatis- 
fed, was'all that he ever received (page 262), 
These pieces of property were turned out to him 
by Mr. Stewart, with the hope rather than the ex- 
pectation that something might be obtained from 
them by Messrs. Benedict and Martindale in pay- 
ment of what was due to them from Mr. Stewart. 
It appears in a deposition of Generai Martindale, 


2 | 


taken nearly twenty years afterwards (page 299), 
that something was realized upon the Iowa lands 


. 


> 


long subsequently, but nothing adequate to the 
payment of the indebtedness to him and his firm. 
[It is also stated in the record that a mortgage 
upon the Cornwall Farm, so-called, was foreclosed 
and bid off by Benedict and Martindale for some 
four thousand and odd dollars, and subsequently 
sold to one Cole for eight thousand dollars, as to 
which there are several things to say: First, this 
farm did not belong to Stewart, but to Mrs. Stew- 
art; second, it is conceded by the bill that the sale 
and reimbursement of Benedict and Martindale. 
the surplus, some two or three thousand dollars, 
was paid over to Stewart, or held for his benefit ; 
third, that sale was a vear before the settlement 
of accounts between Stewart and Benedict and 


Martindale and the giving of the unpaid notes for 


giving 
the balance by Stewart, ilready referred to: 
fourth, the farm was incumbered for all that it was 
sold for; it was sold for $8,120 (page 152), and it 
was incumbered for $8,000 (page 288); this, with 
the costs of foreclosure, would exhaust the amount 
received. 

It is alleged in the bill that Benedict procured 
the sale upon the judgments in favor of the Madi- 
son County Bank, the mortgage foreclosures and 
the Powers judgment, as a part of the scheme of 
defrauding either Stewart or Stewart's creditors. 
There isn't a word of evidence in the case to sus- 
tain such an allegation, but, on the contrary, the 
evidence is conclusive that Mr. Benedict was con- 
stantly doing all that he could to prevent Mr. 
Stewart's property being sold upon the various 
liens by which it was incumbered. This appears 
by the letters passing between the parties and by 
the testimony of Mr. Benedict in 1863 (page 243), 
of Mr. Powers, same time (page 244), and of Mr. 


eae 


Warner, the attorney for the plaintiff in the Madi- 
son County Bank judgment (page 245). 

The case is equally barren of any evidence war- 
ranting the assault by Mr. Whittemore upon his 
former client, Mr. Stewart. As Mr. Stewart died 
in May, 1863, before any of these actions were 
brought on for trial, he has had no opportunity to 
repel this assault; but it appears by the letters 
which have been put in evidence, and the various 
transactions, that he was struggling with his finan- 


cial adversity, and hoping against hope to pay his 
debts, but there is not a suggestion anywhere of a 
disposition to cover up or secrete his property 


from his creditors. | 


Second. 


The plaintiff has no standing in Court upon 


which he can maintain this bill. 


If he seeks to maintain it as administrator the 
answer is, that he cannot maintain the same in 
the State of New York by virtue of his appoint- 
ment as such in the State of Michigan. : 

Noonen vs. Bradley, 9 Wallace, 394. 


Caldwell vs. Harding, 5 Blatchford, 501. 


If he seeks to maintain it as a creditor-at-lar: 


ce, 
there is no evidence that he ts such creditor. 

It is clear that there is no common law evidence 
of that character. It is confidently submitted that 
the proceedings before Commissioners, found in the 
record from page 170 to 181, inclusive, are no evi- 
dence of indebtedness against the parties in this 
action. lhose proceedings are based upon pro- 
visions of the Genera] Statutes of Michigan, found 
in Howell's Compilation, Vol. II, page 1538, secs. 


~~” 


—_— — 


TO t_i_— — <_< 
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5888-5906, inclusive. Without stating them in 
detail, they may be correctly summarized as _ pro- 
ceedings to ascertain the debts of deceased per- 
sons for the guidance and protection of the ad- 
ministrators or executors of their estates. They 
provide for the appointment of Commissioners, to 
whom claims against the estate are to be presented 
within time to be fixed by the Probate Judge, and 
contemplate a litigation of those claims between 
the claimant creditor on the one side and the ad- 
ministrator or executor on the other. To hold 
that the report of such commissioners on a pro- 
ceeding to which the administrator or executor 
was the party on both sides establishes a debt 
against the estate where the question arises be- 
tween the administrator and third persons, seems 
contrary to all right notions of the effect of legal 
proceedings. 

But if it is any evidence, it must be because the 
result of the proceeding was in the nature of a 
judgment or decree. That a judgment or decree 
is no evidence as against others than parties 
thereto and their privies of anything except the 
judgment itself, is elementary law. 

Greenleaf on Evidence, $$ 538-539. 

Cowen and Hill's Notes to Phillips on Evidence, 
Vol. 2, page 49, note 273, Edward's Ed. 

Starkie on Evidence, Vol. |, page 215 (marginal 
paging). 

What Mr. Starkie says upon the subject is suff- 
ciently reproduced in the note of Messrs. Cowen 
and Hill, referred to. If, therefore, it can be con- 
sidered as any evidence, it is no evidence of 
indebtedness earlier than June, 1874. 


The 


Creditor, Decaus at nas not exhausted Nis iegai 


remedy. If the anomalous proceeding in the Pro- 


} : i : | ’ , , a ' +4 ’ a ] 50% 
pate ( ourt Ol Michigan LJt i ‘ FATUCC As T ¢ suiting 
in a judgement, tnen cCieariv he cannot, Decause it 
: i] + » 4+ . ‘ 
is well settled hat a judeomen creditor cannot 
hle a bill to reach roperty 1c] D\ i hird party 
upon a secret trust fo! tiie agageptol vitnout the 
issuing ana return of an execution. 

This nas peen repe itedlv neia in thre state of 


New York, where it has also been held that th 
allegation that the debtor is insolvent, or even that 
he had died insolvent, makes no difference. 

Ocean Nat. Bank vs. Olcott, 46 N. Y., 12 

Alyan vs. Thurston, 53 N. Y., 622 

Estes vs. Wilcox 07 N. ee 204. 

Adee vs. Bigler, 81 N. Y., 349. 


The same doctrine has also been held in this 
Court ( /ones vs. Green et al., 1 Wallace, 330, and 
cases cited). In that case a bill was filed to reach 
the property of the judgment debtor, Brown, 
fraudulently transterred to the defendant Green, 
who was alleged to have been insolvent. The 
plaintiff had a decree below, which was reversed 
in this Court on the sole ground that there was no 
evidence that an execution upon the plaintiff's 
judgment had been issued and returned unsatis- 
fied, the head note of which case is as follows: 
“A bill in equity will not lie on behalf of judg- 
ment creditors to subj« ct real property of their 
debtor, held by a third party upon a secret trust 


for him, to the satisfaction of their judgment, until 


a fruitless attempt has been made for its collec- 
tion by execution at law. - 

[ submit that a creditor-at-large stands in no bet- 
ter position, at least, than a creditor with a judg- 
ment. A creditor with a judgment is none the less 
a creditor, and if a creditor with a judgment cannot 
file a bill to reach the property of his debtor alleged 
to have been fraudulently transferred, it is respect- 
fully submitted that a creditor-at-large is doubly 
disabled, having neither judgment nor execution. 

In what way, then,is the case of /ones vs. Green 
and the other cases holding the same thing recon- 
cilable with the cases of Aennedy vs. Cresswell, 101 
U. S.,. 641, and Case ws. Beaureguard, \d., 688? 
lhe first of the above-mentioned cases was sus. 
tained as a bill for a discovery upon the familiar 
cround, as stated by Mr. Justice Bradley, that the 
Court being in rightful possession of a cause fora 
discovery and account, will proceed to a final de- 
cree upon the merits. In the case at bar it will 
be noticed that the bill is not filed fora discovery, 
but, on the contrary, a discovery ts expressly 
waived. The bill is nothing more norless than 
an ordinary creditors bill minus the allegation 
of a judgment and execution returned. In the 
latter case it was held that “whenever a cred- 
itor has atrust in his favor, or a lien upon prop- 
erty for a debt due him, he may go into equity 
without exhausting his remedy at law.” It is 
therefore respectfully submitted that a creditor-at- 
large can only fle a bill to reach the assets of a 
debtor where he comes into Court for a discovery, 
or has some lien upon the property sought to be 
reached, or there is some trust in his tavor which 
he can lay hold of. 

See, also, upon this subject Case vs. Beauregard. 99 

UJ. See 29G 
Walser vs. Selegman, 13 Fed. Rep., 415. 
Rutten vs. Union Pac. R’y Co., 17 Fed. Rep’, 480. 


Fourth. 


lease, and was directed and requi 
same to pay the interest upon the 1 
on said premises, |! 
(afterwards purchased by himself), 
on the property and the balance of 
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to be held by said Craig to meet an: 
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his said. undertaking upon the appeal aforesaid, 


and upon which balances he was to allow interest 


‘ 


a 


(See record, page 37). He had no right to use a 


dollar ofthe rents foranv other purpose, and to that 


purpose they were by hina applied. He was, there- 
ore, neither actually nor constructively in posses- 
sion, and if he held any relation of trust with ref- 
erence to these rents, it was a trust specifically 
marked out by the instrument creating it, and 


which has been faithfully observ: d. 


THE REDEMPTION BY MR. POWERS. 


It was assumed in /en Eyck vs. Craig and, indeed, 


found as fact by the trial court, that the judg- 
ment upon which Mr. Powers redeemed had been 
paid, and so his redemption was ineffectual. The 
correctness of this finding was questioned in the 
Supreme Court as not warranted bv the evidence, 
but as the Court disposed of the case upon the 
other questions, 1t did not formally reverse that 
finding, as it might aS again t the weight of evi- 
dence. In the Court of Appeals the question of 
the correctness of the finding was not open for re- 


view if there was any evidence to sustain it. This 


finding is shown 1n this case to be contrary to the 
fact. and of course this assumption falls with it. ‘I 


shall show further on, that even if the fact be as 
found, and the assumption be correct, that it 
makes no difference with the result of the case, 
but I now propose to show that the assumption 1s 
unfounded. 

Mr. Powers’ testimony (page 308) shows the his- 
torv of that transaction to be simplv this. The 
consideration of the assignment by him to Mr. 


Benedict of the judgment was a draft drawn by 
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\. I think I did. 

QO. From whom did you get it? 

A. I assigned the judgment to Mr. Benedict. 
©. From whom did you get the money to 
pay it? 

A. From Mr. Benedict, I think. I would not 


’ 


be positive of that. I assigned the judgment to 
©. Was Mr. Stewart present when it was done ? 


©. Do you remember about what time the as- 
signment was made to Benedict ’ 
A. April roth, 1860, 
©. How much did Benedict pay you for the 
judgment ? 
A. I could not say. 
©. Have you the assignment there ? 
A. Yes, sir. 
©. What does that specify as the consideration ? 


A. There is no consideration put in. but it savs 


©. Do you remember putting in an answer in 
A. | dont remember about it. whether I was 


(). Did vou ever hear anv co! rsation between 
fenecdict nd Ste’ a. Ome ¢ te thic 1 ; . P 
Benedict and Stewart 1 var this judgment: 

A. I dont recollect that I did in regard to this 
— e _ lees —_ AA an woemaal . ] 1 
judgment. CNeAaIC! ind WVlartindaie were held 
on tne papel 

©. What consideration did vou pav him, Bene- 
dict, tor re-assigning it? 
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upon which the judgment was recovered ? 


take this up which I still retat 
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manv notes tnat vou adiscounted tor Mr Stewart 
A. No. sir. no-T That | know of, except the r¢ 
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has given upon the hearing in this cas I he 
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transaction very obviously was this Benedi 
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paid tor the assignme! i the judgment to him 
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the assignment when it was made; in another and 
substantia! sense he paid nothing tor it. In one 


sense it is true that Powers paid nothing to Ben 


dict for the assignment, and in another sense he 
did. It is curious to see how nearly the explana- 
tion came to be made at that tim: ; though ques. 
tions did not call it out. For instance. Mr. Pow- 
ers says, “ Benedict was not endorser upon the 


paper upon which the judgment was recovered, 


spent aes 


Ae. 


PM 


demption could be had by virtue thereof. Who 


ike this up, which I still 


retal (page 74) \gal i\ ‘* Benedict was 
not the endorser of notes discounted for Stewart. 
except renewals of this one: that he does not 
know how many times it was renewed ” (page 74, 
folio 108) [here are manv items of evidence 
which show quite conclusively that this was so. 


Mr. Powers was a banker, and had an individual 


iccount with his bank. in which all moneys paid 


o him individually appeared (page 318, folio 542). 
| put in evidence by 
how no entry of any such 


to pay for this judgment 


(page 3:7). If the diarv of Mr. Benedict is re- 
carded aS COU] tent, 1218 cogent ‘vidence to SUS- 


tain Mr. Powers’ version of t] 


le transaction, since 
there is not the slightest allusion to it in his diary 
see extracts from the diary put in evidenoe by 
| ;, covering the period 


ctober 21st. 1861). 


lf any.importance is attached to the entry upon 
1e dary March 7th, 1860, page 320, it is obvious 
hat the moneys there mentioned could have no 
nection with the transaction of April 10, 1860, 
cause those moneys were | n out upon two 
cks drawn by Mr. Benedi the same day 
vas deposited (see pages 3 ind 312) 


Fifth. 


| assume now. fo! the moment, that the 


nt had been paid in tact. and 
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no  fre- 


question that ? No one b lohn Craig or 


his grantees to redaeen xpiread more (nat 
>> 


three montns ‘ey Tt Phe it’s Of} im) \ tne! 


' ;, ~ . ! ~ } ‘\YV 

utes, page 370, margin, S$ 45 and 40) Within 
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one vear trom th tim vn Suc Sal Snali nNa\ 
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may be made 
“1. By the person against whom the execution 


nf 
ht and title were sold in 


| was issued, and whose ri: 
pursuance thereof; o 

‘2. If such person be dead, by his devisee of the 

premises sold, if the same shall have been devised 


and if the same sha!! not have heen devised. by 


the heirs of such person; or, 


eg ete: 
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IdSo2 (page I). Lhe tran 


uieged Cause Of action arost 


17th of March, 1862, at wh 


in favor of Powers against 
to Mr. Powers by Mr. Bene 


'* 
Ll 
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person who shall 
UCcece. sale unde r 

rr by any other 

or to any lot, tract, 


na been separately 


17 and 48, which 
sections 49 and 
payment being 
to redeem any 


pT Wises so Tre 


ich Saie, SNail be 


is hereinbefore 
premises so 
the vear above 


ted in the pur- 


icquired within three 


ich year, by the 


after prescribed.” 


$s action by rea 
upon Iwo 
irr by the Stat- 


D\ reason Of! his 


25th day of Kebruary, 


n out of which the 

ompleted on the 
time the judgment 
wart Was re-assigned 


t (page 219). 
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If the cause of actior Ss predicates upon the 
17 ] . } ‘ . . : ) } ? 
alleged fraud of Stewart, Craig and Powers, the 


it is barred bv the filth subdivision of section 282 


of the Code of Civil procedure, which went into 


effect on the Ist day of September, 1577, an 


which enumerates among the actions that 


‘ are to 
be brought within six years ‘‘an action to procure 


a judgment other than for 


L SUTT) 


a 
—_ 
— 
— 
~~ 
a 
+ 
a 
ow 
~ 


cround of fraud in a case which, on the 31st day 
Oo] Decembe - 1540 was cogonizabie DV the Court 
of Chancerv: the cause of action in such case is not 


qeemeda to have accrued until the 


‘ ‘ ’ 
sougnt to be maintained on the ground of a trust 


ties are charged, then it comes within section 388 
of the Code of Civil Procedure. which limits th 
time for the commencement of all actions. the 
limitation of which is not sp 

ten years from the time the cause of 
crued. These provisions are in 
tical with the sixth subdivision of section 
tion 97 of the Code of Procedurt ,& hic h Wi 
up to the Ist day of Septemb 


ions are merely a re-enactment of the sixth subdivis- 


ion of section gI and the g7th section of the Statut 
of Limitations contained 11 the Revised Statutes 
of the State of New York (2d Revised Statutes 
marginal paging, 295 The last clause of th 
fifth subdivision of section 382, which is found in 
all the preceding Statutes, and in the Statutes of 
many other States, has always peel held to re- 
, . — % . ; ; , 
quire of the plaintifi the exercise oO proper dlil- 
gence to discover the alleged fraud in order to 


avail himself of it. Lhe historv of the provision 
and its effect was discussed in the case of Wood 
vs. Carpenter, 101 U.5S,, 135, in the opinion of 


f Court, delivered by Mr. Justice Swavne, If the 
mtained on the ground 
of trust. then it 1s barred bv th 


ten-year Statute, 
which contains no such provision as the fifth sub- 


, 
£ 


division of section 382. This was held in the case 
of Hubbell vs. Sibley, 50 N. Y., page 468, and also 

~— in the case of Lroderick's will, 21 Wallace, page 
503 (see opinion of this Court 


delivered by 
Mr. Justice Bradley, commencing on this subject 
particularly at the { 


Burke ws. Smith. 16 Wall 


51, — > also. 
gO, especially at 
page 401 | 


Lhe decree dismissing the bill should be affirmed 

. - . ‘ hy — s = . + * .. 7, +f , : . 4 > 
OV reason orTthe tacnes of ¢ Diaintifi, irrespective 
of anv Statute of Limitatio1 


Bergen vs. Bennett, 1 Caines’ Cases in Errors. 


3 especially at pag 


ja Demarest vs. Wynkoop, 3 Johns. Chancery Rep., 
129. 
. Nowhere has this doctrine been more vigorously 
enforced than in this Court. Wagner vs. Batrd, 7 
How. U.S. Rep., 234: Gedden vs. Kimmell, 99 VU. 
S., 201; badger vs. Badger, 2 Wallace, 87, mav be 
taken as ulustrations. This is a case peculiarly 
é calling for an application of the rule. Twenty 


years lacking a few davs had elapsed between the 
time the transactions now proposed to be over- 
hauled had become consummated and the filing of 
this bill. Stewart, Craig and Benedict were dead, 

nd it is easy to conceive that other material tes- 
timony has been lost. 

Che plaintiff's attempt to avoid the effect of the 
Statute of Limitations and of his own laches is 
ineffectual—I might almost say, ludicrous. The 
averments in the bill upon that subject will be 


found on page 24. He there states his employ- 


, 
ment as a surgeon in ti irmv trom the summe! 
yy a ’ . ‘ ‘ 
of 1861 till the ose ot the Rebellion. and durine 
+ a ’ } " " ‘ : 
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tried lil luly, rey | aA ici this : : ALION ] its Va}§rl- 
ous forms has been under the direction of Mr. 
Whittemore. Wilo |] AaAVDCdalrs iS the WaAINtiNlT s 
counsel. [he pretence that ‘he did not k w is 
UNQUeStLION ADI tals i) |e nowey | thal lay i. 
> ] . ° 1 | > 
it iS TOO clear To! iscussion that fhe IO 1) lida V¢ 
. , , 5 
- . | > ; | . " ~ ® 
known if he nad taken any pains to inquire. A 
} “ ' ’ ° we ’ 
person who seeks to shield himself from the effect o 
the Statute of Limit; tions or laches bv the want of 


Knowle rana 
re than aver i 
‘ , 
s 7 > 3 
edge at anothe1 
was 1o7norant. Dut 
% 1 ~4. ich 4 
ise of due diligt 


Ouiday v 


nora? 
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~ ‘ | ' 


cCecrece 


| d fraud, must do something 
ince at one time and knowl.- 

I] _ ‘ . " ‘ cam ee 
nust s v not only that he 
that he ¢ uid nof, bv the eCXe,;r- 
a. H i\ cis / ained t| om facts. 
m th pinions of this Court 
a very strong tight. In Me- 


Ware, 20 Wallace, i4. W here there had 


more than eleven vears. Mr. 


page 19, says: ‘Why this de- 


complainant savs he was in ignorance 


. a i 
. ; 
CT} i a: 
' ’ 
lis 1o* 1) 


, ’ ; 
snouliad 


WILL 
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ts Such a general allegation 


DrovVvoke L] mterposition of a 


It will nov to remain wilfully 
TCcdt ily ascer;rt iinable. In the 


mwrpenler. | [ a 125. where 


in the filine of the bill for twelve 


Swayne, delivering the opinion 


the transactions reterred to ex.- 


iff ever mad r caused to be 


4 , 
Inquiry in relation to them 


| re must be reasonable dili- 


ans of knowledge are the same 


know] O rise if he Circulmn- 


verv must be tullv stated and 


lav which has occurred must be 


| ' c ‘ | nN 7 
pe affirmed, with Costs. 


IAM F. COGSWELL, 
Of Counsel for Appellees. 
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THOMAS 8S. KING VS. JOHN W. DOANE. 1 


a UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the judges of 
a circuit court of the United States for the district of Minne- 
sol , Greeting: 


eit in the record and pore as also in the rendi- 
tion of the judgment-of a plea which is in the said circuit court, 
before you or some of you, between John W. Doane, as plaintiff, and 
Thomas 8S. King, as defendant, a manifest error hath happened, 
to the great damage of the said defendant, Thomas 8S. King, as 
is said, we, being willing that such error, if any hath been, should 
be duly correc ted and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if jt udgi ut be therein given, 
that then, under your seal, distine tly and openly, you send the record 
and proceedings afgresaid, with all things concerning the same, 
to the justices of the Supreme Court of the United States, at the 
Capitol, in the city of Washington, together with this writ, so that 
you have thesame at the said vats before the justices aforesaid, on 
the Sse cond Mond: ay ol f detobe r he . thi: At, the re cord and proceedings 
aforesaid being inspected, the said justices O} the Supreme Court 
may cause further to be done therein to correct that error what of 
right and according to the law and custom of the United States 
ought to be done. 
Witness the Honorable Morrison R. 
U.S. Circuit CourtSeal, Waite, Chief Justice of the Supreme Court 
Dist. of Minnesota. of the United States, this Sth day of 
April, in the year of our Lord one thou- 
sand eight hundred and elghty-seven, and of the [ndependence of 
the United States the 111th year. 
OSCAR B. HILLIS, 
( ‘lerk t of the ( »rcuil Court of the United States of America 
for the District of Minnesota. 


h LINITED STATES OF AMERICA, | 
District of Minnesota, j 


8s. 


The answer of the judges of the circuit court of the United States 
for the district of Minnesota, in the eighth circuit, in within writ 
mentioned. 


The record and proceedings whereof mention is within made, with 
all things concerning the same, are hereby re spect tfully certified to 
the justice sof the Supreme Court of the United States of America 
within mentioned ina certain schedule to this writ annexed, as 
within it is commanded. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 

Court of the United States of America, at 
U.S. Cireuvit Court Seal, Saint Paul, in the district of Minnesota, 

Dist. of Minnesota. this 15th day of April, in the year of our 

Lord one thousand eight hundred and 
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2 THOMAS 8S. KING VS. JOHN W. DOANE. 


eighty-seven, and of the Independence of the United States the one 
hundred and 11th year. 
OSCAR B. HILLIS, 
Clerk U. S. Circuit Court, Dist. of Minnesota. 


| Endorsed :] Ent. 265 D. Law. 


c [In the Supreme Court of the United States. 


THomas S. Kuna, Plaintiff in Error. ) 
US. > Assignment of Errors. 
JOHN W. Doane. Defendant in Error. 


The plaintiff in error in the above-entitled action makes the fol- 
lowing assignment of errors : 
Ist. The court erred in directing the jury to return a verdict for 
the plaintiff for the amount of the note sued on with interest. 
And by the reason of the error aforesaid plaintiff now prays for a 
reversal of the judgment rendered therein. 
HART & BREWER, 
Alt'ys for Plaintiff in Error. 
r. B& BAR, 
Att'y for PUf in Error in the Supreme Court. 


] SCHEDULE. 


In the Cireuit Court for the United States of America forthe District 
of Minnesota. 


JOHN W. Doane, Plaintiff, 
DS, 
THomaS 8S. Kina, Defendant. { 


Now comes John W. Doane, the plaintiff in the above-entitled 
action, who is a citizen of the State of Illinois, and sues Thomas S. 
King, who is a citizen of the State of Minnesota, for that on the 10th 
day of November, A. D. 1884, said defendant, Thomas 8. King, made, 
executed, and delivered to this plaintiff his, said King’s, promissory 
note, and then and thereby and for a valuable cousideration prom- 
ised to pay to said plaintiff or order, one year after date, the sum of 
seven thousand one hundred eighteen and fifty one-100 dollars, 
$7,118.50, with interest thereon at the rate of seven per cent. per 
annum from date until paid. 

That no part of said note, either of principal or interest, has ever 
been paid. 

Wherefore plaintiff demands judgment against said defendant for 
the sum of $7,118.50, together with interest thereon, at the rate of 

seven per cent. per annum, from said 10th day of November, 
2 A. D. 1884, up to the time of the entry of judgement herein, 
besides the costs and disbursements of this action. 


Oe 


: THOMAS S. KING VS. JOHN W. DOANE. 3 


‘Dated December 2nd, 1885. 
W. E. HALE, 
Plaintiff's Attorney, Minneapolis, Minnesota. 
: Filed December 9th), 1885. ; 
ri OSCAR B. HILLIS, Clerk. 
STATE OF MINNESOTA, Pa 
County of He nnepin, j si 


W. kk. Hale came before me personally, and, being duly sworn, 


=~ doth say that he is the plaintiff's attorney in the above-entitled ac- 
tion: that the foregoing pleading is true to the best of his knowl- 
4 edge, information, and belief, and that the reason why this affidavit 


of verification is not made by said plaintiff is that said plaintiff is 
absent from the State of Minnesota, wherein resides affiant, said 
plaintiff’s attorney ; and further saith not. 


W. E. HALE. 


Subscribed and sworn to before me on this 4th day of December, 
A. D. 1885. 
CHARLES B. PECK, 
| SEAL. ] Notary Public, County of Hennepin, 
State of Minnesota. 
i UnITeD STATES OF AMERICA, | 
District of Minnesota, } 


In the Cireuit Court of the United States for the District of Minne- 


sota 


J. W. DOANE 
against >» Summons. 
THomas S. KIna 


The President of the United States of Aimerica to the defendant 
above named, Greeting: 

You are hereby summoned and required to answer the complaint 
in this action, which has been filed in the ofhece of the clerk of this 
court, in Saint Paul, county ol humsey and State of Minnesota, 
and file your answer in said clerk’s office within twenty days after 
the service hereof, excluding the d Ly of such service, and if you 
fail to answer the complaint as aforesaid the plaintiff will take judg- 
at > - ment against you for the sum of seven thousand one hundred 

eighteen and ,% dollars ($7,118.50), with interest thereon, at the 
rate of seven per cent. per anbnuim, trom the 10th day of November, 
A. D. 1884, besides the costs and disbursements of this action. 
For the marshal of the district of Minnesota to execute. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States of America, 
Seal U.S.C.C. the 9th day of Dec., 1885. Issued at my office, 
; in the city of St. Paul, under the seal of said 
circuit court, the day and year last aforesaid. 
OSCAR B. HILLIS, Clerk. 
W. E. HALE, 
Plaintiff's Attorney, Minneapolis, Minn. 
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| Endorsed :] United States circuit court, district of Minnesota. 
No. —. John W. Doane, plaintiff, vs. Thomas 8. King, defendant. 
Summons. Returned into clerk’s office and filed Dee. 11th, 1885. 
Oscar B. Hillis, clerk, by ——,deputy. W.E. Hale, plaintiff's 
attorney. 


5 Unitep States oF AMERICA, | 
° ° . . ao 
District of Minnesota, j 


I hereby certify that I served the annexed summons on the 
herein-named defendant, Thomas 8. King, personally by hand- 
ing to and leaving with him a true copy thereof, at Minneapolis, in 
said district, on the 9th day of December, 1885. 

H. R. DENNY, 
U. S. Marshal. 
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6 In the Cireuit Court of the United States in and for the Dis- 


trict of Minnesota. 
JoHN W. Doane, Plaintiff, 
vs. Answer. 
Tuomas 8. Kina, Defendant. ( 


Comes now the defendant, Thomas 8. King, and, answering the 
plaintiff’s complaint in the above-entitled action, says: 


I. 


He admits the citizenship of the parties, plaintiff and defendant, 
as alleged in said complaint, and admits that at or about the date 
alleged in said complaint this defendant executed and delivered to 
the plaintiff his promissory note for the sum alleged in the com- 
plaint, and by its terms drawing interest and payable as therein 
alleged, and admits that no part of said note, either principal or in- 
terest, has ever been paid. Defendant. also admits that said note 
contains a recital of a valuable consideration, but defendant denies 
that any valuable consideration was ever, in fact, given by the 
plaintiff or received by this defendant for or on account of said 
note. 

IT. 


7 Further answering, this defendant says thatthe promissory 

note which is the subject of this action was executed in re- 
newal of and by way of extension of time of payment on a certain 
other promissory note which was actually executed and delivered 
by this defendant on or about the 24th day of February, 1884, but 
which bore date January the 5th, 1884, whereby this defendant 


or 
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promised to pay to the order of the Pullman Iron & Steel Company 
on the first day of October, 1884, the sum of sixty-six hundred and 
sixty-six & ;°,°; dollars, with- interest at the rate of eight per cent. 
per annum, of which note the plaintiff falsely represented himself 
to be the owner and indorsee for value at the date of the execution 
and delivery of the note sued on in this case, as hereinafter more 
fully stated and alleged. Defendant says that the only semblance 
of consideration for the making of the note sued on In this action 
was the surrender and cancellation by plaintiff of said note dated 
January Oth, 1884, and that the facts concerning the execution of 
suld original note and its consideration and the right and title of the 
plaintiff thereto and concerning the execution and delivery of the 
note now sued on are as follows and not otherwise, to wit: On or about 
the 15th day of October, 18835, the plaintiffin this suit, together 
S with Frank B. Felt, James P. Perkins, and George M. Pullman, 
completed the organization of a corporation under the gen- 
eral laws of the State of Illinois, the name of said corporation as 
fixed by its articles of incorporation being the Pullman Iron & Steel 
Company and its principal office and place of business being located 
at the town of Pullman, in Cook county, State of Illinois; and de- 
fendant alleges that in said month of October, 1883, and imme- 
diately upon the organization of said company, said Frank B. Felt 
was duly elected and ever since has been the acting secretary and 
treasurer of said Incorporate d company, and at the same time said 
Felt and the plaintiff in this action were each elected and ever since 
have been duly elected and acting mem bers of the board of directors 
of said corporation. ‘The business of said corporation as set forth 
in the articles of incorporation was to be, “ A,” the manufacture of 
iron and ste]: “ B.” the manufacture of iron, steel, and other ma- 
terial into any merchantable fori ; “ C,” the fitting together of iron, 
steel, and other material into any structural form; “ D,” doing all 
such other things as are incidental of or conducive to the attain- 
ment of the above objects,’ and by its articles of incorpora- 
od tion the capital stock of said incorporated company was fixed 
at five hundred thousand dollars, divided into five thousand 
shares of one hundred dollars each. Defendant now alleges that 
from a time long prior to the organization of said company this de- 
fendant was and ever since continuously has been and still is a res- 
ident and citizen of the city of Minneapolis and State of Minnesota, 
and in the transaction of the purchase of stock In said incorporated 
company, hereinafter set forth, this defendant acted entirely upon 
representations and statements of fact made to him by the said 
Frank B. Felt as secretary and treasurer of said company and without 
any personal knowledge whatever concerning the organization, busi- 
hess, stock subscription, orany othe r mater pertaining to said incor- 
porated company, and without any information whatever concerning 
any of the subjects aforesaid save and except the information de- 
rived from and communicated by said Felt, secretary and treasurer 
as aforesaid, as hereinafter more fully set forth. 
Defendant also alleges that for several months prior to the actual 
execution of said original note dated January 5th, 1884, this de- 
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fendant had been in frequent communication and corre- 
10 spondence with said Felt as secretary and treasurer as afore- 

said concerning a proposed subscription to capital stock of 
said company, but up to the date of the actual execution of said 
original note no actual subscription to said capital stock had been 
made by this defendant and no valid or binding contract had been 
entered into for such subscription; but this defendant alleges that 
said original note dated January Sth, 1884, was executed and de- 
livered by this defendant to the “ Pullman Iron & Steel Company ” 


as a final acceptance by this defendant of a long-standing proposi- . 


tion by said incorporated company, acting through its secretary and 
treasurer as aforesaid, to issue to this defendant one hundred shares 
of its said capital stock of the par value of ten thousand dollars, 
which issue of stock said company, by its secretary and treasurer 
as aforesaid, proposed and agreed to make to this defendant in con- 
sideration of the execution and delivery of said note, and the propo- 
sition and agreement of said company so to issue its stock to this 
defendant was the sole and only consideration for the execution and 
delivery of said note. 
This defendant now alleges that at various times between 
11 the date of the organization of said company and the actual 
execution of said original and during the pendency of said 
proposition by said company to issue stock to this defendant as afore- 
said the said Felt, secretary and treasurer as aforesaid, falsely and 
fraudulently represented to this defendant the following facts, viz: 
That the stock of said company was worth par or its full face 
value; that said company had engaged very extensively in the 
manufacture of a certain patent spike, called the bayonet spike, de- 
signed for use in the construction of railroads for the purpose of 
fastening the ratls to the ties; that said spike had been adopted for 
general use by many of the leading railroads of the country, and 
that orders for the purchase of said spikes were coming in faster 
than the company could supply them, and so fast that the company 
dared not take further orders lest they should be unable to fill all 


their contracts; that some of said orders were taken at a profit of 


$1.50 per keg, and that all were taken at full prices and ata large 
profit; that the capital stock of said company had all been taken 
and paid for except the one hundred shares which was reserved for 

this defendant; that he, the said Felt, had invested a very 
12 -large amount of money in the stock of said company; that 

the said Pullman and Doane hereinbefore referred to (the latter 
being this plaintiff) had together taken and paid for one hundred 
and seventy-five thousand dollars of the stock of said colbpany 


(being 1,750); that they had paid for the same in cash and taken 
ana paid for one hundred thousand dollars of said stock in cash at 
its par value, and that said company had an actual paid-up cash 
and invested capital nearly approximating to the amount of its au- 
thorized stock. 

This defendant says that in executing said original note for the 
purchase of said stock he implicitly relied upon such representa- 
tions, each and all of them, and believed them to be true; that he 
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had no knowledge, information, or reasonably convenient and ac- 
cessible means of knowledge to the contrary as to each or any of 
the particulars above enumerated ; that he was induced by said rep- 
resentations, each and all of them, to execute said note for the pur- 
chase of said stock, and that he would not have executed said note 
had not such representations been believed by this defendant to be 
true. 

Defendant now alleges that said representations and each of them 
were false, and were so known to be by said Felt when they were 

made, and they were made for the purpose of inducing this 
13 defendant to take stock 1n said company. Defendant alleges 
that in truth and fact said stock was not at that time worth 
par, and that it had not even a nominal value; that said company 
had not engaged extensively in the manufacture of said patent 
spike; that the same had not been adopted by many or any of the 
leading railroads of this country; that orders were not being re- 
ecived to any great extent forthe purchase of said spikes, and that 
orders were not coming in faster than the company could supply 
them, and that no orders were taken at a profit of $1.50 per keg or 
atany considerable profit; but, on the contrary, defendant alleges 
that the manufacture of said spike was a pure experiment; that it 
had not and never has been introduced into common use by any of 
the leading or other railroads of the country, bui then was and ever 
since has been acomplete failure for the purpose for which it was 
designed ; that no extensive or other than experimental orders were 
then or afterwards recived for the supplying of said spikes by said 
company, and that no orders were taken by said company for sup- 
plying said spikes at a profit of $1.50 per keg or at any considerable 
proht. 
14 Defendant also alleges that it was not true that all the cap- 
ital stock of said company had been taken and paid for, ex- 
cept the one hundred shares reserved for this defendant; that it was 
not true that the said Felt had invested a large amount or any 
amount in the capital stock of said company; that it was not true 
that the said Pullman and Doane had together taken and paid for 
one hundred and seventy-five thousand dollars of the stock of said 
company; that it was not true that they had paid for the same in 
cash, and was not true that they had taken and paid for one hun- 
dred thousand dollars of said stock, in cash, at its par value, and 
that it was not true that said company had any actual paid up or 
invested cash capital nearly or remotely approximating to the 
amount of its authorized capital, but, on the contrary, the facts con- 
cerning said matters were as follows, to wit: 

At the date of the original organization of said company all the 
capital stock of said company was subscribed for by the said 
Felt, Perkins, Doane, and Pullman (the subscriptions of said Pull- 
man being made by and in the name of one James H. Smith, who 
acted as a secret agent and trustee for said Pullman and who was 
his private secretary at the time), each of said persons agreeing to 

take and pay for twelve hundred and fifty shares of said 
lo stock of the par value of one hundred and twenty-five thou- 
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sand dollars, it being stipulated in the contract of subscrip- 
tion, however, that said subscriptions in their entirety each and all 


of them should be fully paid up and satished by the assignment to 

the company of a certain patent issued by the United States Patent 

Othce LO sald Jame S ‘¢ Pe rkins, the same by Ing the patent for the 

bayonet spike hereinbefore referred to; and defendant alleges that 
] 


by resolution of the board of directors of said company passed on 
the 3rd day of December, 1883, said Doane, Felt, and Perkins at the 
time being members and constituting a majority of said board, the 
assignment of said patent was accepted as a full payment and satis- 
faction for all of said stock subscriptions, and = stock certifi- 


cates were directed to b issued fterwards were issued 
to said several subscribers for th iil amount subseribed by 
each and in the agereente for tl entire amount of stock 
authorized by the artic of incorporation of said company, and 
by said resolution it w urther declared that all of said stock 


, ’ ’ ‘ 77 

vs . , wat. ~\* +4 ‘ ; ’ bea , ‘ ’ 7 ‘ 
Was thereb\ bulii Pil ‘ ii ‘ i i i at there iO! i] full-paid 
. . 
‘ » i ) t 
SLUT IK h/t 1) biitit ' P il iC] Li Live date Ul 

5 
' ‘ : ’ 4 
16 Li} issiv Cl) / ‘ ‘ : ‘ ; ; af ri a aiiy 
> | ' , 

, ; ; ’ 

otherda ‘ . 38 ! "44 1s i} rity i ‘ hb C] { i ( ] CeSLAD- 


time purely Conyectural and speculative, and Lobat Lobe Samne Has SINCe 
. ° } + ] ' ’ ‘ | . - _- ‘ " ] . " ; . t 
proved tO pe oF no nracttle yVaiue ol] Ui itv, ANG 18 1Nn act. OL NO 
rs | ; ‘ na ] | | i my ’ +} ' ; Be act ' ‘) i \ id 
Vaiue, atid Gelehnaalt SAVS Lida | ‘ . i 2, : Mma SLUJUCR LS aiVvi Csait 
, . “Ns ; , . ’ ; ss 
wus a mere shain and fraudulent device resorted to by the said Felt, 
> | ~ : , ’ | . ‘ . v 
Perkins Doan clLildt | i l} i ; i ‘ i oh is rT} Fi thi iw. (je- 
, + , ; , ? ¢ 1] . 1] ] 
Sigied DY nem a i each Oo Lt Liner to hold o1 sell the 
’ : ? 
Sloe m Lt! Ls I=S At i j it} ~ ene | i / : i SLO rm aeene LL) obtain ra 
} } ' 
fraudulel U1 ~ iftidgid Tiiega ad I cri over ovner persons who 
. | .e ; r _ } P 1? 
might pe 1nauced to purchase portions Of Salad SLOCK and actually 
. . . : , 7 ? 7 
<¥ . : +> + . n " ‘ ’ ’ : ' , ‘ ‘aan t*. ‘ 
pay the relo) i}} pty tiv y ' I baat ii ¥ ~ ’ rai OWS ) i naailt alicyves Lnat 


’ } . . : | 
: : ‘ ry ’ a y ) ? " t ,¥ : " ’ ? 
up to th gaat Ol] =i mMSss]TOT I tL Wd Mach ik'a patent to said Company Lue 
, } r Dar , + | tertnial , 
same was owned by said James | rerkKkins, i@ original patentee, 


ana that ~asa matter OF act, none OF sald suovscrivers paid a nvth lly 
f — ‘ee » 4 — ] ; = —s ~ (| oe _ ] ti ‘ 
i} Vaiue iO] i i ‘ ai ‘ = Lc Pt nN ~~. Ia iss ae, ‘ it} \ Liitl Pele FE (j LO \ if Iti. 


VeTendant also alleges th the only property or capital owned Dy 


sald Compal b the ” te or the eX¥ecuLlon : nad ce live ry ol sald note 
consisted of Sata pp ienit: and this at menadant Says that from and be- 
fore the actual organization of said company and until after 
17 all of the transactions alleged in this answer there existed a 
wrongful, unlawful, and fraudulent combination between said 
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therefor and to sell the remainder of the stock to other persons fora 
sufficient sum to enable them to establish and start a manufacturing 
plant; and in pursuance of said scheme said parties, prior to the 
date of the execution of said note, built and partially equipped, at a 
cost of from fifty to seventy-five thousand dollars, upon land then 
owned by the Pullman Palace Car Company, another corporation, 
in whicb the said Pullman and Doane were each heavy stockhold- 
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money and material therefor 
and Felt, all of which 
ilny and agreement among 
ty of the stock in the Pullman 
use said company to purchase 
4 should be able to sell 
held by them to outside 

juate for such purpose and 

d in pursuance of said 
them the 
Perkins, and 
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to said Frank b. Felt, as trustee, o1 the stock held by each 
of them, to be sold by said trus v for the purpose of fur- 
nishing a capital for said company) y for that and the addi- 
Llonal purpose OI purcha ng sala p d thus reimbursin hg said 
Puliman, Doane, and Felt us afores 
Defendant alleges that ever s ization of said com- 
pany sald persons, and particulal had been actively en- 
raved 1 obtalning subscript ns c of said company, and 
at lately aiter Sa iZth dav « \ Sin ull part ol the s tock 
tlius transferred tosaid Felt as trus Was again transferred by him 
to persons who had thus subserib stock, but the amount thus 
rea 3 Inadequate for the purp resaid; and accordingly, 
on the Ist day of July, 1884, and In | of said riginal plan 
ind scheme, the further expe was resorted to by said 
Pulim Doane. Perkins, and Felt of causing said plant be con- 
veved to said Pullman [tron & 8 Company and causing said 
Pullman lron & Steel Company t thereon to the Merchants’ 
Loan and Trust Company, a on of which the said 
1) Doane was president, as trust mortgage securing the 
mortgage bond of said Pullm [ron & Steel Company to the 
iin) r one i indre { sana ado . which conveyance and 
mortga were then made, and the b said Pullman Iron & 
steel Company to the amount ot STU is iforesald, were placed 
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unable to allege definitely the form of said transaction, but he 
20) alleges, upon information and _ belief, that said bonds have 
been issued and formally negotiated in some manner by said 
Merchants’ Loan and Trust Co., as trustee, for the purpose of secur- 
ing a reimbursing to said Pullman and Doaneall moneys advanced 
by them and invested in said enterprise. 
Defendant further alleges that when he executed and delivered 
said original note dated January oth, 1554, it was distinctly stated 
and represented to this defendant by suid Felt, secretary and treas- 


urer as aforesaid. that suid company could recelve a note instead of 


cash legitimately, and would so receive it, inasmuch as he had made 
arrangements to discount the note promptly for the benefit of the 
company, and to that end it was mutually agreed that the defendant 
should transfer the stock in said Cotmmpany which was to be issued to 
him tothe persol who should discount said note as collateral security 
for the payment thereof, and this defendant at that time and ever 
since until after the bringing of the suit,and untila very short time 
preceding the filing of this answer, supposed and believed and was 
distinctly informed by said Felt, secretary and treasurer as afore- 
said, that upon the delivery of said note the sat 
by the Pullman [ron and Steel Company to said J. W. Doane, and 

that he advanced to said company the money thereon in con- 
2) sideration ot which said Pullman lron ra Steel Co. afterwards, 

on the 19th day of April, 1554, issued to this defendant as an 
original holder ten thousand dollars of its capital stock, be Ing One 
hundred shares thereot; but this defendant now alleges that said 
statements and representations of said elt were all false in fact, and 
that the facts conc rhing sald transaction as consummated by said 
Felt without the knowledge of this defendant were as follows, to 
wit: Said Pullman Iron & Steel Company has never issued to 
this defendant any stoek whatever, nor was there transferred 
to this defendant any of the stock held by said Felt as trustee as 
aforesaid, nor did said Doane pay to said company any money or 
anything of value whatever for said note, nor has said company in any 
way or at any time received anything therefor, but, on the contrary, 
said Felt, acting wrongfully, fraudulently, and in collusion with said 
Doane for the purpose of defrauding this defendant, did transfer 
said note to suid Doane by indorsement as treasurer of said com- 
pany, without any consideration whatever, and said Doane did 
thereupon transfer to this defendant one hundred shares of stock in 
said Co. held by him and for which he bad paid nothing, which trans- 
fer wasaccomplished without the knowledge of this defendant, and in 
manner following, viz: Suid Doane surrendered to said Felt, as secre- 

tary and treasurer, he having charge of the stock transfer books 
22 of said company, his certificate for six hundred and twenty-five 

shares of stock in said company, which was issued April 12th, 
1884, and said Felt then and there issued to said Doane in lieu thereof a 
new certificate for five hundred and twenty-five shares of stock and 
issued in the name of this defendant a certificate for one hundred 
shares of said stock and sent the same to this defendant by mail, 
with the false statement that said Doane had advanced the money 
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to the Pullman Iron and Steel Company on said note, and request- 
ing this defendant to sign a blank assignment of said certificate of 
stock and return the same to hrm to be delivered to the said Doane 
and by him held as collateral security for the payment of said note, 
and this defendant did accordingly sign said blank assignment and 
return said certificate as requested, and the same was delivered to 
said Doane and ever since has been and still is held by him. 

This defendant says that he never purchased the stock so trans- 
ferred to him; never had any contract or negotiation with said 
Doane for the purchase of said stock or any stock from him; that 
said stock was so transferred to this defendant wrongfully, fraudu- 
lently, and by fraudulent collusion between said Doane and Felt 
and is really spurious and wholly unpaid stock, and this de- 


23> fendant renounces all claim whatever to said stock and the 
certificate thereof and says that the same still is and always 
has be n. as bet we nm sal Doane ind this defendant. the property of 


said Doane and never of this defendant; and, further answering, 
this defendant says that said Doane held said original note until 
aiter its maturity; that on or about the 10th day of Novem ber,’ 
1884, this defendant, being still entirely ignorant of all the facts 

the validity of said note and defend- 
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int’s lia 1» posing that said Doane had dis- 
counted said note, and being again assured and informed by the 
agent of said Doane that he had so discounted and purchased the 
same or claimed to have so done, : ib Ing pressed by said Doane 
for payment thereof, did finally arrange with the agent and attorney 
of said Doane, who held the same for collection, to make a new note 
In renewal and extension of said original note, and in pursuance of 


suid arrangement this defendant, on or about said 10th day of No- 


vember. 1884. exeeuted and delivered the note now sved on for the 
amount then appearing to be due by the terms of the original note, 


sid 


which was then surrendered to this defendant and canecalled, and at 
the same time, asa means of securing said extension, this defendant 
did deliver to said Doane’s agent and attorney certificates for 
24 170 shares of stock in the Minnesota Brush Electric Com- 
pay, which shares were the prope rty of this defendant, to be 
by the said Doane held as additional ¢ lateral security for the pay- 
ment of said note. 

This defendant says that plaintiff perpetrated a gross fraud upon 
this defendant in thus exacting and receiving from this defendant 
said note of November 10th. 1884, and said collateral security ; that 
said plaintiff well knew at the time that this defendant was in no 
manner indebted to him upon said original note, and well knew 
that this defendant was ignorant of all the facts and circumstances 
hereinbefore stated affecting the liability of this defendant on said 
note. and well knew himself of the existence of all of said facts and 
circumstances. 

Defendant says that both said original note dated January 5th, 
LSS4. anc the note now sued on were and are wholly without cone- 
sideration and void; that they were obtained from this defendant 
by gross fraud and misrepresentation, as hereinbefore alleged ; that 
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they never were of any binding force or validity as against this de- 

fendant, and this defendant has demanded the return to him of said 
certificates of stock in the Minnesota Brush Electric Company. 

Defendant also Says that he has never at any time exer- 

yas cised Or sought to exercise any rights Or priy le (YES whatever 

as a stockholder in the Pullman, Iron and Steel Company, 

and he utterly repudiates the entire transaction relating to the pur- 


chase of stock 1n.sald company and refuses to be bound thereby or 


bv sald note sued on 1n this action. 


And, further answering and by wavy of counter-claim herein. this de- 
fendant claims that he has demanded from t ntiff the return 
of the one hundred and seventy shares stor in the Minnesota 
Brush Electric Company referred to in the foregoing answer, and 
sald plaintiff has refused to deliver the sam to this defendant. 

Defendant savs that the same is of the actual value of SS HOOD 
dollars, and that the plaintiff, by reason of the facts stated in the 
foregoing answer, all of which are hereby adopted as part of this 
counter-claim without repeating the same herein, has wrongfully 
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hisown knowledg 
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THOMAS 8. KING. 


Sworn to before me and subscribed in my presence this 10th dav 
of March, 1886. at | 
| SEAL. | A.J. ROBINSON, 
Notary Public. Hennepin County, Minnesota. 


Filed Mareh 10th. 1886. 
OSCAR B. HILLIS. Clerk. 
Time to file this answer is given until the 12th M’ch 
Dated Meh 10th. 1886 
W. BE. HALE. 
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In the Cireuit Court of the United States in the District of 


ntitied Cause, and for his 
’ ' . ’ . 
d cause admits that said 


| January oth, 1854, for 
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was given In renewal of and DY Wa <tension of the time of pay- 
’ " } ‘ } ‘ " 
ment of the note so made to the Pu Iron and Steel ( OM pany, 
5 . . , . . = 
and alleges the fact to be that t said upon which this action 
Is Drol oht was giveh In dischat Nn full Satisiaction ol the 
¢ ’ } 
Hore so made ti the P ull eeheee ly ml a ~. ( tapany, 
And slaintifl “Sonal that at the da note so sued on this 
icLion or atLanyv other tim represented to the de- 
‘os ip ee en 4] 
jl na h it ie Was tne ownhel iIndorsee tor value o! the 
’ | t» ' } 5 
note so made to the rullm | Steel Co.. Dut alleges 
the fact to be that at e time of tl (] the note sued on 1n this 
| ] : ‘ . : 2 . | _ . | ocat } ° ; 
ease the piaintifi was and tor a iong i rtouereto and prior to 
} } ] . 
thre Lime when the Same vecam erie continued to ve the Itl- 
dorsee and owner and bolder ol ict for a full and valuable 
. 3 
consideration. 
. . . . Rees . . : } ae £2 OS ] ~~ i 7 ‘; 
further replying to said answer, plaintiff admits that some time 
. at ’ } ; ° - arr | af = > 
in the month of October, 1SS5, the plal l, revnel with Frank B. 


Felt and James P. Perkins. completed thi 
. } } ] , ae ' ’ 
ration unaer the general iaws ort tne stat 
of said corporation, as fixed by the art 
‘ ; } Py 1] lr ; sy? ] 7 ' - 
and 1s the uiim in ron and steel Vom 
} } : ; eg 
othes ana piace ol busi Ness Wus allidl is | 
i« . , 4 | ‘ 
man, Cook county, State of Illinois: that 
iid company Frank B. Felt was duly ele 
“es the el secretary and Lreasurer oO! 
at the same time said Felt and this plain 


SINC continued LO be tCulhe menwwers Ol tli 


? 


of said ¢ oe ition: that the bvuSsl1) 
28 set forth in the articles of Incorporat 


ha 


reanization oF a corpo- 
lilinols: that the name 


les of Incorporation, was 


pany; that its principal 


cated at the town of Pull- 
upon the organization of 


ted and ever since has 
said company, and that 
; 


tf were elected and have 


said board of directors 
ess Ol sald COMPA y, is 
ion, was to be the manu- 


; . ' ; ’ ‘ } 
rmcture ol iron, steel, and other materiais 1nto merchantable 


form, the fitting together of iron, steel, and 


structural form, and doing all such other th 
e above objec 


condu cive to the attainment of 0 
of incorporation its capital stock was fixed 
dollars, divided into five thousand rome 
each. 


ther materials into any 


3 as are incidental or 
s; that by its articles 
at five hundred thousand 
ol one huudred dollars 
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Plaintiff denies that George M. Pullman was one of the incorpo- 
rators of said company. | 

Plaintiff admits that from a time long prior to the organization 
of said company said defendant was and ever since has continued 
to be and still is a resident and citizen of the city of Minneapolis 
and State of Minnesota. 

And, further replying to said answer, said plaintiff denies that in 
the transaction of the purchase of the stock mentioned in said an- 
swer In said company by said defendant he, said defendant, acted 
entirely upon representations and statements of fact made to him 
by the said Frank b. Felt as secretary and treasurer of said com- 
pany or otherwise, and denies that said purchase was without any 
personal knowledge concerning the organization, business, and 


‘ 
SLOCK SUDSCPIPtoNns, or any ovner matrver pertarbing to said 
+i : : — ] . . } j . | : . ie , 
ya} Incorporated COMmpanv, and aenles that sald purciase Was 
' ; 
without any twformatl mm econcerhning any of thesubyects atore- 


said, save and except the information derived from and communi- 
cated by said Felt as secretary and treasurer or otherwise, as in said 
answer alleged or otherwise. 

Plaintiff denies that for several months prior to the actual execu- 
tion of said original note dated January Sth, 1884, said defendant 
had been in frequent communication and correspondence with said 


| 
Felt as secretary and treasurer, or otherwise, concerning a proposed 
subseription Lo the Cal II i| stock of said company, and denies that 


up to the date of the actual execution of said origin i] note noactual 
subscription to said capital stock had been made by said defendant, 
and denies that no valid or binding contract had been entered for 
such subscription ; but the plaintiff alleges the fact to be that long 
prior to the time of the execution of said note said defendant had 
made and entered Into a valid and binding contract for sald capital 
stock and had subscribed for the same in writing 

Plaintiff admits that said note was executed and delivered to the 
Pullman Iron and Steel Company in satisfaction of said subscrip- 

tion to said stock, but denies that it was in acceptance of a 
830 long-standing proposition by said company, acting through 

its secretary and treasurer, or otherwise, to issue to defendant 
one hundred shares of said capital stock of the par value of ten thou- 
sand dollars. | 

Plaintiff denies thatthe oniy consideration for said note was a 
proposition and agreement on the part of said company to issue said 
stock to said defendant, but alleges the fact to be that there was a 
further and additional consideration for said note, which was the 
stock itself issued by the said company to said defendant. 

And, further replying to said answer, said plaintiff denies all that 
part of said answer commencing with the words “this defendant 
now alleges,” in the 28th line of page three (3) of said answer, down 
to and including the words “ were as follows, to wit,” in the fourth 
line of page six (6) of said answer. 

Further replying, except as hereinafter admitted or qualified, said 
plaintiff denies all that part of said answer commencing with the 
words “at the date of the original organization,” in the fifth line of 


a 
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page six (6) of said answer, down to and including the words “ by 
suid note sued on in this action,’ in the twenty-first (21st) line of 
page twelve (12) of said answer. 
3] Plaintiff admits that at the time of the execution of the 
note sued on inthis ease the defendant, for the purpose of 
payment of said note, delivered to the attorney of said 
Hialn! certificates for wil shares of st ek In the Minnesota Brush 
Electric Company, and that the same were the property of said de- 


securing the 
| 


Replying to the alleged counter-claim of the defendant 1n his 
said answer, plaintiff admits that the defendant demanded a delivery 
to him of thi 170 shares of Minne sota Brush Kleetric Company, and 
that said plaintiff refused to deliver the same; but plaintiff alleges 
that said demand was not made until long after thisaction had been 
commenced, 

Plaintiff denies that said stock is of the value of $8,500.00 or any 
sum whatever. 

ind, further replying to said answer, said plaintiff denies each 
ter, and thing in said answer contained 


, 7 
VVV¢ i \ ‘yi (yey Tt? } : 
ahi j ‘ Vi a. <i MCVUALIOLI,. ba 


— 


, 
i 
hereinbefore admitted. qualifie d. or expressiv denied. 


moOeL tye ! 
Wherefore plaintiff asks judgment as in his complaint demanded. 
Dated April 20th, 1886. 
w. BE. HALE, 
Plainti j 9 A icy) EY, Minneapolis, Minnesota. 
o2 STATE OF MINNESOTA, | 


> = SX 


County of LHe nnepin, } 


W. iE. Hale came duly before me t rsonally and, being duly 
sworti, doth Sai \ that he is the plamtifl ‘s attorney In the above-en- 
titled action: that the foregoing pi ading is true to the best of his 
knowledge, information, and belief, and that the reason why this 
atlidavit of verification is not made by said plaintiff is that he is 
absent from the State of Minnesota, wherein resides athant, said 
plaintiff’s attorney; and further saith not. 


W. BE. HALE. 


Subscribed and sworn to before me on this 20th dav of April, A. 
1) ISS6. 
CHARLES B. PECK, 
| SEAL. | Notary Public, County of Hennepin, 
State of Minnesota. 


OSCAR B. HILLIS, Clerk. 
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30 Term Minutes, December Term, A. D. 1886. 


United States Cireuit Court for the District of Minnesota. 


JoHN W. DoANE ) 


.> 


Tuomas S. Kina. } 


DECEMBER 2Ist, 1886. 

This cause being regularly called for trial, the plaintiff appears, 
by his attorney, W. kk. Hale, Isq., and the defendant, by his at- 
tornevs, Hart & Brewer. 

Thereupon, upon motion of plaintiff's said attorney, it is ordered 
that a jury come, to wit: 

Adam Buck, Charles R. Criebe, John Deveraux, Joseph E. Cook, 
Blanchard Barrett, A. B. Easton, Thomas Robinson, Amos D. Ells- 
worth, John FF. Dilley, James W. Wilson, L. L. Brown, and E.S. 
Terry— 

Twelve good and lawful men, who are duly sworn to try the issues 
joined herein. 

Thereupon the trial of said cause is proceeded with as follows, to 
wit: 

W. KE. Hale, Ksq., Opens the case for the plaintiff, Note sued 
upon introduced in evidence on behalf of plaintiff, and here the 

plaintiff rests. 
3 Mr. brewer opens the case for defendant. Thomas 8S. King 
sworn and examined on his own behalf. W.W. Rich sworn 
and examined for defendant. J. E. Leech sworn and examined for 
defendant. Deposition of Frank b. Felt read in evidence for de- 
fendant. 

And here the defendant rests. 

Mr. Hart sums up the case for defendant. Thereupon the 
court instructs the jury to find a verdict for the plaintiff for the 
amount of the note, wit! interest. The jury retire to consider of 
their verdict, and after d: e consideration concerning the same and 
being fully advised in the premises return into court and find their 
verdict in the words and figures as follows, to wit: 


“We, the jury in the above-entitled case, find for the plaintiff and 
assess his damages at $8,171.00.” 


JOHN C. DEVERAUX, Foreman. 


It is therefore considered, ordered, and adjudged that the above- 
named plaintiff do have and recover of and from the above-named 
defendant the aforesaid sum of eight thousand one hundred and 
seventy-one (5,171) dollars, so found to be due by the jury, besides 
his costs and disbursements lierein to be taxed, and that be have 

execution therefor. 
OO Thereupon, upon motion of defendant’s attorneys, it is 
ordered that execution be, and it is hereby, stayed herein 
for the period of thirty days to present a motion for a new trial, 


~ 
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It is further ordered that the defendant be, and he is hereby, given 
ninety days from date hereof in which to settle and prepare a bill 
of exceptions. 


36 [’nited States Cireuit Court of Minnesota. 


Joun W. Doane, Plaintiff, ) 
vs. 


Tuomas S. Kina, Defendant. } 


We, the jury in the above-entitled cause, find for the plaintiff 
and assess his damages at $8,171.00. 


JOHN C. DEVEREUX, Foreman. 


Filed December 21st, 1886. 


OSCAR B. HILLIS, Clerk. 


37 In the Circuit Court of the United States, District of Minne- 
sota. 
J. W. Doane, Plaintiff, — ) 
vs. > Motion for a New Trial. 


Tuomas S. Kina, Defendant. } 


The defendant in the above-entitied action moves the court to set 
aside the verdict and grant a new trial, for the following reasons: 

First. The verdict is not justified by the evidence and contrary to 
law. 

Second. Because of error of law occurring at the trial and duly 
exce pted to by the defendant, for that the court erred in directing 
the jury to find a verdict for the plaintiff for the amount of the note 
sued on, with interest. 

HART & BREWER, 
Attorneys jor Defendant. 

Filed February 21st, 1887. 

OSCAR B. HILLIS, Clerk. 


38 In the Cireuit Court of the United States, District of Minne- 
sota. 


J. W. DoANE 
Se > Motion for a New Trial. 
TnHomas 8. Kiva. J 


Opinion. 
Brewer, ©. J.: 

Action on a negotiable promissory note; verdict for plaintiff. 
The only question is, Was plaintiff a bona fide purchaser before ma- 
turity of the note, of which the one in suit isa renewal? The testi- 
mony discloses the fact that the original note was obtained by false 
representation ; - so the plaintiff was “called upon to prove that he was 
a bona fide purchaser before maturity. 

v—o37 1 
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The facts are these: In the fall of 1883 the Pullman Iron and 
Steel Company was organized, with a capital stock of $500,000, di- 
vided into 5,000 shares of $100.00 each. The company was organ- 
ized for the manufacture of a patent railway spike. The patent was 
owned by J. W. Doane, Jas. N. Smith, J. P. Perkins, and Frank B. 
Felt. They transferred the patent to the company, receiving in pay 
therefor the full capital stock, each taking one-fourth, or 1,250 shares. 

The company then had the patent, but no money, and each 
39 of the four stockholders held one-quarter of the stock, the 

same issued as fully paid and non-assessable. In order to raise 
money there seems to have been a mutual agreement between the 
four stockholders that 1,500 shares should be disposed of for cash, 
each stockholder contributing 375 shares. 

Afterwards and after the transactions between defendant and the 
company were ended by a formal resolution 2,500 shares were placed 
in the hands of Felt as trustee. It would seem that Doane and 
Smith, being men of means, retained their 375shares, and paid the 
fixed price, sixty-six and two-thirds cents,in cash into the com- 
pany’s treasury. Felt, who was the treasurer of the company, not 
having the money to pay in, was called upon by his associates to 
dispose of his shares for cash and put the proceeds into the treasury. 
Among other parties he applied to the defendant, who agreed to 
take one hundred shares. Not having the money therefor, after some 
delay he gave his note to the company and received his shares; but 
this note was not cash, and the company wanted cash, so the plain- 
tiff proposed to Felt to discount his, Felt’s, note and take the de- 
fendant’s note as collateral. In this way the company got the money 
for the shares of stock taken by the defendant. Soon after the exe- 

cution of Felt’s note to plaintiff, plaintiff asked Felt if he 
40) wished to hold this note of defendant’s and dispose of his 

own stock ; if not he would himself take the note and let the 
defendant have 100 shares of his, plaintiffs, stock. Felt, having 
raised the money necessary to cover the amount which he was bound 
to provide, and believing the stock good, concluded not to dispose 
of any more of his stock, and so the shares which were issued to de- 
fendant were shares which belonged to plaintiff. The transaction 
was consummated in this way: Plaintiff, having a certificate of 625 
shares, surrendered it to tiie company and received a new certificate 
of 525 shares, and the company issued a certificate of 100 shares 
directly to defendant. All this was done without the knowledge of 
defendant. On the other hand, the false representations which were 
made to defendant, and in consequence of which he was induced to 
take stock and give his note, were all made by Felt, and plaintiff 
was entirely ignorant of them. Can there be a doubt upon these 
facts that plaintiff was a bona fide purchaser? He gave upa hun- 
dred shares of stock which were believed by the parties to be 
very valuable, and which were in fact worth something; at any 
rate, 1t was the very consideration for which defendant had 
given his note, and it was a consideration deemed ample 

by the payee of the note. Certainly plaintiff, although a 
41 director in. the company, was not personally chargeable 
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with notice of any false representations made by Felt, the 
treasurer, although the company of which he was director might 
have been bound. Counsel say that the company received noth- 


ing; that it was not authorized to buy in its own stock, and Mr. Felt 
testifies, in answer to a question as to whether the company ever re- 
ceived anything from plaintiff, and, if so, pes in consideration of 
this note, answers: “Indirectly it possibly has, but directly I think 


not.” But I do not so understand the import of the testimony. 375. 
shares belonging to Mr. Felt were, in fact, donated to the company, 
he doing the same in this respect as the other stockholders. For 100 
shares of this stuck he received a note payable to the coimpany. 
The plaintiff advanced tothe company upon Mr. Felt’s note, secured 
by defe ndant’s note, the cash —— the Ccoulpany rot cash for this sub- 
scription of defendant’s. It matters not what arrangements were 
subsequently made between Felt and the plaintiff, or what other 
moneys were obtained by Felt for the company or in what 
way. They were transactions purely personal to the individ- 
uals. Defendant received his 100 shares of fully-paid stock, as he 
contracted for; the company received the money, and the plain- 
tiff parted with his one hundred shares. These are the 
L2 undisputed facts, and the mere form in which these transac- 
actions were carried out is immaterial. 

The law looks at the substance and not at the form. Defendant 
got for ¥ note that which he contracted to get. Plaintiff, in igno- 
rance of any false representations made to defendant, purchased the 
note befor re maturity and gave value. 

The verdict was right and must be upheld. The motion for a 
new trial is overruled. 


{) 
; 
‘ 
a 


Filed February 21st, 1887. 


OSCAR B. HILLIS, Clerk 


43 Term Minutes. December Term. A. D. 1886. 
[Jnited States Cireuit Court for the District of Minnesota. 


Joun W. Doane ) 
vs. 
Tuomas S. Kune. } 


FEBRUARY 25TH, 1887. 
Defendant’s motion for a new trial having been duly submitted 
upon briefs of the attorneys for the respective |) arties: Now the court, 
after due consideration thereof and being fully advised in the prem- 
ises, files its written opinion concerning the same. Pursuant thereto 
it is ordered that said motion be, and the same is hereby, overruled 
and denied. 


20 THOMAS 8S. KING VS. JOHN W. DOANE. 


44 In the Circuit Court of the United States, District of Minne- 


sota. 
Joun W. Doang, Plaintiff, 
vs. > Stipulation. 
Tuomas S. Kina, Defendant. j ‘ 


It having been agreed and understood by and between the attor- 
neys for plaintiff and defendant in the above-entitled cause that no 
judgment should be entered therein until after a decision upon the 
motion fora new trial, and it now appearing that, through inad- 
vertence and oversight, judgment was entered in said cause on the 
verdict of the 21st day of December, 1886, and that by reason of the 
lapse of more than sixty days since said judgment was rendered 
defendant is precluded from prosecuting a writ of error so as to make 
the same operate as a supersedeas, as he desires to do: Now, therefore, 
it is hereby stipulated and agreed that an order may be made by the 
court in the above-entitled cause, whereby the judgment heretofore 
entered therein on the 21st day of December, 1886, may be vacated 
and set aside and anew judgment m: iy be entered including interest 

on the verdict to the date of the entry of such new judgment. 
45 It is also stipulated that in such new judgment the costs 

and disbursements of plaintiff, exclusive of and in addition 
to clerk’s fees, shall be as follows: 


SS SEL A $13 6 

6 oo 2 6 
EGE 2 80 
Three affidavits... - 75 


$37 15 
Witness our hands this 7th day of March, 1887. 
W. E. HALE, 
Attorney for Plaintiff. 
HART anp BREWER, 
Attorneys for Defendant. 


46 In the Circuit Court of the United States, District of Minnesota. 


JoHN W. Doane, Plaintiff, 
v8. 
THomas §S. KIna, Detedent | 


Pursuant to the stipulation hereto attached it is hereby ordered 
that the judgment entered in said cause on the 21st day of Decem- 
ber, 1886, be, and the same hereby is, vacated and set as side; and it 
is further ordered that a new judgment on the verdict, including 
interest on such verdict to the date of the rendition. be now entered in 
— cause. Done and ordered by the court this Sth day of March, 
1887. : 


R. R. NELSON, Judge. 
Filed March 8th, 1887. 


OSCAR B. HILLIS, Clerk. 
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47 United States Circuit Court for the District of Minnesota. 
Law Register “ D,” page 265. 


Marcu 8x, 1887. 


The judgment entered in this cause on the 21st day of December, 
1886, having been this day vacated and set aside: Now, pursuant to 
a stipulation filed herein, it is hereby considered, ordered, and ad- 
judged that the above-named plaintiff do have and recover of and 
from the above-named defendant the sum of eight thousand one 
hundred and seventy-one (8,171) dollars, the amount of the verdict 
found by the jury, and interest thereon fron December 21st, 1886, 
amounting to $119.16, besides the costs aiid disbursements, taxed at 
$37.15, and that he have execution therefor. 

Attest: OSCAR B. HILLIS, Clerk, 
By L. P. RICHARDSON, Deputy. 


SPRUNG enccnickivinniiiinin $8,171 

TIN ac cditinin tee 119 16 

GINO iaceietindacinniceinicnint tibaiiat o7 15 
ORE cinniscnmiiies $8,527 31 


48 In the Cireuit Court of the United States, District of Minne- 
sota. December Term, 1886. 


JoHn W. Doane, Plaintiff, ) 
v8. > Bill of Exceptions. 
Tuomas 8S. KIna, Defendant, } 


Be it remembered that at the regular term of said court begun 
and held in the city of St. Paul on the 13th day of December, 1886, 
the above-entitled cause came on for trial on the 21st day of De- 
cem ber, 1886, before the Hon. David J. Brewer and a jury, and upon 
said trial the following proceedings were had, to wit: 

The plaintiff introduced in evidence the note duly executed by 
the defendant, set up and described in his complaint, and rested 
his case. The defendant thereupon introduced the following evi- 
dence: 


Tomas S. Kina, being first duly sworn, testified as follows: 


[ am the defendant in this case. I am acquainted with Frank B. 
Felt; have known him 15 years or more. He resided in Minne- 
apolis in the fall of 1883. He is secretary and treasurer of the 
“Pullman Iron and Steel Company.” I knew him quite intimately 
prior to the fall of 1883. That fall the subject of the “ Pullman 

Iron & Steel Co.” was discussed between us. I never made 
49 any written subscription to the stock of that company. I 
had no knowledge or means of knowledge concerning the 
affairs of this company, its capital, organization, or what it was 
dving, aside from what Mr. Felt told me. I had frequent inter- 
views with Mr. Felt in the fall of 1883. He was back and forth 
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frequently perfecting the organization of the company. I saw him 
several times during the months of October, November, and De- 
cember of that vear. He stated to meas the results of his efforts 
this company had been organized with a capital stock of $500,000. 
He stated to me that George M. Pullman and John W. Doane, of 
the Pullman Palace Car Company, to whom this patent spike had 
been shown and who had had the thing thorougly examined by ex- 
perts, had become largely interested ; that it had been pronounced 
the finest thing of the kind they had ever seen and sure to be a 
great success; that Mr. Doane and Mr. Pullman were taking a very 
large interest in the company and were organizing works to be es- 
tablished at Pullman. Iam not positive of the amount of stock given 
to Mr. Perkins for the rovalty in the purchase of the patent, but as 
near asl can remember it was $75,000 for the purchase of this 
patent. The spike was called “the Bayonet spike.” He represented 
to me that Mr. Doane and Mr. Pullman were each taking 
o0 $75,000 worth, for which they were paying into the treasury 
66 and two-third cents on the dollar; that he himself was 
taking a likeamount. This money was to be devoted to building the 
plant and construction of machines for the manufacture of this spike. 
He stated in addition that Mr. Doane and Mr. Pullman had taken 
$1,000,000 of stock at par; that all the stock was subscribed for, and 
later that it was all paid for but mine, and he was urging me to fix 
thismatterup. Hestated that the stock was worth par, and that they 
had been compelled to refuse a number of applications for the stock. 
He stated that the $100,000 that Pullman and Doane had taken at 
par was for working capital. During this time and later, perhaps, 
he represented that all the balance of the stock was taken at par. 
The three lots at $75,000 each were al! that was to be sold at less 
than par. He represented to me also that they were receiving large 
orders for the spike. The witness further identified certain exhibits, 
copies of which are hereto attached as Exhibits “A,” “ B,’“C,” “ D,” 
a oe ee eS ge” OE” Oe” “A” and “FP,” as being 
respectively letters written by him to Frank B. Felt, secretary and 
treasurer of-the Pullman Iron and Stee! Company, and by said Felt 
to him, and testified that the said letters written by him were sent 
to said Felt and those written by said Felt were received by 
him. 
ol He further stated that the Exhibit “K” was the note 
originally executed by him to the “ Pullman Iron and Steel 
Company,” and that the date of its execution was on or about Feb- 
ruary 25th, 1883. He further stated that the certificate of stock, a 
copy of which is hereto attached as Exhitit “ O,” was the certificate 
originally issued to him by the “ Pullman Iron and Steel Co.,” and 
which was enclosed to him in Felt’s letter of April 19th, 1884. In 
connection with his identification of the Exhibit “ J,” the witness 
stated that “the enclosed paper herein referred to therein ” was the 
note which he gave to the “ Pullman Iron and Steel Company,” and 
said note was identified by him and is hereto attached as Exhibit 
“K,” as afuresaid. In connection with his identification with the 
letter marked Exhibit “ N,” the witness stated: “I did not get my 
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stock certificate immediately on sending the note; it was sent to me 
by letter on the 19th of April, 1884.” Concerning the Exhibit * O,” 
the witness stated that it was a certificate for stock received by him, 
and that the signature on the blank assignment of the stock was 
his. 
The witness further testified: In carrying out that transaction I 
relied implicitly upon Mr. Felt and the representations made by 
him. I believed him to be a young man of truth and veracity 
52 and business integrity. I also believed that Mr. Doane 
had actually advanced the money on my note. I had no 
doubt of it. I believed with confidence that my note had gone to 
the Pullman Iron and Steel Company in payment for that stock. I 
first learned the falsity of some of these representations a little time 
previous to the maturity of the note now sued on, which was given 
in renewal of the first note. When the note sued on in this case 
was renewed I still believed all these statements, and believed that 
Mr. Doane was the bona fide owner and holder of that note. I had 
not the slightest idea of the falsity of any of the representations 
made tome. I was residing at Minneapolis at the time. I had 
never visited Pullman. I had no information with reference 
to the affairs of the company further than what I received 
from Mr. Felt. When my first note beeame due I had other 
enterprises on hand and they required the use of more money 
than I had anticipated, and sources from which I had expected 
funds failed to yield them to me, and I found it was getting 
to be inconvenient for me to take care of that note. I received 
ny information as to the falsity of these representations by letter 
from Mr. Felt written in August, 1885. When the first note be- 
came due I received notice of its being in the bank for collection. 
I had reason to believe it was in Chicago, and the fact that 
Oo there was no sale for the stock was a disappointment to me, 
but I presumed that Mr. Doane was the innocent holder of the 
note for value. I knew none of the facts upon which I now base my 
defense. The note was claimed and represented to be the property 
of Mr. Doane at that time. I was unable to pay it, and renewed it 
for the one sued upon in this ease, payable to J. W. Doane. The 
difference in the amounts of the two notes is accounted for by the 
interest being added. Additional security was demanded of me, 
and I gave, in addition to the Pullman Iron and Steel Company 
stock held by Mr. Doane, $3,500.00 of stock in the Brush Eleetric 
Company. ‘There was no new consideration for the last note. It 
was simply a renewal and extension of time. 
Exhibits A, B, C, D, E, F, G, H, I, J, K, L, M, N, and O were 
offered and read in evidence. 


Cross-examination: 


I cannot state definitely as to when my last conversation was had 
with Mr. Felt prior to the time of sending on the first note. He 
was back and forth between Minneapolis and Chicago up to the 
time they were getting the plant under way and less frequently 
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after the plant started, and I might or might not have seen him 

after October, 1883, when that note was given. I don’t posi- 
o4 tively remember that I saw him after October 5th, 158s. 

Whenever he was in the city he would call upon me. As 
to the particular dates of the visit, | couldn’t fix them now. Isent 
him the letter now shown me (which was marked and read in evi- 
dence, marked Plaintiff’s Exhibit “ B;” a copy of the same is hereto 


attached). 


Re-examination: 


I can’t fix definitely the time any particular conversation was had 
with Mr. Felt in the fall of 1883. Whenever I saw him—he was 
frequently in Minneapolis—he would enlarge upon the brilliant 
prospects of the business they were doing. ‘The statements were 
made to me in the course of these conversations. I never made any 
agreement, either verbal or written, to take stock prior to the time 
I gave my note. 


55 Exuipit “A.” 


“ PULLMAN IRON AND STEEL CoMPANY, 
PULLMAN, Itx., Nov. 17th, 1883. 

Dear Tom: If convenient, please remit one-half amount of sub- 
scription to stock, amounting to $3, 
15th will answer. 

We are progressing finely, and everything looks very flattering, 
having had application from three companies to start other works at 
different places. lam confident we have the best thing in the 
country, and the outcome will make us all happy; will see you 
about the 25th, and advise you of progress and the decision of di- 
rectors as to starting other companies, either in stock or royalty. 


Yours, PRANK.” 


+) 


333.00. Any time before the 


Exuyipsit “ B.” 


“ Minnesota Brusu Evecrric Co., 
MINNEAPOLIS, Minn., Nov. 10th, 1883. 

My Dear Frank: Yours of the 7th at hand. I havea deal on 
hand which ought and I believe will pan out before the 15th. and 
I will respond as soon as it does. I expect to be in Chicago 
56 very soon; next week, possibly, and certainly not later than 
the week following. Will it answer if I make the payment 
then? You have no idea of how d—d tight money is up here, aad 
I sometimes feel like getting tight myself, but think I am sure of 
being “ easy” in a few days; glad to know of the promising out- 

look. Let me hear from you. “s 


Yours very truly, T. S. KING” 
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Exuipsit “ ©,” 


“ PULLMAN IRON AND STEEL Co., 
PuLLMAN, Itt., Dec. 20th, 1883. 
lr. S. King, Esq. 

Dear Tom: Please send check as soon as possible as find it nec- 
essary to raise. I closed contract for 12,000 kegs spikes last night, 
at a profit of $1.50 per keg—a good start. Everything lively and 
well under way. 


Very truly, FRANK.” 
Exuisit “ D.” 


“Minnesota Brusa ELecrric Co., 
MINNEAPOLIs, MINN., Dec. 25th, 1883. 
o7 My Deak FRANK: Yours of the 20th at hand. I am coms 
pelled to tax your patience just a little longer, but before an- 
other week goes over my head expect to remit the amount of my 
assessment. 

[am sorry to annoy you, and itannoys me much more than you, 
but I will “ get thar” directly, if not sooner. Glad to know mat- 
ters are looking so bright, and you will find me prepared for “ divi- 
dends” when they come if I am a little slow on this first assess- 
ment. Merry Christmas. 

Yours truly, T. S. KING.” 


** 


Exnuipit “ E. 


“ PULLMAN [RON AND STEEL Co., 
PULLMAN, ILLs., Jan’y 21st, 1884. 


Dear Tom: It would be a great accommodation if you could re- 
mit at least one-half of the subscription it being the only one un- 
paid. If not convenient tosend the entire subscription, send the 
first installment. The contracts are all about completed and have 
had to eal] on all subscribers to cover the amount due them; have 
about covered the entire amount past week. I would not write it if 
it was not this way. I had 75,000 to selland Pullman and Doane 

had 75,000, which they took themselves. ‘This was to build 
5S our works, and they took $100,000 par for capital. You see, 

have had to call on them for all, and now | want to close 
mine as soon as possible. If the stock is not worth 200 per cent. in 
eight months I will be greatly mistaken. Our spike has been 
adopted by many of the leading roads and orders coming in too fast 
for us. Now figuring on the Eastern factory. Our machinery 
works toacharm. Best made spike in the country. Bring it as 
soon as you can and oblige— 


Yours, FRANK.” 
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Exnipsit “ F. 


“ Minnesota Brusu Exrecrric Co.., 
MINNEAPOLIS, MINN., Jan’y 24, ’84. 
DeaR FRANK: Yours Of the 2lst at hand. I have been kicking 
myself for the last ten days, and hoping and expecting every day to 
send you the mone V for the first assessment, at least. I have $4,000 
of Farnham «& L ovejoy’s paper, pay: able June 15th, 1884 (dated Jan- 
uary 2nd), and drawing 7 per cent., which a party assured me he 
would buy. and is liable to take it any day, but he is acting for 
Eastern parties, and the anticipated funds have not yet arrived. 
The banks will not discount paper longer than three months, and ] 
am therefore comp elled to depe nd on outside parties like the 
59 one mentioned. | have delayed writing you frem day to day, 
hoping each day that the next wot ld bring me a7) cash. | 
am still expecting it daily and will remit promp tly, ,if you can 
discount the notes there, will send them to you at once, Mon V Is 
perhaps easier there than here. I would be willing to allow a dis- 
count of 5 per cent, (if hecessary ), or at the rate of five per cent. per 
annum—l mean In a ddition to the 7 per cent. the notes draw—and 
you place the amount thus realized from said notes to my credit in 
your books. I will endorse them and have my wife do so, if you 
wish. I think well of your enterprise, and am more than sorry 
that I have been so tied Up as LO put you to so much troub le, butit 
looks now as though I were getting out of the woods. iam de- 
cidedly anxious to pay this assessment at once, and may have negoti- 
ated the notes and sent the money by the time this reaches you. 
Sincerely hope so. If not, can you make use of the paper as above? 
Let me hear from you. 


Yours truly, T. S. KING.” 


60 EXxuiesit “ G.” 


“Minnesota Brusn Evecrric Co., 
MINNEAPOLIS, Minn., Feb’y 8th, 1884. 

Dear Tom: Your favor received. Since I last wrote you matters 
of vital importance in which I am largely interested here at home 
have taken an unexpected turn, and in order to prote ct P rope rty 
investinents already made I am obliged to immediately put ina very 
considerable amount of money. This will require the use of the 
funds I had set aside for your enterprise (and which I could other- 
wise have sent you to- day), very muc lh to my regret, for lam exceed- 
ingly . reluctan? to let go any proposed interest with you. | have 
about $50,000 locked up in logs, but can get no cash out of them 
before October Ist,so that does not relieve present needs. I am very 
sorry, indeed, to have caused you so much annoyance in this matter, 
and, in addition to that, to be so placed as to disap point vou entirely, 
but the matters are beyond my control, and | can’t help it. By 
Oct. Ist I shall be on my financial pins, and if my note, payable at 
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date, would be satisfactory to you I can send it at once, and would 

be glad to do so, or I would give you full-paid stock in this com- 
pany to the amount I am desirous of holding in yours. 

61 [ make these suggestions for your consideration, and if 

, neither will serve your purpose I must, from force of circum- 

stances, relinquish all idea of taking the interest talked of in your 

company. You can’t imagine how sincerely | regret the situation, 

but it is as it is, and I can’t help it. 

Pardon me for all the trouble I have put youto. Actas you deem 

best in the premises, let me know your decision, and believe me— 

Sincerely yours, T. S. KING.” 


Exnuipsit “ H.” 


“ PuLLMAN Iron & Street Co., 
PULLMAN, ILL., Feb’y 11th, 1884. 

Dean Tom: Yours 8th received this morning. It places meina 
very unpleasant position in this way: Ist, we was obliged to refuse 
a great many applications for stock when we accepted what we did, 
and now it would uot look well for us now to ask them to take it 
after telling them it was all taken. Upon receipt of your letter I 
inade arrangements to discount the note at 6 per cent., which I con- 
sidered a good thing for you, and expected it this morning to use. 

| believe that we have here the best thing in the country, and 
62 from the way railroads are taking hold think we will show 

25 per cent. the first year. We have booked all the orders at 
full prices we dare to, and are now about ready to start full blast. 

If you could make a four months’ note for $4,000 I could use that, 
and I will discount one for the balance myself for6or7 mo’s. Had 
[I known this before would have been glad to have done it all myself, 
but some I have out, am in the same position, can’t get in. You 
can see, Tom, the position it has placed me in with the other stock- 
holders. I have guaranteed all the subscriptions that I have taken 
and now must make it good. If I did not think that I had the best 
thing here would not say a word. I am going East to-day, to be 
gone a week, to close some large contracts; in the meantime see 
what vou can do and let me know by time I get back. I can use 
4,000.00 of paper, and had arranged to use F.& L. If you can get 
it, can use it or yours, with endorsement. The banks here require 
it. If you cannot arrange this let me know what you can do, and I 
will try and arrange it in some way upon my return. 7 

Very truly yours, FRANK B. FELT.” 
63 Exuisit “I.” 
“ Minnesota Brusa ELectric Co., 
MINNEAPOLIS, Minvn., Feb’y 18th, 1884. 
Dear FRANK: Yours of the 11th came duly to hand. I appre- 


ciate the situation as you describe it, and have delayed writing 
until this time, hoping to bring about a settlement of a matter in 
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which I have the funds you need, and considerably more, locked 
up, but can’t do it, and must therefore come back to first principles 
and do the best I can, viz: I will send you my note for the amount, 
$6,666.00, due Oct. Ist, 1884, at 8 per cent., and until it is paid you 
may hold the $10,000 of stock as security, giving me a receipt show- 
ing what the transaction is. Yoursecurity will thus beampleand you 
can discount the note to meet present needs. If I can get funds 
in, as I hope and expect to do, at an earlier date than above named 
would be glad to take the note up before maturity, of course, but 
must fix a time which will render it certain that I shall not disap- 
point you or be disappointed myself. 

I trust that vou can arrange matters on this basis, and, if so, will 
close it up at once. 

Let me hear from you, and oblige, 

Yours truly, T. S. KING.” 


64 Exuisit “ J.” 


“ PuLLMAN Iron & STEEL Co., 

PuLuLMAN, Iuus., Feb’y 22nd, 1884. 
Dear Tom: I just arrived froma trip East. Have made arrange- 
ments to start another manufactory at Pittsburgh. Weare having 
great demand for our spikes. Think we could fill two more fac- 
tories with work if we had them. I expect to see this stock worth 
a great premium within a year. My own could not be bought. We 
are about ready to start our mill. I have made arrangements to use 

the enclosed paper as requested, which please sign and return. 
Very truly yours, FRANK B. FELT.” 


Exuipsit “ K.” 


“ $66,666.66. MINNEAPOLIS, MINN., Jan’y 5th, 1884. 


Oct. Ist, 1884, after date I promise to pay to the order of the 
Pullman Iron and Steel Company sixty-six hundred sixty-six 
& ;°, dollars, at First National Bank, value received, with interest 

at the rate of 8 per cent. per annum until paid. 
65 No. —. Due —. THOMAS 8. KING.” 


Indorsements: “ Pullman Iron and Steel Co., Frank B. Felt, treas- 
urer. Frank B. Felt.” 


Exuripit “ L.” 


“ Minnesota Brusu Exvecrric Co., 
MINNEAPOLIS, MINN., Feb’y 25th, 1884. 
DeaR FRANK: Yours of the 22nd at hand, and I herewith re- 
turn the note, duly signed. Please return a receipt which will cover 
the transaction and show that you hold my $10,000 of full-paid 
stock as security for the payment of said note, so that in case either 
of us should be “snuffed out” meanwhile, our administrators might 
have an easy job. Am delighted to know of the brilliant prospects 
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of the company, and trust it will pan even larger than you antici- 
pate. Our electric light business is “climbing.” We have just se- 
cured a eontract for the complete lighting of the new West Hotel 
from top to bottom, sixty-five are and 2,500 Swan incandescent 

lamps, the biggest private plant in this or any other country 
66 and an immense card for our Brush-Swan system. 

Let me hear from you occasionally as to the progress of 
your business; am greatly obliged to you for your kindness in this 
matter. 

Very truly yours, T. S. KING.” 


Exurert “ M.” 


“PuLLMAN IRON AND STEEL Co., 

PuLuMAN, Its., March 1st, 1884. 
Received of T. S. King, Minneapolis, Minn., note dated January 
5th, 1884, for $6,666.66, due Oct. Ist, 1884, at First National Bank, 
Minneavyolis; interest 8 per cent. perannum. When paid, full-paid 
steck is to be issued to T. S. King for $10,000 in the Pullman Iron 

and Steel Company. 
FRANK Bb. FELT, Treasurer.” 


67 Exuisit “ N.” 


“PULLMAN [RON AND STEEL Co., 
PuLLMAN, Ixus., April 19th, 1884. 
Dear Tom: Enclose you certificate of stock for 100 shares. 
Please endorse in blank on back of the same. Mr. Doane advanced 
the money on it, and this is to be held by him until note is paid, 
when stock will be returned to you. ‘This should have been done 
when note was made, but just made our issue of stock and now do 
this to close up the books. Weare running in good shape. The 
leading iron man of the country, after looking over our works last 
week, said he thought the stock would double in a year and doub! 
again and pay good interest on the same. Weare having large 
demand. Please sign and return at once and oblige— 


Yours, FRANK B. FELT.” 


-“ 


Exursit “ 0.” 
Number 31. 100 shares. 
The Pullman Iron & Steel Co. 


This certifies that Thomas S. King is the owner of one 
68 hundred shares of the capital stock of the Pullman Iron and 
Steel Company, transferable only on the books of the com- 
pany, in person or by attorney, on the surrender of this certificate. 
In witness whereof the president and secretary have 
[seau.] affixed their signatures under the corporate seal of said 
company, at Pullman, Ills., this 19th day of April, 1884. 
FRANK Bb. FELT, Seeretary. 
W. E. BARROWS, Vice-Pres.” 


30 THOMAS S. KING VS. JOHN W. DOANE. 


Assignment on Back of Certificate. 


—— the shares of 
to make the necessary 


“ For value received, — hereby assign to 
stock within mentioned, and authorize 
transfer on the books of the company. 

Witness — hand and seal this — day of ——, ; 

THOMAS 8S. KING, 


me ee ai 


Witnessed by— 


$9 


ExHIsit “ P.” 


“Minnesota Brusnu Enectrric Co., 
MINNEAPOLIS, MINN., April 24th, 1884. 


Frank B. Felt, Esq., sec’y Pullman Iron & Steel Company, Chicago, 
ils. 
69 In other words, DEAR FRANK: Your favor of 19th, enclos- 
ing certificate No. 31 for 100 shares of the capital stock of the 
Pullman Iron and Steel Company in my name, is just received, and, 
as requested by you, I herewith return it, enclosed in blank, to be 
held by Mr. Doane until my note of Jan’y Sth, 1884, for $6,666.66, 
due Oct. lst, 1884, is paid, when suid certificate is to be returned to 
me. 
Am delighted to hear of the flattering prospects of the company. 
The value of the stock can’t double too often to suit, 
Yours very truly, THOS. 8S. KING.” 


PLAINTIFF’s Exurpit “ B.” 


“MiInNESOTA BrusH Evectric Co., 
MINNESOTA, Minn., Jan. 5th, 1884. 


DeaR FRANK: I expect to send you the amount of my past-due 
assessment—just how much was it ?—next week, sure. Please tell 
me if I shall make the draft payable to you as treasurer. I have at 
last closed the trade I have been laboring for, but had to take notes 
in lieu of cash. A party has agreed to discount a few thousands for 
me next week, and then you will hear from me promptly. 

Meanwhile I am greatly obliged for your patience in the matter. 

Yours very truly, T. S. KING.” 
70 The deft further offered and read in evidence the deposi- 
tion of Frank B. Felt in words following : 


| 


THOMAS S. KING VS. JOHN W. DOANE. 31 


STATE OF ILLINOIS, | ... 
County of Cook, f ” 


[In the United States Circuit Court for the District of Minnesota. 


JoHn W. Doane \ 
v8. 
THOMAS 8. Kino. § 


Be it remembered that on this 7th day of December, A. D. 1886, 
personally appeared before me, Horace 8. Oakley,a notary public in 
and for the county of Cook, in the State of Illinois, Frank B. Felt, 
of Pullman, in said county and State, to testify on the part of the 
defendant in the above-entitled cause. 

And the said Frank B. Felt, having been first duly sworn to tes- 
tify the truth, the whole truth, and nothing but the truth in the 
cause aforesaid, did depose and say as follows: 


Direct examination by Mr. BREWER: 


Int. 1, State your name, age, residence, and occupation. 

A. Frank Bb. Felt; age, thirty-three; ovcupation, secretary 
71 and treasurer of the Pullman Iren & Steel Company. 

Int. 2. Are you acquainted with John W. Doane and 
Thomas 8. King, plaintiff and defendant in this action ; and, if so, 
how long have you known each of them ? 

A. | am acquainted with both of them; have knows Thomas S. 
King between ten and fifteen years and John W. Doane about six 
years. 

Int. 5. When was the Pullman Iron and Steel Co. organized and 
how oe! have you been its secretary and treasurer? 

A. It was organized in October, 1883, and I have been secretary 
and treasurer since that time continuously. 

Int. 4. As such secretary and treasurer did you have negotiations 
and correspondence in the latter part of 1883 and the early part of 
1884 with Thomas 8. King relating to a subscription to or purchase 
of stock by him in the Pullman Iron and Steel Company? 

A. I had correspondence with- Mr. King in relation to his sub- 
scription to the stock, but whether it was as an individual corre- 
spondence or as secretary and treasurer of the company I cannot 
recall. : 
Int. 5. What was and is the total authorized capital stock of the 
Pullman Iron and Steel Co.’ 

A. Five hundred thousand dollars. 

Int. 6. What is the amount of the shares? 

72 A. Five thousand shares of one hundred dollars each. 

Int. 7. Were all those shares subscribed for at the date of 
the organization of the company or immediately thereafter; and, if 
0, by whom and in what amounts? 

A. The stock was all subscribed for by J. W. Doane, James H. 
Smith, J. P. Perkins,and Frank B. Felt; twelve hundred and fifty 
shares each. 


o2 THOMAS S. KING VS. JOHN W. DOANE. 

Int. 8. In what manner was the stock so subscribed paid for by 
the persons you have named? 

A. By the transfer to the company of a certain patent for an im- 
provement in railway spikes. 

Int. 9. To whom was that patent issued and by whom was it 
assigned to the’ company, as stated in your last answer ? 
A. The patent was orig nally issued to J.P. Perkins. Afterwards 
one-quarter interest was t.ansferred to each—J. W. Doane, George 
M. Pullman, and Frank Lb. Felt. Afterwards George M. Pullman 
transferred his one-quarter interest to James H. Smith. ‘hen the 
entire patent was transferred by J. W. Doane, James H. Smith, J. 
P. Perkins, and Frank Bb. Felt to the company. 

Int. 10. Were the transfers which you have mentioned made in 
writing; and, if so, are they or any of them now in the possession 
of the Pullman Iron and Steel Company or of yourself as its secre- 

tary and treasurer? 
73 A. The transfers were sent to Washington for record. This 
is my best recollection. I cannot now state whether they are 
now in my possession or in the possession of the attorney that made 
the transfers. 

Int. 11. Were certificates of stock issued to the various persons 
you have mentioned as having subseribed for the entire capital 
stock of the company; and, if so, when were they so issued ? 

A. Certificates of stock were issued at the time or soon after the 
organization of the company. Certificates of stock were issued 
December 3rd, 1883. 

Int. 12. At that time certificates were issued to each of the four 
persons you have specified were they of twelve hundred and fifty 
shares each ? 

A. They were. 

Int. 18. Who was the real owner of the stuck issued in the name 
of James H. Smith? 

A. That I cannot say. I suppose it to be James H. Smith. 

Int. 14. Was there any reason talked of and understood among 
the subscribers to the stock for issuing it all in consideration of the 
assignment you live mentioned? If there was any such reason 

State it. 
74 A. The patent was considered of great value and was issued 
in payment of the full capital stock, thus making the stock 
full paid and non-assessable. 

Int. 15. What is the fact as to whether the patent was at that time, 
meaning the time when the stock was issued and the patent assigned, 
in the nature of an experiment or a matter of established practical 
value? 

A. It was considered of established practical value. 

Int. 16. Had any spikes been manufactured under the patent at 
the time the stock was issued, and had they at that time been put 
into practical use anywhere? 

A. A machine had been built and quite a number of spikes had 
been made for experimental purposes, and the opinion of numbers 
of railroad men had been taken as toits utility. They had not been 
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put into practical use, only in an experimental way, and spikes had 
been sent to numerous railroads for test. 

Int. 17. I find by reference to a certified copy of articles of incor- 
poration and stock subscription that the subscription was actually 

made some time prior to the Sth day of October, 18838, to be 
79 paid for by the assignment of the patent. Do you now say 
that any spikes had been manufactured prior to that time? 

A. I saw spikes that were manufactured prior to the organization 
of this company. 

Int. 18. Can you state when the experimental manufacture of 
spikes began ? 

A. I cannot definitely state the time, but | know that for between 
one and two years prior to the organization of the company experts 
and mechanics were at work building machinery for its manufacture. 

Int. 19. After the issue of all the stock, as you have already testi- 
fied, what action, if any, was taken for the purpose of enabling the 
company still to control and handie some portion of that stock ? 

A. One-half of the capital stock of the company was donated to 
the treasury of the company to be sold, the proceeds from which to 
be used for building a plant and as a working capital for the 
company. 

Int. 20. Please state when that was, and also produce the original 
resolution, if any, passed by the company, excepting what you have 
term<¢ d the donation of stock, and Cause a COpy thereof to be attached 

to your deposition as an exhibit. 
16 7 The resolution wis passed and stock transferred April 
12th, 1884. Copy of said resolution Is hereunto attached and 
marked “ Exhibit A.” 

Int. 21. Now, state fully what transfers of stock were made in 
pursuance of the resolution to which you have just referred, and 
state particularly how many shares of the capital stock of the Pull- 
man Iron and Steel Company were owned by J. W. Doane after the 
resolution of April 12th, 1884, was carried into effect. 

A. Upon that date the book showed that J. W. Doane owned six 
hundred and twenty-tive (625) shares of stock after the transfer was 
made. Six hundred and twenty-five shares of the capital stock were 
transferred by each of the four original holders to Frank B. Felt as 
trustee. 

Int. 22. After the resolution of April 12th, 1884, was carried into 
effect, then | un lerstand that each of the original subseribers held 
six hundred and twenty-five shares and you, as trustee, held twenty- 
five hundred shares. ls that correct ? 

A. Quite an amount of this stock had been subscribed for under 
the understanding that they should buy certain amounts of the 
treasury stock to be donated to the company, and quite an amount 
ol this treasury stock was transferred Lo the purchasers of the same 

the same day, same having been paid for. ‘The transfer books 
77 of the company show that at that date each of the original 

bolders held six hundred and twenty-five shares and I, as 
trustee. held the rest of it, except so far as it had been issued to sub- 
scribers on the same day or previously. 


ye 
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Int. 23. Examine the promissory note now handed you, a copy of 
which will be made an exhibit to this question marked “ Exhibit 
Bb,” and state what that note was = for, if you know, and also 
_state when it was actually executed, if you know. 

A. During the fall of 1883 there was a number of subscribers to 
the treasury stock that was to be issued by the Pullman Iron and 
Steel Company or a company to be organized. Among those sub- 
scribers or parties agreeing to take this stock was Thomas 8S. King 
During the early part of 1884 all ora large portion of the subse 
to that stuck had paid the amount of their vouleasliaiines and | 
it was at the suggestion of Mr. King that he gave his note-for the 


| 
pers 


I 
think 
amount of his stock subscription, and this is the note that he so 
gave. I cannot Say the exact dat upon which 1t was oly n 

Int. 24. Was the transaction of the business which resulted in the 
giving 7 this ra? COlit lucted by a Corresp ndence between you and 


Mr. King, and if it was have you in your possession the letters 
written by King up to and including the one in wl _ that 
78 note inay have been sent to you ¢ if you havet lye mn your 


possession will you please produce them ? 

A. A portion of the transaction under which this note was given 
was by letter. I have not got all those letters in my possession. 

Int. 25. Will you now please state whether the note to which at- 
tention has already been called was received by you as an officer of 
the company from Mr. ming, one also what you did with it; whether 
it in any way came into the hands of the plaintiff in this suit, and, 
if it did, what was the transaction through which he received it? 

A. I,as an officer of the company, received it from Mr. King. 
Soon after the receipt of this note it became necessary for the com- 
pany to have funds, and it was assumed that I, as one of the inter- 
ested parties to this company, should provide a certain amount of 
money by the sale of stock, and Mr. Doane, claiming that | had not 
provided the full amount, offered to discount my own note and take 
this note of Thomas 8S. King as a collateral against the same. Soon 
after the execution of my note to J. W. Doane he asked me if | 
wished to hold this note of King’s and dispose of my own stock, I 
having 1 raised the money necessary to cover the amount of this sub- 
scription ; if not, he would take the note and assign to Thomas 8. 
King one bundred shares of his stock. This was before the 


79 company had commenced operations, and it looked as if it 
would be a very profitable institution, and I told him that ] 
did not care to dispose of an y — my stoc k. Soon A ril 19th, Lss4, 


J. W. Doane transferred one Ct dsharesof his stock. ‘The same 
was assigned to T’.S. King and held as collateral by J. W. Doane 
against the note given by King. The note that 1 gave to J. W. 
Doane, upon which the money was advanced, has been paid by me. 

Int. 26. You say that 1t was assumed that you should prov ie a 
certain amount of money by thesale of stock. Do you mean by that 
it was claimed that.you had bound vourself in any way to realize 
for the company a certain amount of money by the sale of stock ? 
Please explain more fully what the claim was. 

A. It was agreed that fifteen hundred shares of this stock should 
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be sold at a certain price, one-half of said stock being taken by the 
two subscribers. Upon my coming to Chicago I found that 1t was 
understood that Mr. Perkins and myself were to place the other one- 
half of that stock. 

Int. 27. The note which was given to Mr. Doane and discounted 
by him, the King note being collateral, was of what date and exe- 
cuted by whom ? 

A. It was of the date of March Sth, 1884, and executed by myself 


, 


, 


Individual] 
Int. 28. Can you now state when your note was paid ? 
SU A. I think about Septem ber ist, 1554 
Int. 29. You say that on April 19th, 1884, Mr. Doane trans- 
ferred one hundred shares of his stock. Please state how that was 
done, what othicer of the Company attended to the transfer, what 
certificate, if anv, was surrendered by Mr Doane, and whethera 
wholly new certificate was issued to Thomas 5. King or otherwise. 
State the facts fully. 

A. That was done by a certificate of transfer under date of April 
19th, 1884, to Thomas 8. King by J. W. Doane. Mr. Doane surren- 
dered his certificate of 625 shares,dated April 12th, 1884, and a new 
certificate was issued to him for five hundred and twenty-five shares, 
under date of April 19th, 1884, being the amount of his original 
certificate of shares, less the amount transferred to Thomas 8S. King, 
and a certificate of one hundred shares was issued to King. The 
certificate of stock was signed by W. E. Barrows, vice-president, and 
‘rank b. Felt, secretary. 

Int. 30. The stock which Doane 
to King was stock that was origina 
patent, was it not? 

A. It was. 

Int. 31. Now, has the Pullman Iron and Steel Co. ever received 
anything from Mr. Doane—and, if so, what—in consideration of the 
King note which was transferred to him in the manner you have 
described ‘ 

A. Indirectly it possibly has, but directly I think not. 
5] Int. 32. If there was anything further in the transaction 
by which Doane received the note, or any consideration mov- 
ing from him to the Pullman Iron & Steel Company, please state it. 

A. No: there is no consideration that the company received. 

Int. 38. Was any of the stock of the Pullman Iron and Steel 
Company ever sold by that company at par on the basis of pay- 
ment in money ? . 

A. There was none of the stock sold by the company on the basis 
of par. 

Int. 34. Referring now to the stock that was transferred by the 
original holders to you as trustee, aggregating, as | understand it, 
twenty-five hundred shares, at what rate was so much of that sold 
as was sold, and state how much of it was sold. 

A. Of the twenty-five hundred shares transferred to me as trustee 
fifteen hundred shares of that stock was sold at sixty-six and two- 
thirds cents on a dollar, the proceeds of tlhe same being used to erect 


ts 


surrendered and was transferred 
7? 
j 


ly issued in consideration of the 


’ 
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a manufacturing plant. At that time the balance of one thousand 
shares it was intended should be held and sold for an operating 
capital upon the basis of par. 

Int. 35. Has the one thousand shares referred to in your last an- 
swer ever been sold; and, if so, when? 

A. ‘The majority of it is still held by me as trustee. 
82 Int. 36. Had any portion of the one thousand shares re- 
ferred to been sold by the company prior to the first of Feb- 
ruary, 1554? 

A. I can’t say whether there was or not; I don’t remember. | 
think not. 

Ints.37 & 38 and the answers thereto were excluded on de- 
fendant’s objection. 

Int. 39. When did the company, as such, get its works In Opera- 
tion and begin the actual manufacture of the patent spike? 

A. I do not remember the exact date, but 1 think in May, 1554 ; 
possibly a little earlier. 

Int. 40. When, if at all, did it receive its first orders for the 
spikes, and will you please enumerate all the orders received by the 
company from its organization down to January Ist, 1854” 

A. I cannot give without further reference the exact dates upon 
which orders were received. 

Int. 41. Are you able to specify any orders received by the com- 
pany for spikes prior to the Ist day of January, 1554” 

A. At this time I cannot specify any orders received before that 
time. I know that before the commencement of operations by the 
company large numbers of orders had been received. 

Int. 42. Can you now specify any of the orders so received before 

the commencement of operations by the company ? 
83 A. I think that we had received orders from the Denver 
& Rio Grande road, Minneapolis, Sault Ste. Marie & Atlantic 
road, Louisville and Nashville road, Ohio Central railroad, and sev- 
eral others. Soon after the organization of the Company cireulars 
and sample spikes were sent to many of the leading railroads of the 
country and a large number of inquiries and orders were received. 

Int. 45. Have you as secretary aud treasurer of the company pos- 
session of the records of the company, its books, and the orders re- 
ceived by the company for the patent spikes prior to the Ist day of 
January, 1854; and, if so, will you now state specifically therefrom 
all the orders so received by the company prior to the Ist day of 
January, 1884? 

A. I have not got the records with me where I could give the de- 
sired information. 

Int. 433. The records and information requested are in your pos- 
session as secretary and treasurer of the company, are they not? 

A. I cannot say that they all are, as many of the inquiries and 
orders were given verbally, and at that time the works of the com- 
pany were not in operation ; consequently they could not be filled. 

Int. 44. Where orders were given verbally was there not 
84 some memorandum made of it in the books of the company ? 
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A. There was not until about the time the works were ready 
to operate. 

Int. 45. In answer to the interrogatory 42 you have spoken ofan 
order for spikes from the Denver and Rio Grande road. Now, was 
that order given verbally or in writing and from what officer or 
agent of the company was it received and where was such officer or 
agent located ? 

A. That order was given in writing, but by what officer I cannot 
state. I think it came from the general offices at Denver. It was 
first given by the purchasing agent in St. Louis verbally, afterwards 
In writing from general offices in Denver 

Int. 46. In answer to the same interrogatorv you refer to orders 
received from the Sault Ste. Marie & Atlantic, the Louisville and 
Nasliville, and the Ohio Central. Can you now state as to each of 
those whethe rit Was 1n writing, and, if so, from what otheers or 
agents of the respective companies they were received and from 
what place or places ? 

A. I think they were all in writing, but, not having the original 

orders at hand, I cannot give the other information desired. 
SO Int. 47. To what extent, if at all, has this patel spike been 

introduced among the railroads of the country, and is it In 
general use by any—and, if so, what—railroads in the country at 
the present time? 

A. ‘The spike has been quite largely introduced and is being used 
by several railroads at the present Lime; among them, we are fill- 
ing large orders from the Atchison, Topeka & Santa Fé and Wa- 
bash, St. Louis & Pacifie railroads; orders of about six thousand 
kegs from those two roads. 

Int. 48. Referring again to the treasury stock, so called, what 
amount of that stock, 1f any, has been issued or transferred to the 
plaintiff Doane since the same was placed in your hands as trustee? 

A. Three hundred and seventy-five shares. 

Int. 49. At what time did he receive those shares * 

A. They were issued May lSth, 1884. [ cannot state the date of 
lis receiving them. 

Int. 50. At what time, if at all, did the Pullman Iron and Steel 
Company acquire title to what is known, as their present plant? 
How much land have they in connection with it and from whom did 

they acquire it? 
86 A. I do not know the exact date of the deed. The ground 
was deeded by the Pullman Palace Car ‘ ompany, and con- 
tains, as I remember, about three and three-quarter acres. 

Int’s 51, 52, & 53 and the answers thereto were excluded on de- 
fendant’s objection. 

Int. 54. At the same time you say that three hundred and seventy- 
five shares of stock were issued to Mr. Doane, the plaintiff, or soon 
thereafter? State whether any—and, if so, what—amount was Issued 
to James H. Smith. 


Adjourned to Wednesday, the 8th of December, 1886, at 10 o’clock 
a. 0. 


} 


inl 
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Met, pursuant to adjournment, Wedne sday, the 8th of December, 
1886, at 10 o’clock. 


Int. 55. What business relation, if any, did James H. Smith sus- 
tain to George M. Pullman at the time of the original stock sub- 
scription and subsequently ? 

[ think his title was private secretary. 

Int. 56. Was anv of the stock of the Pullman Tron and Steel Com- 
pany—and,if so, whatamount—issued to James H. Smith or Mr. Pull- 
man after the transfer of the one-half to you as trustee; and, if so, to 
which of them was the stock issued and when? 

A. Under date of April 12th one-half of the stock of the 

87 Pullman Iron and Steel Company was transferred to me as 

trustee by the original subscribers. James H. Smith surren- 

dered his original stock certificate for twelve hun — land fifty shares, 

and a new certificate for six hundred and twenty-five shafes issued 

to him. Since that date there has been no tre mare stock issued to 
Mr. Smith or to Mr. Pallman. 

Int. 57. Did Mr. Pullman at any time contribute anything to the 
capital of this company, or purchase Or agree LO purchase or actu- 
ally acquire from the company any of its stock? If so, give the de- 
tails. 

A. Mr. Pullman, by eash or through the Pullman Palace Car 
Company, paid the Pullman Iron and Steel Company for three hun- 
dred and seventy-five shares of stock. Thesame hasnot been issued, 
He is and has been entitled since that time to have the stock issued 
to him. 

Int. 58. Did either Mr. Pullman or Mr. Doane contribute any- 
thing further than what you have stated—that is, Pullman paying 
for three hundred and seventy-five shares and Mr. Doane paying 
for three hundred and seventy-five shares; if so, what and when? 

A. They have not bought any stock of the company above the 
amounts mentioned. 

Int. 59. When the present Pullman Iron & Steel a ny’ 
88 plant was conveyed to it by the Pullman Palace Car Com- 
pany were the buildings and machinery about completed 
and ready for commencing the actual operations of manufacturing, 
and how had the amounts paid in by Pullman and Doane respect- 
ively been paid in? 

A. When the conveyance was made by the Pullman Palace Car 
Company to tne Pullman Iron and Steel Company the buildings 
and machinery were about completed, but before the beginning the 
erection of the plant the amount of land and site to be conveyed to 
the company waslocated. The subscription of Mr. Doane,amounting 
to twenty-five thousand dollars, was paid in cash. . The amount of 
twenty-five thousand dollars paid by Mr. Pullman was partially in 

cash and partially in an account of the Pullman Car C ompany for 
material bought of them during the building of the plant, the same 
being assumed by him, which was the same as cash to the company. 

Int. 60. State as nearly as you can the total cost of the plant up 
to the Ist day of July, 1884. 
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A. About one hundred and twenty-five thousand dollars. 

Int. 61. Have you individually ever purchased and paid for any 
portion of the capital stock of this company aside from what you 

acquire d by the assignment ol the patent to the company ; 
89 if so, when’ and what amounts? I mean by this to inquire 

whether vou have ever Reestts contributed any money to 
the capital of the company in consideration of treasury stock issued 
yr to be issued by you? 

To make up the seventy-five thousand dollars of stock that it 

Was assuliie d [ should take or place | plac d VV ith the company eight 
thousand dollars. for which I was to take stock or see that it was 
placed. This would entitle me to as much as that would buy at 
sixty-six and two-third cents. Afterwards I sold this stock, and 
then I left the money for the use of the company. 

Int. 62. So that the money that you put in, if unpaid, stands in 
the nature of a loan to the company, does it? 

A. It does, and was left there with the intention of taking it out 
in stock or otherwise. 

Int. 63. Are you able from your knowledge of the affairs of this 
company as secretary and treasurer to state what amount of the one- 
hundred-thousand- dollar-loan secured by the mortgage of July Ist, 
ISS4, bas actual! ly been floated by a sale sof the bonds and what use 
has been made of the proceeds of said bonds ? If so, State fully. 

A. TT we nty-five thousand dollars of those bonds were sold 
90 und the proceeds used in the operation of the company. The 
rest of the bonds, | believe, are yet in the hands of the Mer- 
chants’ Loan and Trust Company as trustee. A portion of the bal- 
ance of the bonds, in place of selling them, the Pullman Bank ad- 
vanced the antes. 4% nioney and the bouds ar es lm pression Is 
that aly rtion of those bonds are he l by bine Merchants’ Loan and 
Trust Company as collateral for the Pullm: aq — 

Int 64. Have you, since your examinati on yesterday, made 
further examination of the books of your ramadan so that you are 
now able to state what orders were received by your company for 
spikes prior tou the lst day of March, 1884? If so, please state fully, 
giving names, dates, and amounts. 

A. On February Ist we received the order from the Ohio Central 
road for thirty kegs of spikes. On February 2nd we had a telegraph 
proposition Irom the Same source for on thousand kegs, which we 
did not accept, owing to our inability to furnish them, and we have 
entered, prior to that order, upon our order book an order for fifteen 
hundred kegs for the Minneapolis, | Sault Ste. Marie & Atlantic: an 
order for one hundred and ten kegs for the Denver and Rio Grande 
road ; an order for six kegs to the Louisville & Nashville road, and 
ifter the entries for the Obio Central road an order for five hun- 

dred kegs from the Milwaukee & St. Paul road; an order of 
9] one hundred and twenty-five kegs for the Burlington, Cedar 
Rapids and Northern, and an order for five hunded kegs for 
the Northern Pacific road. The original order of the Burlington, 
Cedar Rapids and Northern was for two hundred kegs. This order 
was received some time in February, and from the entries on the 
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order book I am confident that all of these orders were received 
prior to Marel: Ist. In addition to the above orders, we had inqul- 
ries under date of January 2nd, 1883, from the Credit Valley rail- 
way for spikes in quantities of from five to one hundred tons; also 
inquiries for spikes from the Grand Trunk railway; also from the 
New York Central railway for two hundred kegs, which we were 
unable to fill; also from the Pennsylvania railwavy—part of these 
were for orders and part were inquiries if we could fill orders and 
for prices; also inquiries and orders from large numbers of rail- 
ways that we were unable to fill. 

Int. 65. I understand that the orders which you have enumerated 
in the last answer down to that portion of the answer in which you 
say, “In addition to the above orders we had inquiries,” ete., are 
all the orders that are booked Upon the orde r book of the company 
prior to Marcel lst for the PUPpose of being filled ? State whether 
this is correct; and, if not, explain fully. 

A. All of those orders mentioned in the first portion of my 

J2 answer were received in the regular course of business, re- 

ceived and entered for that purpose, There were several 

other orders for small lots that I have not enumerated there, and 

there were orders after thein of which I cannot give the exact date. 

Those mentioned in the latter part of my answer were not entered 

upon our order book to be filled on account of our inability to fill 
them. 

Int. 66. Have you since your examination on yesterday made 
such search that you are now able to say whether you have in your 
possession any of the letters received by you from Mr. King relating 
to the matters In issue in his case,and relate to the transaction in 
which the note sued on was given, written prior to May Ist, 1884? 
If vou have any or all of such letters please produce them. If not, 
please state what became of them. 

A. All letters that I have been able to find from Mr. King prior 
to that date are in the hands of Mr. Hale, attorney for plaintiff. 

Int. 67. State, if vou please, who were the members of the first 
board of directors of the Pullman Tron and Steel Company, and 

over what period their services extended ? 
V3 A. The first board of directors of the Pullman Iron and 
Steel Company were John W. Doane, O.8. A. Sprague, James 
P. Perkins, Frank B. Felt, and John A. Leach. They were 
elected for one year beginning October 8th, 1883. 


Cross-exaimnination by Mr. Hate: 


X Int. 1. When and in what manner was the subscription for 
stock in this company made by Thomas 8. King? 

A. Some time during August or September, 1883, I met Mr. King 
on Washington avenue,in Minneapolis, He remarked that he un- 
derstood that [ was interested in a certain enterprise, and asked me 
if there was any opportunity to make some money out of it. I told 
him that I was interested in that patent, and a company would be 
organized for the working of the patent, which was explained. He 
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said he would like an opportunity to get into it. Soon after that 
time I met Mr. King and told him that a certain amount of that 
stock would be offered at a certain price of sixty-six and two-thirds 
cents on a dollar. Some time later, which I think was prior to Oc- 
tober Ist, 1883, Mr. King subscribed for one hundred shares of said 
stock, the subscription, as | now remember, being in writing. 


94 Objection to that portion of the answer relating to the sub- 
scription, because it appears that subscription was in writing 
and answer is not the best evidence thereof. 
This objection was sustained by the court. 


By the Wirness: I told Mr. King in relation to the enterprise 
that from the best information that I had and from the parties 
who were interesting themselves in it and statements that had been 
made to me that it would be a good thing, but, like all other enter- 
prises of this kind, there was a certain speculation about it; that 
it would either be a big thing or possibly nothing at all. 

X Int. 2. State, if you know, what has become of this written sub- 
scription to this stock. | 

A. My recollection of this subscription, as well as some others, 
was sent to Mr. Perkins at Chicago. Where they are now or what 
disposition was made of them I cannot say. 

PRANK B. FELT. 

Subscribed and sworn to before me this Sth day of December, 
A. D. 1886. 

[ SEAL. | HORACE 8S. OAKLEY, 
, Notary Public. 


Q5 ( 0} Vv. 
Exuipir A, Frank Bb. Fett. Horace 8S. Oakley, Notary Public. 


Whereas full-paid-up stock has been issued in payment for the 
patent purchased by this company in accordance with a resolution 
heretofore adopted by its directors on the 3rd day of December, 1353 ; 
and 

Whereas it has been deemed advisable, for the purpose of putting 
the company 1nto successful operation, to ralse a certain amount in 
cash: and 

Whereas the parties to whom the stock was issued in payment for 
sald patent are opposed at the present time to any increase of the 
stock of the comb pany or to placing the stock of the said company 
upon the market, and for the purpose of obviating at the present 
time the necessity of the increase of the capital stock, and for the 
purpose of providing a working capital ‘for this company have 
agreed to and have transferred to Frank B. Felt as trustee twenty- 
five hundred shares of the full-paid stock of this company upon the 
express condition that it shall not be placed upon the market, but 

shall be sold by said Felt as trustee only to the donors of the 
96 said stock or to such persons as they may In writing approve, 
so that it shall net as large an amount of cash as possible, 
which sum so realized shall be paid into the treasury of the said 
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company, to be used for its working capital, and shall be credited 
to the said donors as a contribution for said purpose: Now, there- 
fore, be it 

Resolved by the directors of this company, ‘That the said transfer 
of the said twenty-five hundred shares of the full-paid stock to 
Frank B. Felt as trustee upon the above conditions be accepted by 
this company, and that sal | Felt, as trustee, shall be authorized to 
sell the said stock to the donors of the said stock or to any such 
person or persons “as they may in Writlhy approve, SO that it shall 
net as large an amount in cash as possible, and to pay the said sum 
so realize d into the treasury Ol this company vo be used for its work- 
ing capital, and that said sum shou d be er dited to the donors as a 
contribution for said purposes. 

A true copy. 

| SEAL. | HORACE 8. OAKLEY, 
Notary Publi. 

M7 The defendant rests 


No further evidence was offered by the plaintiff, and the fore- 
going was all of the evidence offered and all of the evidence intro- 
duced — the tri ll of sald cause: and there Upon, and atter argu- 
ment to the jury, the court directed the jury to find a verdict for 
the plaint tiff for the amount of the hole sued Oh. W ith interest, and 
accompanied said direction with the following remarks: 


GENTLEMEN OF THE Jury: I have no doubt in this ease the de- 
fendant has been atrociously swindled, and if there was any way 
within the power of the court as to the parties in this case to relieve 
him I should take great pleasure in doing it. I feel constrained to 
say the rules of law compel a verdict against him. Ordinarily |] 
might be contented with stating that fact, but I think it is fair to 
him, to you, and to the counsel that | explain those rules of law.so 
you can see how it is. 

Mr. King was induced to take stock in this Pullman Iron and 
Steel Company. lle h ad been acquaint d for some years, as | Ull- 


7 


derstand it, with Mr. Felt, : a gentleman who had been a resident of 
Minneapolis a id coyagye d in busine ele ting re, He had confide nce in 


him and took his representations as to what this Pullman Iron and 
Stee! Company Was doing, how much stock each had, how 
98 much had 
sentations he took this stock, received certificates of « stock, 
and made his note. He had so much confidence in Mr. Felt he 
didn’t write to Mr. Doane; didn’t write to Mr. Pullman or any of 
those persons to see whether Mr. Felt was telling the truth, but. as 
one honest man, believing Mr. Felt to be an honest man, trusted to 
Mr. Felt, and Mr. kelt has deceived him 
Now. there is nota syllable to testimon rin this Case he re to show 
that Mr. Pullman or Mr. Doane or Mr. Smith ever sald a word to 
this defendant, nothing to show that he ever asked for any informa- 
tion whether Mr. Felt had said anything other than the exact truth 
as to the fact of how much stock they had. There is no testimony 


} ° ; ; . : 
been pald 1n, ana On the strength of those repre- 
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for S500.000 (0) of stock. \WV he the T° t} nese 


elt $100,000 or $500.000 does not beat 
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They sold the patent 
Mr. 
the matter. It may 


+ 
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have be Nn a valuable patent or if may h: iV be Cl) worthless. That 
does not matte! Thev sold. it for $500,000 of stock and got the 
stock. Mr. Felt started out to get subseri sand got Mr. King’s 
subscription by these false representations, grees must undoubtedly 
be binding upon the company, but they are not binding upon any 
stockholder in it who does not know of them and is not a party to 
them. 
WY There were only four stockholders at first, but you can 
readily see—take an insurance company or any other com- 
pany, take this Electric Brush Company would not do for forty- 
Hite mel nocent of the fa sity of t ] sentations of one to be 
Ind by nose false statements of o - ) ider There is ho 
: t Mr. D or Mr. Put nan or Mr. Perkins ever knew 
or thos presentations on the part of Mr. Felt. ‘Lhe note was pay- 
ible to company. It was eens to Mr. Doane for a hundred 
shares k. He had 625 shares of | he surrendered 
one h shares. He transferr J his stock to the company and 
the company transferred it to Mr. Ki Mr. King got his stock 
was entitled and thi company . d of the shares it 
received. If there was anything in the tes to show that Mr. 
Doane was party to this transaction, tha s responsible for the 
imposing upon Mr. King,there would be s ng to fix upon, but 
there is not. He got this note indorsed | company, and Mr. 
King is taken in by the fraud pérpetrated Mr. Felt. 
lhe la settled that one who is possession of a prom- 
issoryvy naors before it 1s dus Is presumed LO be the bona fide 
holder of not You have got to s! is been guilty of 
wrong or the law says he ts th: holder and nothing 
LO taken ag Llnst him This : has been made in 
Lue interests of DUSINeSS SO LnNatl We WOUIG bi able LO hold hne- 
gotiable notes. Mr. Felt endorsed this | before it was due and 
ifter it was settled between him and the company, and the company 
is not chargeable em: any fraud perpetrated by Mr. Felt. The 
rule operates very harshly at times, but it hi is been settled at every 
court { ul 1e Sup reme Court down to the \\ that under those 
circumstances the man who holds the note ie the Jona fide owner 
Ot lt 


which direction to the jury to retur 


IS @] tit led to a verdict for the 


imount of the note, 


) a verdict for the plain- 
the time. 


lefendant, by his counsel, excepted at 
And thereupon, to wit, on said 22nd day of December, 1886, the 
jury returned into court their verdict, in conformity with the direc- 
tion of the court, in the sum of $8,170.00 in favor of the plaintiff, 
against the defendant. 

Whereupon the defendant prayed for a bill of exceptions, and, by 
consent of parties and the order of the court, plaintiff was allowed 
90 days in which to settle and have bill — exceptions signed ; and, 
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whereas none of the aforesaid matters are of record, this above bill 

of exceptions is duly allowed, signed, and sealed during the term 

h, 1587. 

101 & 102 DAVID J. BREWER, 
Circuit Judge. 


The foregoing bill of exceptions, examined by me, is found to be 
correct. 
March 9th, 1887 
W. E. HALE, 
Attorney for Plaintiff 
Filed March 18th, 1887 
OSCAR B. HILLIS, Clerk 


103 Supreme Court of the United States. 
THomas 8S. Kina, Plaintiff in Error, 


Joon W. Doane, Defendant in Error. } 

Know all men by these presents that we. Thomas 8S. King, as prin- 
cipal, and Charles A. Pillsbury and W. D. Washburn, as sureties, all 
of Hennepin county, State of Minnesota, are held and firmly bound 
unto John W. Doane in the sum of twelve thousand dollars, to be 
paid to the said John W. Doane, his executors or administrators; to 


. } 4 —_ oo j ' . ' . , a ' — i P n 
which payinent, well and trulv to be made, we DINd ourselves and 
. . . ’ ,7 } ’ | ,° 2 o . , » 
each of us, JOINTLY and severally, and our and each of our he 17S, eCX- 
: . ] } | i 
ecutors, and administrators. firmly by these presents. 


Sealed with our seals and dated this 28th day O] Mareh. LSS/. 
Whereas the above-named ThomasS. King hath prosecuted a writ 
of error to the Supreme Court of the United States to reverse the judg- 
ment rendered in the above-entitled action by the circuit court of 
the United States for the district of Minnesota, the plaintiff in error 
herein being defendant and the defendant in error herein being 
plaintiff in said cireuit court: 
104 Now, therefore, the condition of this obligation is such that 
if the above-named lhomas > IK Ine shall prosecute his said 
writ of error to effect and answer all costs and damages if he shall 
fail to make cood hy plea then this obligation shall be vold: other- 
wise to remain in full force and virtue. 
THOMAS S. KING. [SEAL. | 
CHARLES A. PILLSBURY | SEAL 
W. D. WASHBURN. [SEAL.| | 


Signed, sealed, and delivered in presence of— 
A. T. SAFFORD., 
As to Charles A. Pillsbury. 
. J. LEAVENWORTH. 
As to D. W. Washburn. 
IT. M. DILL, 
As to all. 


THOMAS 8S. KING VS. JOHN W. DOANE. 45 


105 Srate or MINNESOTA, | _. 
County of Hennepin, ' _ 

Be it remembered that on this 28th day of March, 1887, person- 
ally appeared before me Charles A. Pillsbury and D. W. Washburn 
and Thomas S. King, to me personally known to be the same per- 
sons who executed the foregoing bond, and they each acknowledged 
that they executed the same freely and voluntarily. 

T. M. DILL, 
| SEAL. | Notary Public, Hennepin County, Minn. 


i J 


STATE OF MINNESOTA, | 


County of Hennepin, | 

Charles A. Pillsbury and W. D. Washburn, beingduly sworn, each 
for himself, on his own oath, says that he is a resident and free- 
holder of the State of Minnesota, and 1s w 
his debts and habilities and 


rth the sum of twelve 


thousand dollars over and above all 


exclusive of his property exempt from execution. 
CHARLES A. PILLSBURY. 
W. D. WASHBURN. 

LOG Subscribed and sworn to before tne this 28th day of March, 


SS 


T. M. DILL, 
Notary Pul hie. ae } Lepin County, Minn. 


The foregoing bond and the sureties thereon are satisfactory to 
W. E. HALE, 


Altorney for Doan, Defendant in Error. 


OSCAR B. HILLIS, Clerk. 


The within bond and the sureties thereon are approved and 
supersedeas allowed this olst day of March. LSS /. 
DAVID J. BREWER. 


Judae U.S. Circuit Court. 


107 United States of America to Jolin W. Doane, Greeting: 

You are hereby cited and admonished to be and appearat a 
Supreme Court of the United States, to be holden at Washington on 
the second Monday in October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
eighth circuit and district of Minnesota, wherein Thomas 8. King 
is plaintiff and you are defendant in error, to show cause, if any 
there be, why the judgment in the said writ of error mentioned 
should not be corrected and speedy justice done to the parties in that 
behalf. 

Witness the Honorable D. J. Brewer, judge of the circuit court of 
the United States for the eighth cireuit, this 31 day of Mar., in the 
year of our Lord one thousand eight hundred and eighty-seven. 

DAVID J. BREWER, 
Circuit Judge. 


Oe EAE IE OR ES, MEET hm a ee —" ‘ : a —" 
ee a ee ee ee : 
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Service of the foregoing citation is admitted by me this 2nd day 
of April, 1887. 
W. Ek. HALE, 
Alt’y for J. W. Doane, Def’t in Error. 


[ Endorsed : | Ent. 265 D. Law. In the Supreme Court of the 


Us. John W. 


United States. ‘Thomas S. King, plaintiff in error 
Doane, defendant in error. Citation. Filed Apr. 8, 
b. Hiilts, clerk. Hart & Brewer, attorneys for plaintiff in error, Min- 


neapolis, Minnesota 


7 


ISS7. Osear 


108 Unitep STATES OF AMERICA: 


es mee eae eo aaa 
Circuit Court of the United States, District of Minnesota, ss : 


°ea°. } , a rg a : —7 » on } } | , . A < ° 
I, Osear Bb. Hillis, clerk of said cireuit court, do h ry certify and 
return to the honorable the Supreme Court of the United States that 


i 
: :, pase } P = 
the foregoing, consisting of 107 pages, numbered consecutively from 


] to 107, inclusive, is a true anda con Lranseript of the records 
} }: } ’ » Ss } , } 1} 4} ; } 
process pieadings, orders, final judgement, and all other proceedings 


. e 5 | ] 7 * » ¥* ’ ’¥ | ‘ | . 
lt) sald cause and ot the whole thereot! as appears irom tlie original 


] cs i 4 - ~~ ° ] ' 4] . sta tar , — . . 

records and files of said court; and | do further certify and return 
? : } ’ ’ } ' . ’ 

that I have annexed to said transcript and ineluded within said 


° , ® ° | ’ , . 
paging the origina! citation, together with the proof of service 


thereof 
In witness whe reof have her unLO sel Iny hand ati atiixed the 
seal of said court, at Saint Paul, in the district 
Seal U.S. Cireuit of Minnesota, this 15th day of April, in the vear 
Court, Dist. of of our Lord one thousand eight bundred and 
Minnesota elghty-seven, and of the Independence of the 
United States the One hun br d and Lith Vear. 
OSCAR B. HILLIS, ¢ 


By L. P. RICHARDSON, Deputy 


| Endorsed : | Lnited States cireul: court. district of Minnes La. 
John W. Doane vs. Thomas 8. King. Return to Supreme Court. 


Endorsed on cover: Minnesota C. C. U.S. No. 371. Thomas S. 
King, plaintiff in, error, vs. John W. Doane. Filed August 11, 1887 


THE SUPREME COURT OF THE UNITED STATES. 


OCTOREER “TRsH™M Ist. 


No. 77. 


THOMAS S$. KING, PLAINTIFF IN ERROR. 


JOHN W. DOANE. 


BRIEF FOR PLAINTIFF IN ERROR. 


F. B. HART, Attorney for Plaintiff in Error. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889 


No. 7@7. 


THOMAS §$. KING, PLAINTIFF IN ERROR, 
is, 


JOHN W. DOANE 
BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF CASE 

This action was originally brought by Doane agamst King, 
plaintiff in error, in the Circuit Court of the United States for the 
District of Minnesota, and was based upon a promissory note, 
duly executed and delivered by King to Doane on the 10th day of 
November, 1884, for $7,118.50, with interest from date at the 
rate of seven per cent. per annum. 

The answer admits the jurisdictional allegations of diverse 
citizenship, and the execution, delivery and non-payment of the 
note, and affirmatively avers that the note sued on was executed 
as a simple renewal of a certain other promissory note, which 
bore date January Sth, 1884, but which was actually executed on 
or about February 24th, 1884, whereby King promised to pay to 
the order of the Pullman Iron & Steel Company, on the first day 
of October, 1884, $6,666.66, with interest at the rate ot eight 
per cent. per annum, of which note Doane falsely claimed to be 
the owner and indorsee for value when the note sued on was exe- 
cuted. 

It is further alleged that the only consideration tor the execu- 
tion of the note sued on was the surrender and cancellation of the 
former note; that the former note was obtained by fraud and 
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false representations, and was without consideration, all to the 
knowledge of Doane, who is alleged to have acted in collusion 
with the person who actively perpetrated the fraud; that the in- 
dorsement and transfer of the original note to Doane was wholly 
without consideration, not bona fide, or in due course of business, 
and that the renewal was executed by King in total ignorance of 
the fraud, which had been perpetrated upon him, and upon the 
false representation by Doane, through his agent, that he was the 
bona fide owner of said first note. 

The facts, constituting the fraud, and relating to the transfer 
of the first note to Doane, are alleged in detail in the answer, and 
since no question arises as to the sufficiency of the pleading, or 
the relevency of the evidence, they will be summarized herein in a 
statement of the evidence introduced upon the trial. 

There was a reply, properly verified upon information and be- 
lief by Doane’s attorneys, and upon the issues thus formed a jury 
trial was had before his Honor, Judge Brewer, then Circuit Judge 
for the Eighth Circuit. (The complaint, answer and reply are 
embraced in original pages 1 to 32 of the printed Transcript of 
Record). 

Upon the trial, the plaintiff introduced his note and rested. 
The defendant offered and introduced evidence tending fully to 
sustain the allegations of his answer in all essential particulars, 
and rested, and no further evidence was offered by the plaintiff, 
except the letter, ‘ Plaintiff's Exhibit B.”’ (T. of R., original 
page 97, and “ Plaintiff's Exhibit B,”’ last half of original page 
69). 

Thereupon, after argument to the jury by counsel, the court, 
upon its own motion, instructed the jury peremptorily to return a 
verdict for the plaintiff for the amount of the note sued upon, with 
interest, to which instruction and direction the defendant, by his 
counsel, duly excepted. (T. of R., original pages 97 to 101). 

The jury returned their verdict in accordance with the order 
of the Court (original page 34), final judgment was entered 
thereon on the 8th day of March, 1887, for $8,327.31 (original 
page 47), a Bill of Exceptions was signed during the term (origi- 
nal page 101), embracing all the evidence in the case (original 
page 97), and this Writ of Error was duly prosecuted to this 
Court. 

It will be observed that the case rests upon the uncontradicted 
testimony offered by the defendant, and upon uncontested facts, 
except as possibly different minds might reach different conclu- 
sions upon undisputed evidence. This domain of controversy is 
a very narrow one. 
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The material facts established by the evidence we claim to be 
as tollows: 

For many years prior to February 24th, 1884, King had been 
a resident of Minneapolis, Minn. In October, 1883, there was 
organized under the laws of Illinois, with its principal place of 
business at Pullman, a corporation known as the “ Pullman Iron 
& Steel Company,’’ with an authorized capital of $500,000, 
divided into 5,000 shares of $100 each. The business provided 
for by the Articles of Incorporation was, the manufacture of iron 
and steel into any structural forms, but the particular business 
specially contemplated was, the manufacture of a railroad spike 
called the *‘ Bayonet Spike.’ To this end, at the inception of the 
organization, the plaintiff, Doane, together with one Frank B. 
Felt, James P. Perkins and James H. Smith (private secretary for 
Geo. M. Pullman), subscribed for and took the entire capital stock 
of the company (1,250 shares, or $125,000, each), transferring 
and assigning to the corporation 1n full payment therefor a pat- 
ent issued by the United States for the ‘‘ Bayonet Spike”’ afore- 


said. 


The patent was originally issued to Perkins. Afterwards, a 
quarter interest each was acquired by Doane, Felt, and Pullman. 
Later, Pullman assigned his quarter interest to his private secre- 
tary, Smith. Then the whole was assigned to the corporation, 
and the entire stock issued in equal amounts to Doane, Perkins, 
Felt, and Smith. Upto this time the utility and practical value 
of the patent was wholly conjectural and experimental. Whether 
Pullman, Doane, and Felt, paid Perkins anything for their res- 
pective interests therein, does not appear. The sole assets of this 
corporation, with $500,000 capital, then consisted of this patent, 
and the four incorporators owned all the stock. 

During its first vear’s existence, October, 1883, to October, 
1884, Felt was secretary and treasurer of the corporation, and 
Doane, Felt, and Perkitis, were members and a majority of ‘the 
board of directors, in full control of its affairs. The original cer- 
tificates of stock were issued to the four incorporators about the 
time of the organization of the company. 

At some time prior to April 12th, 1884, and prior to the giv- 
ing of King’s first note, in pursuance of a mutual agreement 
among the four stockholders, each made a so-called donation of 
one-half of his stock to the company, to raise funds for building 
a plant, and for working capital. (Original page 75.) The res- 
olution of the board of directors, accepting such donation April 
12th, 1884, recites that the proceeds “ realized shall be paid into 
the treasury of said company to be used for its working capital, 
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and shall be credited to the said donors as a contribution for said 
purpose.”’ (Original pages 95 and 96.) On Apmnl 12th, each of 
the four incorporators surrendered his original certificate for 
1,250 shares of stock, and received a new one for 625 shares, and 
the balance, except such as was issued to intermediate purchasers, 
and except 750 shares, which were taken and paid tor in equal 
amounts (375 shares each) by Pullman and Doane, at 62%, cents 
on the dollar, was held by Felt as trustee for the company 

From atime anterior to the completed organization of the 
company, down to the date of the actual execution of the note, 
dated January Sth, 1884, (but actually signed February 24th, 
1884) Felt had been negotiating with King (an old acquaintance 
and friend), with a view to his becoming a subscriber tothe stock 
of thecompany. No contract to actually take stock was ever 
consummated, until the transaction of February 24th or 25th, 
1884 (Original pages 48 and 54, and correspondence, original pages 
05 to 67). King had no knowledge of the afiairs of the compa 
ny, except such as he derived trom Felt, upon whose statements 
he implicitly relied. The correspondence between them began No- 
vember 7th, 1883, after the organization of the company, and 
when Felt was itsduly elected and acting secretary and treasuret 
In addition, frequent oral representations were made. 

The negotiations clearly contemplated a subscription for 
stock directly to the company, and not a purchase of stock from 
any other person. During the negotiations, Felt, with knowledge 
of their falsity, made material false and fraudulent representa 
tions to King, which were relied upon by him, and which induced 
him to execute his note for stock to be issued to him by the com- 
pany. These representations related to the actual business of the 
company then being transacted, and to the capital and resources 
of the company 

December 20th, 1883, hy letter, Exhibit "'C 
96), hestated, ‘‘I closed contract for 12,000 kegs spikes last night 
at a profit of $1.50 per keg,’’—a total profit of $18,000. This 


s+ 


(Original page 


statement is shown by his own unwilling testimony, when con- 
fronted by his books, to be wholly false, as all contracts taken 
down to March Ist, 1884, amounted to less than 3,000 kegs, 
(Original pages 90 and 92) and no contract as early as Decem- 
ber 20th, 1883, for any spikes whatever, is enumerated by him. 
Again, on January 21st, 1884 (Exhibit ‘E”’, original page 58), 
he wrote, “Our spike has been adopted by many of the leading 
roads, and orders coming in too fast for us. Now figuring on the 
eastern factory;’> and February 11th, 1884 (Exhibit ‘‘H”", origin 
al page 62), ‘‘ We have booked all the orders at full prices we dare 
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to; and February 22nd, 1884 (Exhibit ‘|’, origimal page 64), 
‘Have made arrangements to start another manufactory at 
Pittsburgh. Weare having great demand for our spikes. Think 
we could fill two more factories with work 1f we had them.” 
There was evidence in the case—less direct than in the first 
instance cited —fairly warranting the conclusion of the falsity of 
all of these statements , 

Concerning the actual paid up capital of the corporation, 
elt represented, (Exhibits “‘E”’ and “H"’, original pages 57-58 
and 61-62, and original pages 49 and 50) that $75,000 of the 
stock had been given to Perkins for the patent; that $75,000 
each had been taken by Pullman and Doane at 66% cents; that 
$100,000 had been taken by Pullman and Doane at par; and 
that all of the stock, except the $10,000 which King was to have, 
had been taken and fully paid for, and all at par, except the two 
blocks of $75,000 each to Pullman and Doane at 66% cents, and 
a like amount ($75,000), which he had undertaken to place, and 
had placed at the same rate. The facts, as disclosed by the test1- 
mony of Felt himself, were, that the whole stock had been origin- 
ally issued as full paid stock in consideration of the assignment of 
the patent to the company; that ‘one-half of 1t had then been 
placed in Felt’s hands, as trustee, to be sold—1,500 shares at 
66%, cents on the dollar, and the balance at par (Original page 
81); that Doane and Pullman had each taken, or agreed to take, 
500 each, at 6624 cents on the dollar; that 
ed to take $100,000, or any other 
500 each at par, or at all (Onginal 


375 shares, or $37 
they had never taken or agre 
amount inexcess of the $37,: 
page 87), and that the only other stock which had been sold was 
some portion of a block of $75,000 (what portion does not ap- 
pear), which Felt had agreed with the other stockholders to fmd 
market for 

The condition of the company, as represented, and as actually 
existing, is contrasted in the followimg schedules: 


AS REPRESENTED 
Proceeds ot $75,000 stock each to Pullman and Doane 


OE FO vrkincssaconicibtunkiniscrtbiaaksis dithimansconeveiactiligaaeae $100,000 
Proceeds of $100, O00, to Pullman and Doa ine at par..... 100,000 
Proceeds of $75,000, sold by Felt, mecluding that to 

te Oe iii is sania st seanpasadanceceabaaiaaiaal 50,000 
Proceeds of bal. of capital stock at par, ines tie $75,000 

to Perkins for patent, being $100,000..... PG Po Moho 100,000 

eh CRUE ninco cdiccisiciecinees scibaguctitinemulia Paprerer sre $350,000 


and the patent. 
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ACTUAL. 
Proceeds $37,500 stock each to Pullman and Doane at 
66%%...... CS Ty en fo palettes ey Ran eee ee $50,000 
Proceeds of the $75,000 sold by Felt (if all sold) at 
GR PR oe Saeipeory ee ob beckbubbedabwaesuael a rie 50 OOO 
Total cash...... puittudabsancdieduel'scusiiassasiantemme anh: ies $100,000 


OE Se AOE SHORTEN ios .o00serrcccocscsericiocsionecs silt . 250,000. 


ee NG IE iis is icccnccvneescscncisaaped cceiupuipaienitinaiienain 100,000 

July 1st, 1884, the plant acquired by the $100,000 cash sub- 
scriptions was mortgaged for $100,000. (Original pages 89 and 
90), 

February 18th, 1884, King proposed to give his note for 
$6,666.00, due October Ist. (Exhibit ]., original page 63). Felt 
wrote February 22nd that he had made arrangements to use the 
proposed paper, (Exhibit J., original page 64), and the same was 
enclosed in letter of King to Felt, dated February 25th, (Exhibit 
L., original page 65), and Felt’s official receipt as treasurer was 
returned to King, (Exhibit M., original page 66), in which it was 
specifed that full paid stock would be issued to King for $10,000 
when the note was paid. 

April 19th, 1884, Felt again wrote, enclosing a certificate of 
stock, and stating that Doane had advanced the money on the 
note, and desired to hold King’s stock as collateral. (Exhibit N., 
original page 67). King, accordingly, endorsed the certificate in 
blank, and returned it to be so held by Doane. (Exhibit P., orig- 
inal page 69). 

King’s note was payable to the Pullman Iron & Steel Com- 
pany, (Exhibit K., original page 65), was receipted for by Felt 
as treasurer, and the transaction was with the company, and not 
with Felt individually. (Original page 78). The company, how 
ever, did not issue any of its stock to him, nor did he receive any 
of the stock held in trust for the company. Neither did the com- 
pany in any way receive the benefit of the note. On the other 
hand, immediately upon its receipt by Felt, he endorsed it as 
treasurer, and then individually, (original page 65), and handed 
it over to Doane as collateral to his own note discounted by 
Doane. (Original page 78). 

There is no direct statement, or necessary inference, that the 
money obtained by Felt from Doane in this transaction in any 
way went to the company. If it did,it was upon Felt’s personal 
account. The company never received anything from Doane for 
the note. (Original pages 78, latter part of 80 and 81). Felt’s 
loan from Doane was repaid to him. (Original page 79). Before 
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such payment, Doane proposed to Felt to keep the collateral note 
of King as his own, and transfer 100 shares of his own stock 
issued to him for the patent to King, and this was done without 
King’s knowledge. (Original 78 to 8&1 inclusive, and original 
page 52) 

At the maturity of the first note, King was unable to meet it. 
He was still in entire ignorance, both of the fraud which had been 
perpetrated upon him in obtaining it, and upon him and the com- 
pany in the transfer thereof to Doane, and he believed Doane to 
be the bona fide holder and owner thereof. (Original page 53). 
Additional security was demanded of King, and he gave the note 
sued on, secured by the $10,000 stock in the Pullman Company 
and $8,500 stock in the Brush ElectricCompany. (Original page 
03). 

(The counter claim in the answer for the conversion of the last 
mentioned stock becomes immaterial, because of the surrender of 
this stock by Doane after the answer was filed). 

The stock in the Pullman Company has always remained in 
Doane’s possession, indorsed in blank, and the answer renounces 
all claim thereto. 

SPECIFICATION OF ERRORS. 

Accompanying the return to the Writ of Error, as required by 
Sec. 997, Revised Statutes, is an assignment of errors and praver 
for reversal. (T. of R., p. 2). The sole assignment there pre- 
sented and now relied upon is, that thecourt erred in directing the 
jury to return a verdict for the plaintiff for the amount of the note 
sued upon, with interest. 

BRIEF AND ARGUMENT. 
I. 

The note sued on, being a mere renewal of the former one, 1s 
subject to the same defences as the original note. 1st. Daniel on 
Negotiable Instruments, Sections 177, 179 and 205. The legal 
proposition is elementary. 

The evidence is undisputed that, at the date of the renewal, 
King was entirely ignorant of the fraud, and believed that the 
original note had been discounted by Doane in the ordinary course 
of business. (Original page 52). 


a ener rams 


I]. 
The evidence, as pointed out in the preceding statement of 
facts, not only tended to show, but very clearly established that 
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the original note was procured by gross fraud and wilful false 
representations, which were believed and acted upon by King 
So clear was the evidence, that thecourt,in explaining to the jury 
the reasons for the peremptory direction given them, said, (orig. 
inal page 97), ‘‘I have no doubt in this case the defendant has 
heen atrociously swindled ;"’ and again,1n passing upon a motion 
for a new trial (original page 38), ‘‘ The only question is, was 
plaintiff a bona fide purchaser betore maturity of the note, of 
which the one in suit was a renewal’? The testimony discloses 
the fact that the original note was obtained by false representa- 
tions.”’ 

Such being the unquestionable fact, it is clear that a prima 
facie defense was shown, and that the burden was cast upon the 
plaintiff to show himself to be a bona fide purchaser of the note, 
before maturity, in the ordimary course of business, and for a val 
uable consideration. 

This general proposition 1s now almost universally established, 
and admits of no debate in this court. 

Smith vs. Sac County, 11 Wa/l., 148. 

Commissioners, etc., vs. Clark, 94 U. S., 285. 

Collins vs. Gilbert, 94 U. S., 761. 

Stewart vs. Lansing, 104 U’. S., 509-510. 

The plaintiff offered no evidence whatever, and gave no testi- 
mony concerning the transaction by which he acquired the note. 
The verdict was peremptorily directed in apparent disregard of 
the legal presumption arising from proof of traud in the inception 
of the note, since the court in its explanatory remarks used this 
language (Original pages 99 and 100), ‘‘ The law is well settled 
that one, who 1s 1n possession of a promissory note endorsed be. 
fore it is due, is presumed to be the bona fide holder of the note. 
You have got toshow he has been guilty of wrong, or the law 
says he 1s a bona fide holder, and nothing can be taken against 
him.” 

The peremptory instruction was clearly erroneous, unless the 
evidence adduced by the defendant, in addition to the proof of 
fraud, further clearly and unmistakably established that the plain- 
tiff was a bona fide holder for value, within the meaning of the 
law. 


ITI. 


This brings us, necessarily, to a consideration of what the 
detendant’s evidence does and does not establish concerning the 
transaction by which plaintiff acquired the note. 
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To sustain the judgment itis essential that it should unequiv- 
ocally appear from the evidence introduced by the defendant that 
the plaintiff was a bona fide purchaser of the note for value, be- 
fore maturity, and in the ordinary course of business. It is con 
ceded, however, that under the rule established by Murray vs. 
Lardner, 2 Wal., 110, and other cases, proof of a purchase for 
value would raise a presumption of bona fides. 

The contention of plaintiff m error ts, first, that the plaintiff 
was not a purchaser of the note at all; second, that it does not 
appear that he gave value for it; third, that he took it out of the 
ordinary course of business, and under such circumstances as 
overcome the presumption of bona fides, if he was a purchaser 
for value. 

THE PLAINTIFF WAS NOT A PURCHASER OF THE NOTE. 

Upon the execution and delivery of the note by King, the con- 
tract between him and the company was left executory so far as 
the company was concerned. The receipt, executed by Felt as 
treasurer, and accepted by King (Exhibit ‘‘M’’, original page 66), 
contained the terms of an express contract, binding upon both 
parties, the effect of which was, that King should be entitled to 
receive his stock when, and only when, the note was paid. King 
did not ipso facto become entitled to any stock, or to assert or 
exercise any rights as a stockholder. His nghts were conditional 
and in abeyance. Unless the terms of this contract should be 
waived by the company, or modified by mutual agreement, King 
could not assert any voice or interest in the concerns of the cor- 
poration prior to the payment of the note. Doane knew of this 
condition of affairs, for the proposition emanated from him to 
‘take the note and assign to Thos. S. King one hundred shares 
of his stock."’ (Last lines of original page 738.) 

Now note the steps of thisso-called purchase. All the evidence 
pertaining thereto is embraced in Felt’s deposition. Interroga- 
tories 25 to 32,inclusive. (Origimal pages 78 etseq). Doane first 
discounted Felt’s individual note, and took the King note, in- 
dorsed first by Felt as treasurer, and then by Felt individually, as 
collateral security. This was ‘‘soon after the receipt of this 
note,”’ Felt’s note to Doane being dated March&Sth, 1884. (Orig- 
inal page 79). 

It is unnecessary to inquire what rights are acquired by a di- 
rector in a corporation, who knowingly accepts a note belonging 
to the corporation as collateral to the individual obligation of the 
treasurer thereof. Whatever the rights so acquired, they were 
certainly extinguished by the payment of the principal debt, which 
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was paid ‘about September Ist,1884."" That the principal debt 
was a purely individual obligation of Felt’s, admits of no ques- 
tion. 

The inference drawn by the court below in disposing of the 
motion for a new trial, that the money, which Felt procured from 
Doane, was handed over tothecompany, might be conceded with- 
out prejudice to our contention, but it would necessarily carry 
with it the further inference, that Felt received, or was entitled to 
receive, stock in the company therefor. Felt individually repaid 
the money borrowed from Doane, and heiseither individually out 
of pocket the amount of that loan, or he received an equivalent 
from the company therefor. He expressly states in his testimony 
that he, having provided the amount of money necessary to cover 
this subscription, preferred to keep the stock himself, and let 
Doane sell some of his. (Original pages 78 and 79). 

Again, the testimony of Felt is clear and direct to the effect, 
that the company received nothing from Doane forthe King note. 
(Original pages 80 and 81). 

“Int. 31. Now, has the Pullman Iron & Steel Company ever 
received anything from Mr. Doane, and if so, what, in considera- 
tion of the King note which was transferred to him in the manner 
you have described ? 

‘A. Indirectly it possibly has, but directly I think not. 

“Int. 32. If there wasanything further in the transaction by 
which Doane received the note, or any consideration moving from 
him to the Pullman Iron & Steel Company, please state it. 

“A. No; there is no consideration that the company re- 
ceived.”’ 

Doane simply transferred to King 100 of the 625 shares, 
which he had received for his interest in the patent, and thereby 
assumed to acquire an absolute title to thenote, which he already 
held as collateral to the mdividual obligation of the treasurer, 
and now asserts that title and his rights thereunder as being 
superior to the rights of the original holder, i.e., not subject to 
the same defences. 

In determining the motion for a new trial, the court below re- 
ferred to the positive testimony of Felt that the company received 
no consideration from Doane for the King note, but suggested 
that the facts nevertheless appeared tobe otherwise. If the testi- 
mony is fairly susceptible of two interpretations, we need no more 
than advert to the settled rule that the case should have been left 
to the jury, but our contention is, that the view of the court be- 
low is wholly against the evidence. 

The way in which, as Felt says, the company may have indi- 
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rectly received some consideration for the note, and the only way, 
was that Felt by using it as collateral may have been enabled to 
raise funds with which he took, for himself, or for other persons 
to whom he had sold or agreed to sell stock, some portion of the 
$75,000, which, as between himself and the three other stock- 
holders, it was expressly or tacitly understood he should place. 
But what if this was accomplished? The fact remains that 
Doane was repaid by Felt; his rights, if he had any as the holder 
of the collateral, were extinguished; and the company gave to 
Felt, or some of his vendees other than King, some of its treasury 
stock im return for the money so received. 

For the purpose of the argument, (and for that only), let it 
he granted that ‘defendant received his 100 shares of fully paid 
stock, as he contracted for, the company received the money, (for 
which, however, Felt or his vendees received stock), and the plain- 
tiff parted with his 100 shares."" (Opinion on motion for new 
trial, last part original page 41). It by no means follows that 
our contention is one relating to “form,” rather than substance. 
On the other hand, the facts above recited are remote from the 
matter of most vital and substantial right in this case. 

The present question is not, whether Doane’s stock, duly 
transferred, conferred upon King all the rights which he would 
have had through a direct issue of stock by the company, but 
whether Doane’s stock seals King’s lips against the assertion of 
the fraud practiced upon him, when the company’s stock would 
not. Again, the question is not, whether the stock transferred to 
King puts him in substantially the same position he would have 
occupied, if Felt, after purchasing stock with the money loaned 
him by Doane, had transferred the stock thus purchased directly 
to King, and himself appropriated the King note. The real ques- 
tion is, is he in a worse position ? 

As against Felt or the company, King would unquestionably 
have a perfect defence. For present purposes, let Doane’s stock 
he considered as the equivalent of the company’s. The trouble ts 
not, in the view we are now considering, that Doane’s stock will 
not serve the same purpose as the company’s, or Felt’s, but that 
he cannot be compelled to take Doane’s, or the company’s, or 
Felt's, except by the enforcement of a contract vitiated by a gross 
fraud. Felt could not enforce it. The company could not entorce 
it. Doane cannot enforce it, unless through a purchase ot the 
note he has acquired a position superior to either. 

It is fallacious, however, to say that King recetved his stock 
‘‘as he contracted for. What he contracted tor was the repre- 
sentative of value—his proportionate interest ina company with 
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$350,000 of paid up cash capital. What he got was the repre- 
sentative of lies and fraud. 

The company received the money? Yes; but from Felt, and 
as Felt’s money, and not from Doane, or as Doane’s money, and 
for the money the company gave Felt its stock, and Doane’s loan 
to Felt was repaid 


jut ‘the plaintiff parted with his 100 shares"’? Yes; but 


not to the company as value given to the payee for King’s note, 
but directly to King, as a consideration furnished by stealth, im 
performance of the letter of an executory contract, into which 
the maker of the note had been entrapped by fraud. Having un- 
dertaken, without King’s assent, to become a party to, and to 
avail himself of the benefits of an executorv contract between 
King and a third party, he certainly acquires no higher rights or 
superior equities than belonged tosuch third party. If a stranger 
to a contract, by secret and substituted performance, can acquire 
any rights whatever, such rights must be in subordination toany 
inherent invalidity in the contract, whether known or not. 

[It certainly will not be claimed that Doane purchased the note 
bv asale of his stock to thecompany. Such a theory would be 
wholly unsupported by any evidence, and in conflict with the di- 
rect testimony of Felt (Original pages 79 and 80). 

[t would also be in conflict with a well settled legal principle, 
that a corporation cannot purchase its own stock, except under 
circumstances not here existing. 


Ist Morawetz on Corporations, Sec. 112. 
German Sav. Bank vs. Walfkuhler. 19 Kans.. 60. 
Abeler vs. Cochrane, 22 Kans.,. 405. 


As a means of meeting business exigencies, and for a limited 
class of legitimate purposes, corporations have been sometimes 
held to have power to purchase their own stock, but never for the 
simple purpose of enabling a stockholder and director to absorb 
the assets of the company, and withdraw its capital for his own 
benefit. Such a transaction necessarily amounts to a fraud upon 
every other stockholder. 

At the time of the transaction in question, Felt, as secretary 
and treasurer of the company, held as trustee, to be sold for the 
benefit of the company, at least $100,000 of the company’s stock. 
His. letters to King were filled with urgency for funds to meet the 
company’s contracts. Under this:state of things, the company 
had no power to devote its assets to the acquisition of its own 
stock, simply to accommodate a director who had more stock 
than he wanted. 
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Finally, if Doane had purchased the note from the company 
by a sale of his stock to the company, King would not have been 
called upon to give back the stock to Doane as collateral security 
for the note. This latter transaction, however, was a perfectly 
reasonable and consistent one, if, as was represented to King, 
Doane had advanced the money to the company, thus enabling 
the company to issue its own stock to King in advance of the 
actual payment of the note, which had been made an express con- 
dition precedent by the terms of the contract. 


ag 
IT DOES NOT APPEAR THAT DOANE PARTED WITH 
VALUE. 

The only thing that he parted with at all (having received 
back his money from Felt) was $10,000 in stock. This stock 
was a part of the 625 shares, which he received for his patent, or 
his interest therein. The whole capital stock of half a million 
dollars was first issued in consideration of a patent, which had 
not vet passed bevond the stage of mere experiment. The motive 
for so doing is explained by the witness Felt (original page 74) 
in these words, ‘‘ The patent was considered of great value, and 
was issued in payment of the full capital stock, thus making the 
stock full paid and non-assessable.’’ The evidence, in so far as it 
touches the subject at all, tends to show that the patent was in 
fact of no value, though the parties to the transaction may then, 
as the witness states, have believed it to be valuable. 

Whether they so believed or not, the transfer of the patent, as 
vet of no established utility and demonstrated value, in consider- 
tion of the issue of the whole capital stock of half a million dol- 
lars, and for the purpose of making the stock ‘full paid and non- 
assessable,’’ and in order that they might deal with it as such, 
was a fraud upon the public, and upon all persons dealing with 
the company, or its stockholders, upon the faith of its capital 
being paid up. As between the parties to the arrangement, it 
may have been valid, but not as to creditors, or any persons hav- 
ing a right to treat the capital as a trust fund. 

Scovill vs. Thaver, 105 U. S., 153 

Sawyer vs. Hoag, Assignee, 17 Waill., 610 

(/pton, Assignee, vs. Tribhileock, 91 U. S., 47. 

The burden was upon Doane to show that he purchased the 
note for value. He offered no testimony whatever. H the ev. 
dence showed a transaction between Doane and. the company, 
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constituting, as understood by them, a purchase of the note, 

(which it does not), would the surrender of stock thus acquired, 

without any affirmative proof of the value of the patent, or of 

the stock, constitute a giving of value within the meaning of the 
rule ? 

Some authorities have held there must be proof of the giving 
of “full value,’ others of “fair value,’’ and still others that the 
amount ot value given is only material as having a bearing upon 
the question of mala fides. 

Assuming the latter to be the rule in this court, it nevertheless 
must be made to appear that some value was given. There ts no 
evidence that the stock was of any value whatever. While this 
court does not accept the rule which prevails to a very great ex- 
tent in the state courts, that the purchaser of negotiable paper, 
fraudulent in its meeption, can recover from the maker only the 
amount paid by him, or some bona fide prior holder thereof, 
(Cromwell vs. Sac County, 96 U.S., 59), that rule may neverthe- 
less be adverted to as indicating the scope of the other rule held 
by allcourts, that the holder must affirmatively show that he 
vave value. 

y. 

THE TRANSACTION, BY WHICH DOANE ACQUIRED THE 
PAPER, WAS NOT IN THE ORDINARY COURSE OF 
BUSINESS, AND WAS ACCOMPANIED BY CIRCUM- 
STANCES INCONSISTENT WITH GOOD FAITH. 


Without further dwelling on the facts already discussed, that 
he first took the note as collateral to Felt's individual note, and 
then undertook to dispose of his own stock (which the company 
could not legally acquire in exchange for the note), we now call 
attention to the further fact, that the transfer of the note to 
Doane, and of Doane’s stock to King, per se, involved a gross 
traud as against King. To illustrate the nature of the fraud, 
suppose the transaction to have been upon a larger scale. In its 
essential elements it would have been the same, if King had been 
negotiating to acquire directly from the company one-half of its 
entire stock, or $250,000 in amount. The difference to him, 
whether the amount which he should pay should go into the 


treasury of the company, or into the pockets of one or more of 


the stockholders, is both apparent and striking. In the one case, 
the capital and assets of the company would he augmented by 
the precise amount which he might pay. m the other it would 
not be mereased by a single penny, but m both cases this stock 
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would represent simply his proportional interest in such capital 
and assets. 

We conceded, in a former portion of the argument, for the 
purpose of the argument only, that King got what he bargaimed 
for, when he got stock, but looking at stock in its true light — 
simply as representing a fractional interest in the whole property 
of the company —it is evident he did not get what he bargained 
for. It was a matter of weighty importance to him, and toevery 
subscriber for stock, whether he got his stock from the company, 
or from an “‘inside"’ stockholder to whom it had already been is- 
sued as “fully paid and non-assessable."’ He has been made the 
victim, not of one, but of two atrocious swindles. First, when 
Felt lied to him as to what the capital and the assets of the com- 
pany really were, and obtained his note; and second, when Doane 
and Felt conspired to foist upon him Doane’s stock, thus divert- 
ing from the treasury to Doane’s pockets the proceeds of that 
subscription. 

The very transaction of the acquisition of the note being 
tainted with a fraud against King, the holder cannot be entitled 
to the protection accorded to bona fide purchasers of negotiable 
paper. 

The second fraud alone, if thefirst had never been perpetrated, 
would of itself constitute a complete defence to the note. Take 
the case supposed of a subscription for one-half of the capital 
stock of thecompany. Doane knows that a note has been exe- 
cuted to the company, and that King expects to receive from the 
company an issue of one-half of its capital stock, and that his 
note, or its proceeds if discounted, will go into the treasury of the 
company. Heenters into a secret arrangement of which King 
knows nothing, by which he transfers to King hisown stock, and 
diverts the note and its proceeds from the treasury of the compa- 
ny to his own pocket. King, as the supposed owner of one-half 
of the stock in the company, which means practically a one-half 
interest in the assets of that company, is defrauded just in pro- 
portion as the assets are diminished. 

Can Doane upon this state of facts maintain an action against 
King upon the note? Clearly not, because by surreptitiously sub- 
stituting his own stock for that of the company he is attempting 
to enforce a contract against King, which he never made, and 
which in its substance and effect and pecuniary results to King is 
wholly different from the contract which he did make. 

In this connection, it is to be remembered that $100,000 in 
stock held by Felt in trust under the donation to the company 
was never sold at all, as shown by the testimony of Felt taken 
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nearly three vears after Doane’s stock was transferred to King. 
(Original pages 81 and 82) 

It would be strange, indeed, if the second fraud could so neu- 
tralize the first as to deprive King of the perfect defence, which he 
undoubtedly had as against the corporation named as payee in 
the note. 


We insist then, that the so-called transfer was in and of itself 


a fraud upon the maker of the note, and hence not bona fide. 

‘Fraud cuts down everything, and although the holder may 
pay value, yet if his acquisition of the paper be in any respect 
fraudulent—as where it is made or transferred to give him prefer- 
ence over other parties to a compromise of creditors—he cannot 
claim the position of a bona fide holder.” 

Ist. Daniel on Negotiable Instruments, Sec. 770. 

In the case of Lawson et al, vs. Weston, 4 Esp., 56, following 
the still earlier decision of Lord Mansfield in Miller vs. Race, 1st. 
Burrow, 452, it was said by Lord Kenyon: ‘Jf there was any 
fraud in the transaction, or if a bona fide consideration had not 
heen paid for the bill by the plaintiffs, to be sure they could not 
recover.” 

In the later case of Goodman vs. Harvey, 4 Ad. & El., 870, 
re-establishing the rule of Lawson vs. Weston, it is said: ‘* Where 
the bill has passed to the plaintiff without any proof of bad faith, 
there is no objection to his title.”’ 

The had faith, which vitiates the nghts of a holder of nego- 
tiable paper, may consist in a transfer, which per se to the know- 
ledge of the transferee operates as a fraud upon the rights of any 
person, as well as in actual notice of a fraud perpetrated upon the 
maker. 

Swift vs. Smith, 102 U.S., 442. 

A transfer, tainted with fraud or bad faith in whatever form, 
is not panoplied with the protection which the law in the interests 
of commerce wisely accords to the bona fide holder of commercial 
paper. Neither do we conceive it possible that this transaction, 
irrespective of the taint of fraud,can be held to be in the ordinary 
course of business, which means ‘‘according to the usages and 
customs of commercial transactions.” 

Ist. Daniel on Negotiable Instruments, Sec. 780. 

Kellogg vs. Curtis, 69 Me., 212. 

The possession of this note, and the indorsement of the same 
in the name of Pullman Iron & Steel Company, by Felt as treas- 
urer, were both procured through the transaction of the personal 
loan to Felt, for which this note was taken as collateral. This 
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transaction was certainly not one in the ordinary course of 
commercial business. The subsequent transaction, by which the 
possession and title thus obtained were sought to be converted 
into an absolute title, was also purely personal as between Doane 
and Felt,‘and so far as appears without the knowledge of the 
company. Doane’s proposition to Felt that he personally, instead 
of Felt personally, should supply the stock to King, and the sub- 
sequent action upon that proposition, eliminates the corporation 
as fully from the transaction, as though Felt individually, instead 
of the corporation, had been the payee and owner of the note. 

It must be remembered that the relation of principal and 
agent did not exist between Felt and King. The former was not 
authorized to negotiate King’s note upon the market for stock 
wherever he might secure it. The note was payable to the corpo- 
ration, of which Felt was treasurer. Of this, Doane was bound 
to take notice. He knew that the consideration to be given by 
the company was stock, and that it had not been given as yet, 
else he could not have proposed to himself transfer his stock to 
King and take the note. 

We do not claim that the fact that Doane knew that the con. 
sideration of the note was an executory contract to issue stock, 
made the note non-negotiable as to him. It is held otherwise by 
high authority. We do claim, however, that when Doane himself 
assumed the performance of that executory contract, and that 
without the knowledge of the maker of the note, the transaction 
was not in the ordinary course of business, and that Doane sub- 
jected himself to all the inherent vices of that contract, whether 
known, or unknown to him. 

F. B. HART, 

M. P. BREWER, Atty. for PIff. in Error. 

Of Counsel. 
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The real question in this case is, was the plaintiff a bona fide 
purchaser of the promissory note of which the one now in suit is 
arenewal. Being in possession of the note the law presumes that 
he purchased it in good faith, before maturity, for a good con- 
sideration, and without notice of any facts affecting its legality. 
This presumption continues until it is overcome by proof, show- 
ing that the note was originally infected with fraud or illegality 
so as to destroy the title as between the original parties. The 
plaintiff would then have no title to the note or right to recover 
until he had shown that he or some other holder had given value 
for the note, before maturity. Having shown this, the original 
presumption that the plaintiff was a bona fide holder would be 
restored, and the plaintiff would be entitled to recover, unless the 
defendant should show notice to the plaintiff of the facts upon 
which he relied to destroy the legality of the note. 

Murray vs. Lardner, 2 Wall, 110. 

‘Suspicion of defect of title or the knowledge of circumstances 
which would excite such suspicion in the mind of a prudent man 
or gross negligence on the part of the taker, at the time of the 
transfer, will not defeat his title. That result can be produced 
only by bad faith on his part.”” 2 Wa//, 121. 

In Kellogg vs. Curtis, 69 Me., 212, the court, in speaking of 
this matter, says, ‘“‘ The inquiry naturally occurs, what must the 
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ndorsee show in order to sustain the burden cast upon him where 


the e originated in fraud? He makes out a prima facie case 
Dy ie that the note was indorsed to him for value, before 
mat Nothing else appearing, a presumption arises that he 
pure! the note in good faith without notice of the fraud. 
This sumption exists, because it is not likely that he would 
give fi jue for the note which he knew or believed to be fraud- 
ulent, taking the hazard attending it upon himself, and because it 


would be difheult to prove his good faith in any better way than 
that he gave value for it 

And the court further says on the same page (275), ** The 
purchase by the imdorsee must be ‘in the usual course of bust. 
ness.’ These words are usually defined to mean, ‘according to 
usages and customs of commercial transactions.’ If the plaintift 
purchased the note before maturity for value, that would be such 
a transaction.” 

Phe deflendant’s counsel, understanding well the law govern 
ing the rights of the parties in this action, undertook to prove, 
and for the purpose of disposing of the case as it now stands we 
must concede that they did prove, that the note was procured by 
Felt from the defendant by means of fraudulent representations. 
This shifted the burden of proof to the plaintiff and he was bound 
to prove, unless it appeared from the defendant’s testimony, that 
he purchased the note before maturity and paid a valuable con- 
sideration. This proof the defendant did supply without show- 
ing or attempting to show that the plaintiff had any notice of the 
fraud at any time prior to the commencement of this action. 

On the question, did the plaintiff purchase the note before 
maturity, for a valuable consideration, there was nothing to sub- 
mit to the jury; the evidence was clear and undisputed that he 
did; and the court was right in directing a verdict for the plain- 
tiff and in denying the motion fora new trial. “If the court is 
satisfied that, conceding all the inferences which the jurv could 
justifiably draw from the testimony, the evidence was not suffi- 
cient to warrant a particular verdict, the jurv might be so in- 
structed.’’ Stewart vs. Lansing, 104 1.8. 512. Had the case 
gone to the jury and a verdict been found for the defendant, the 
court must necessarily have set it aside, because no such inference 


could ‘justifiably’? have been drawn. 

But, itis claimed by counsel for the defendant (see brief, on 
page 9): Ist. That the plaintiff was not a purchaser of the note 
atall. 2d. That it does not appear that he gave value for it. 
3d. That he took it out of the ordinary course of business and 
under such circumstances as overcome the presumption of hona 
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. fides if he was a purchaser for value. These are but sub-divis- 
~ , . . . i - . . . 

. ions of the only question in the case, was the plaintiff a bona fide 
™ purchaser; and as a discussion of one will necessarily involve the 
: others to some extent, and thus result in much repetition, we pre- 

, fer to treat them as one and answer the question. 

( 
I. Seeman eee 
, IT. 


WAS THE PLAINTIFF A BONA FIDE PURCHASER OF 
THE NOTE OF WHICH THE ONE IN SUIT ISA RENEWAL? 


This question, as we have already shown, should be answered 
in the affirmative, if it appears that the plaintiff paid value for 
the note and took it before maturity, wn/ess it also appears that 
he took it under such circumstances as destroy the presumption 
of bona fides arising from the purchase, before maturity, for 
value. That he purchased it before maturity, if he purchased it 
at all, there is no dispute. The note was dated January 5th, 
1884, and was pavable October Ist, 1884. Doane had 100shares 
of his stock transferred to King, April 19th, 1884, the time when 
he made the arrangement with Felt to take the note. (Paper 
book, page 35.) 

Did the plaintiff then purchase the note and pay a valuable 
consideration for it? Letus see. The four stockholders in the 
first place owned all the stock for which they had transferred to 
the company the patent. The company then had the patent, but 
no stock and no money. By subsequent agreement, and before 
the execution of the King note, the four stockholders, in order to 
raise money for the company to commence doing business, agreed 
among themselves to donate to the company, for the purpose of 
heing sold at 66%4 cents on the dollar, 1,500 shares of their stock, 
making 375 shares each. Doane and Smith, being men of means, 
and considering the stock worth at least and perhaps more than 
6624 cents on the dollar, retained their 375 shares and paid into 
the treasury in lieu thereof $25,000 each. It was also under- 
stood that Felt and the other stockholder should sell their 375 
shares. In pursuance of this, Felt commenced negotiating with 
King for the sale to him ot 100 shares of stock. King agreed to 
take it at the price paid by Doane and Smith, but being unable 
to raise the money to pay for it, finally, February 25th, 1884, sent 
his note for the amount, dated January Sth, 1884. 

It would seem that King had agreed to take the stock as 
early as November 10th, 1883. (See his letter of this date, paper 
book, page 24). King understood that this note would probably 
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be negotiated an order to raise money to go into the 
treasury. Doar thing about the contract between Felt 
and King, and kn thing about their correspondence, or the 
representations made by Felt to King. He had a right to sup- 


pose, and undoubtedly did suppose, that Felt was selling King 
100 shares of the 375 shares wich Felt was, by agreement, to 
sell and dispose of. The note was not cash, and could not be used 
as such by the company, and the company wanted cash. It was 
a part of the agreement that Felt should dispose of these shares 
for cash. So Doane, in order to assist Felt in complying with his 
agreement, and that the company might have the money for the 
note, proposed to loan and did loan to Felt, for the purpose and 
with the understanding that it would go into the treasury to pay 
for King’s stock, upon his individual note, dated March &th, 
1884, taking King’s note as collateral security, money to the 
amount of this note. 

There is no other reasonable conclusion to come to than that 
this money paid by Doane, for the purpose and intention of being 
paid into the treasury, was in fact so paid. Although this money 
was raised by Felt as an individual, he was the treasurer at the 
time, and paying it to him was paying it into the treasury. So 
the company received it, and,so far as the evidence shows, always 
retained it. 

The matter then stood thus: King’s note had practically 
heen sold, and the money realized from the sale turned into the 
company. Felt owned the note. He had, by his own note, paid 
the company tor the King note. The company could not hold 
both the note and the money. It had, in a sense, sold the note to 
Feit, for the money had been paid into the treasury. (ling’s “ ex- 
ecutory contract’’ was then at an end, and although he had not 
vet received his stock, he was entitled to 1t, and was, from that 
time on, a stockholder, and entitled to vote and participate in the 
attairs of the company. 

\ short time after this, Doane asked Felt whether he wished 
to retain his stock, or issue 100 shares of it to King, and Felt re- 
plied that he wished to keep his stock, that he did not care to dis- 
pose of any of lis stock. It was then agreed that Doane should 
issue to King 100 shares of his stock, for which he would take the 
King note. Accordingly, he surrendered his block of stock, 625 
shares, and the company issued to King, in consideration of his 
note, or the proceeds thereof, 100 shares of stock, and the bal- 
ance, 525 shares, was re-issued to Doane. Felt afterwards. Sep- 
tember Ist, 1SS4 ud his note to Doane. 

The matter then stood thus: King had paid for and received 
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100 ‘shares of stock. Felt, preferring to keep all of the 375 
shares, sold the King note to Doane, and, in consideration thereof, 
Doane transferred to King, through the company, 100 shares of 
his stock. The company did not, in fact, issue any of its shares, 
but it still had the money paid in for King by Felt. King had re- 
ceived his stock, and the company’s obligation to him was dis- 
charged. But, by this arrangement, Felt was entitled to 100 
shares of the company’s stock. If he should keep the 375 shares, 
he would already have paid for 100 shares. If he did not keep 
them, but they continued to belong to the company, then the 
company would have had the money paid in by Felt, and, in ad- 
dition, the 100 shares. Whether Felt afterwards received his 
shares does not appear, and it is wholly immaterial to this case. 
lt he did not, King and the other stockholders are just that much 
better off. 

Can it be said that there was no consideration paid for this 
note by Doane, or that there was any fraud in this transaction, 
or that it was not in the ‘usual course of business’?’’ Counsel 
calls this the ‘‘second fraud’’; who was defrauded and how? It 
was not King or any of the stockholders, because they all received 
the benefit of the King note, just as much so as though Doane had 
not figured in the transaction, and King had sent his note to the 
company and it had sold it and used the proceeds and had tssued 
to him directly some of its ownstock. Didnot Doane pay a good 
consideration for the note? He parted with 100 shares of his 
stock; the same kind of stock which he and Smith had previously 
paid 66% cents on the dollar for, just what King agreed to pay 
for his, amounting in all for both of them to $50,000. It was 
the price the company had fixed for the sale of the stock donated 
toit. It was the same price others had at or about that time 
paid forit. It was what they all considered it worth. It wasits 
market value. The spike had for some time prior to the organi- 
zation of the company been experimented with and had proved 
to be valuable and it was supposed by the parties interested to be 
of great value. The company had built its plant and was oper- 
ating it and such men as Doane, Pullman and Smith would not 
have paid 66%4 cents on the dollar for 375 shares each, 1f they had 
not supposed them worth it. 

The witness Felt was asked the following question: 

‘‘ Now state, has the Pullman Iron & Steel Company ever re- 
ceived anything from Mr. Doane, and if so, what, in considera- 
tion of the King note which was transferred to him in the man- 
ner vou have described ? 

A. Indirectly it possibly has, but directly I think not. 
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If there was anything further in the transaction by which 
Doane received the note, or any circumstances, or consideration 
moving from him to the Pullman Iron & Steel Company, please 
state it 

A. No; there was no consideration that the company re- 
ceived 

The witness evidently had in mind a consideration moving 
from Doane to the company, for this was the question asked. He 
had already detailed the whole transaction by which it did appear 
that the company received a consideration for the stock it agreed 
to sell King. Doane certainly did pay a consideration by issuing 
to King stock which the company would otherwise have been 
obliged to issue. 

But counsel for defendant say, ‘Again, the question is not, 
whether the stock transferred to King puts him in substantially 
the same position he would have occupied if Felt, after purchas- 
ing stock with the money loaned him by Doane, had transferred 
the stock thus purchased directly to King, and himself appropri- 
ated the King note. The real question is, 1s he in a worse posi- 
tion ?”’ 

Our answer to this 1s, that he certainly is. Forif Felt owned 
the note and was suing upon it the defense of fraud in the pro- 
curement of the note by Felt would be good. But in the present 
case Doane is a purchaser before maturity, for_value, without 
notice of the fraud. Because of this, Kings why is vastly 
different than it would have been in the case supposed. Counsel 
seem to understand this later on in their brief, for they say, 
‘Doane cannot enforce it, unless through a purchase of the note 
he has acquired a position superior to either.’’ The fact -that 
Doane gave for the note 100 shares of his stock is exactly the 
same, so far as this question 1s concerned, as though he had paid 
its equivalent value in money. The question is, did he pay, give 

or exchange anything of value for the note, it matters not what 
the thing was 

The contract between King and the company was, that they 
would sell him tor his note, or the proceeds thereof, 100 shares of 
stock, no particular stock. Nothing was said as to whether it 
should come trom the 375 shares Felt was to sell, or from other 
stock held by the company. This was all Doane knew anything 
about. He did not even know that King was not to have this 
stock until his note was paid. What did it matter to King, or 
how could it affect his rights, whether his stock came from the 
company directly, or, as it did, from Doane through the company. 
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[In either case the company would have discharged its obligation 
to King. 

But counsel say King is in a worse position than he would 
have been if this transaction had not taken place, that 1s, if Felt 
or the company still owfd the note, his defense of fraud in procur- 
ing the note from him in the first instance would be good. But 
this is always the case when a bona fide holder has the note. It 
often times works a hardship to the maker, but this he must bear, 
because in the interest of free circulation of commercial paper such 
a holder must be protected. 

Counsel further say that this transaction was one to which 
the defendant was not a party; that bv his contract he had the 
right to have stock issued directly from the company; that he 
was not obliged to take Doane’s stock issued through the com- 
pany; that he could, upon learning of the transaction, have re- 
fused to take the stock and demanded other stock of the com- 
pany; and that the plaintiff in trying to enforce payment of this 
note is attempting to enforce a contract which was made without 
his consent and which places him in a worse position than he 
otherwise would have been in. 

Let us see 1f this is not rather remote. Suppose the question 
of fraud in procuring the note from King to be eliminated. The 
company contracted to sell King 100 shares of its stock; but 
suppose when the time came to issue his stock the company had 
no stock; suppose it had all been sold, could not then the com- 
pany discharge its obligation to King by buying in 100 shares of 
stock and issuing them to him? Could King upon learing of these 
facts repudiate his contract? Could he successfully defend an 
action brought by the company on the note on this ground / 
Certainly not; because the company would have done just what 
itcontracted todo,—furnished him 100 shares of stock. The ques- 
tion of the right of the company to buy in this stock could not 
be raised in such an action. The manner in which the company 
procured the stock to discharge its obligation to King would be 
no concern of his, if it did not affect his substantial nghts. 

So in the case at bar, it matters not to King that the com- 
pany discharged its obligation to him by causing some of Doane’s 
stock to be issued, in place of stock actually belonging to the 
company. He got all he bargained for. and the transaction did 
not affect his substantial rights. He was entitled to two things: 
That he and the other stockholders should have the benefit of his 
note, and that he should get 100 shares of stock. The transac- 
tion by which Doane became the owner of the note was between 
Felt, Doane and the company. It does not concern King, except 
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as it bears upon the question of the bona fides ot Doane in get- 
ting the note. If the transaction as between these parties was 
legal and proper, then King cannot complain; it 1s not a defense 
to the note. He would have been in exactly the same position he 
now is, if Doane, instead of paying stock for the note, had paid 
Felt cash, and the company had issued direct to King of its own 
stock 100 shares. 

Counsels’ illustration, in the fifth part of their brief, and the 
conclusion drawn therefrom, would be well enough in some other 
case; but we submit it is hardly applicable to the one at bar. In 
the case supposed the company would receive no benefit whatever ~ 
from the note; in the case at bar the company and all the stock- 
holders did receive a benefit. 

We have already said that Doane knew nothing of any “‘exec- 
utory ’’ contract between the company and King, that the stock 
was not to issue until the note was paid, and we cannot see how 
that would make any difference in the case if he did. This condi- 
tion the company could waive, and they did so when they ac- 
cepted money from Felt in place of the note, and, in effect, clotned 
him with its ownership. This was some time prior to the time of 
the transaction by which Doane became the owner of the note. 
The so-called executory contract was not then in existence. King 
was entitled to his stock when his note had been turned into cash 
and the company had received it. 


We then submit, that Doane purchased the note before ma- 
turity, in the ordinary course of business, and that there is 
no evidence to show that he had any notice of the fraud claimed 
to have been practiced upon King by Felt. That these are all 
facts, so clearly appearing from the evidence, that there was 
nothing to submit to the jury, and that, therefore, the court was 
right in directing a verdict for the plaintiff and in denying the mo- 
tion for anew trial. The judgment appealed from should be af- | 
firmed W. E. HALE, 7 

JoHN M. MILLER, Attorney for Plaintiff Doane. | 
Of Couns 
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a UnITED States oF AMERICA: 


Circuit Court of the United States, Eastern District of Louisiana. 


Epwarp F. Srockmeyer, by His Curator, Appellant, \ 
ve. No. 11224. 
CHARLES P. McCan et als., Appellees. f 


Alfred Goldthwaite, E. W. Huntington, and James Legendre, 
squires, solicitors for ‘compl: nant. 
Ktouse & Grant, Esquires, solicitors for defendants. 


Appeal returnable to the Supreme Court of the United States, at 
the city of Washington, D. C., on the second Monday of October 
\. D. 1887 


Transcript of Appea 
| Circuit Court of the United States, Eastern District of 
Louisiana 


Kpwarp I. SrockMeyer, by His Curator, ) 
Us. -In Equity. No. 11224. 
CHarLes P. McCan et als. 


Bill of complaint. Filed Jan'y 21, 1586. 


To the hon. the judges of the circuit court for the eastern district of 

Louisiana: 

Kdward F. Stockmeyer, an interdict and a subject of the German 
luin pire, residing i in New Orlean s, by his curator, Carl Stockmeyer, 
also a subject of the German Empire residing in New Orleans, 
brings this his bill of complaint against Charles P. McCan, Henry 
Godberry, George Godberry, Laura Godberry, Noelie Godberry, and 
Eduard F. Le Bourgeois, citizens of the State of Louisiana, residing 
in this district. 

And thereupon your orator complains and says taat by proper 
proceedings had in the civil district court for the parish of Orleans 
the said Edward F. Stockmeyer was adjudged and decreed to be 

interdicted, and your orator, Carl Stockmeyer, was appointed 
2 and did qualify and is now curator of said interdict, as will 

fully appear from the record of said cause, to be produced on 
the trial of this case. 

That heretofore, on or about the 7th day of February, 1881, by 
publie act before Nicholas B. Trist,a notary public in and for the 
parish of Orleans, the defendants, Laura Godberry and Noelie God- 
berry, did ram, to Eduard F. Stockmeyer two several promissory 
notes made | yy Henry Godberry and George ( rodberry to their own 
order and by them endorsed, dated Febru: iry 20th, 1880, each for 
the sum of eight thousand seven hundred and fifty dollars, payable 
one year after date, with interest, at the rate of six per cent. per 
annum, from date until paid, with privilege to makers of extending 
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he said notes from year to year for four years upon payment of in- 
terest, and which notes were secured by mortgage and vendor’s privi- 
lege on a plantation known as “the Angelina plantation,” in the 
parish of Saint John the Baptist, as will more fully appear by certi- 
fied copy of the act of mortgage and vendor’s lien passed before N. 
B. Trist, a notary public in and for the parish of Orleans, hereto 
attached, made part hereof, and marked Exhibit A. 

The act of pledge from said Laura Godberry and Noelie Godberry 
will more fully appear from a duly certified copy hereto attached, 
marked Exhibit B, and made a part of this bill. 

Your orator, further complaining, says that by public act before 
Andrew Hero, Jr., a notary public in and for the parish of Orleans, 

on the 25th day of January, 1884, Laura Godberry and Noelie 
o Godberry, to secure an indebtedness from Henry Godberry 

and George Godberry to Edward I*. Stockmeyer in the sum 
of thirty-two thousand dollars, with interest, at eight per cent. per 
annum, from the 24th day of February, 1884, until paid, and attor- 
ney’s fees at 5 per cent. on amount sued for, did pledge to said Ed- 
ward F. Stockmeyer two certain promissory notes for the sum of 
eight thousand seven hundred and fifty dollars each,drawn by Henry 
and George Godberry to their own order and by them endorsed, 
dated at New Orleans the 20th day of February, 1881, and both pay- 
able one year after date, with interest, at 6 per cent. per annum, from 
date, said notes being marked 3 and 4 and payment thereof being 
secured by special mortgage and vendor’s privilege, duly recorded, 
upon the Angelina plantation, as will appear by the act of mort- 
gage, a duly certified copy of which is hereto attached and marked 
Exhibit A. 

By the terms of said act of pledge it was agreed to by and between 
the said Laura Godberry and Noelie Godberry and the said Edward 
F. Stockmeyer that in the event of the failure of Henry Godberry 
and George Godberry to pay the indebtedness of thirty-two thousand 
dollars, and interest and costs added, on or before the 25th day of 
January, 1885, that said Stockmeyer, his heirs or assigns, were duly 
authorized to take such legal proceedings as he might deem neces- 
sary to enforce the payment of the notes therein pledged and to 
appropriate the proceeds of said sale to the payment of any amount 

that might then be due and owing unto him, Stockmeyer, 
4 from said Henry and George Godberry on account of said 

Angelina plantation. The interest was paid to February 
20th, 1884, and the payment of said notes was postponed until 25th 
day of January, 1885; all of which will more fully appear by refer- 
ence to the duly certified copy of the act of pledge, passed before 
Andrew Herv, Jr., a notary public in and for the parish of Orleans, 
on the 25th day of January, 1884, made a part of this bill, attached 
hereto, and marked Exhibit C. 

Your orator, complaining, says that the land and property em- 
braced in the special mortgage and vendor’s privilege to secure the 
notes pledged to Edward F. Stockmeyer were— 

A certain tract of land established as a sugar plantation, situated 
in the parish of Saint John the Baptist, on the left bank of the Mis- 


CARL STOCKMEYER, &C., VS. MRS. MARY G. TOBIN, &¢. 3 


sissippi river, and about forty-eight miles above the city of New Or- 
leans, and composed of the following-described tracts, to wit: 

1~. A tract measuring seventeen arpents, more or less, front on 
the said river by forty arpents in depth between opening lines, the 
upper fourteen arpents thereof having a double concession, bounded 
on the upper side by the tract which shall be hereinafter secondly de- 
scribed and on the lower line by the property formerly belonging 
to Esteve Marqveze. . 

2°. Another,tract, measuring about one arpent and a half front on 
said river by forty arpents in depth between opening lines, with a 
double concession, bounded above by the tract hereinafter fourthly 
described and below by the one herein firstly described. 

3°. Another tract, measuring one arpent front to the river 
5 by forty arpents in depth, with a double concession, bounded 
above by the property of Eugene Chenet and below by the 

tract hereinafter fourthly described ; and 

t°. Another tract, measuring one-half arpent front to the river 
by forty arpents in depth, with a double concession, bounded above 
by the tract herein thirdly described and below by the one herein 
secondly described. 

And also the following back lands, to wit: Lot or section (97) 
ninety-seven, in township (11) eleven, east of the Mississippi river, 
of range six (6) east, in the district of land subject to sale at New 
Orleans, containing forty-five acres, together with all the buildings 
and improvements on said tracts of land, forming one plantation, 
known as the “Angelina plantation,” the machinery, engines, ap- 
paratus, carts, wagons, tools, implements of husbandry, mules and 
other live stock, corn and fodder, the growing crops, and everything 
to said plantation belonging or appertaining, without exception or 
reservation. 

And your orator, further complaining, says that on the said 25th 
day of January, 1884, there was made and signed in the city of 
New Orleans what purports to be a special act of mortgage and crop 
lien by public act before Andrew Hero, Jr., a notary public in and 
for the parish of Orleans. The said act was signed by Henry God- 
berry, George Godberry, Laura Godberry, Noelie Godberry, Ed- 
ward F. Stockmever, and Charles P. McCan. A duly certified copy 
of said act is hereto attached, made part hereof for reference, and 

marked Exhibit D. 
6 Your orator shows that by the terms of said act certain 

notes therein specified for the sum of twenty-five thousand 
dollars were made in solido by the said Henry Godberry and George 
Godberry to their order and by them endorsed, divided into sums 
of five thousand dollars each and payable at the New Orleans Na- 
tional Bank on the 15th, 20th, and 27th days of December, 1884, 
and on the 5th and 15th days of January, 1885, respectively, with 
six per cent. interest per annum after maturity; that said notes 
were secured or attempted to be secured by special mortgage and 
crop lien on property in said act enumerated. 

Your orator, complaining, shows that upon a default in the pay- 
ment of one or more of the above-described notes the said Charles 


Py oh HG Sy Chee 


4 CARL STOCKMEYER, &C., VS. MRS. MARY G. TOBIN, &C. 
P. McCan, the holder and owner thereof, did proceed by executory 
process in the twenty-sixth judicial district court, parish of Saint 
John the Baptist, in suit No. 197 on the docket of said court, in the 
matter of Charles P. McCan vs. Henry Godberry and George God- 
berry, to seize and sell the following-described property, to wit: 

‘All and singular that certain tract of land or plantation, together 
with all the buildings and improvements thereon, including the 
sugar-house, machinery, engines, boiler, fixtures, apparatus, and ap- 
purtenances thereof, mules, carts, wagons, aratory implements, and 
all articles of personal property thereto attached or used in the cul- 
tivation thereof, situated, lying, and being in the parish of Saint 
John the Baptist, in this State, on the left bank of the Mis- 
Sissippi river, at about forty-eight miles above the city of 
New Orleans, and including, more or less, twenty arpents 
front on the Mississippi river by forty arpents in depth, with a 
double coucession between opening lines, and bounded below by 
property now or formerly belonging unto Esteve Marqueze and 
above by the property now or formerly belonging to E. Chenet. 

Also those tracts of land or parcels of land situated in said parish 
of St. John the Baptist, lying or being in the rear of the above- 
described tract of land and designated and described as follows: 
Lot or section No. 97, in township No. 11 (east of Mississippi river), 
of range No. 6 east, containing forty-five acres.” 

That at said sale on the 7th day of March, 1885, the above- 
described property, with all its appurtenances, was adjudicated to 
Charles P. McCan for the price of fifteen thousand dollars cash, and 
deed was made to the purchaser by one Jolin Webre, sheriff of the 
parish of St. John th Baptist. 

Your orator, further complaining, says that the defendant, Charles 
P. McCan, did thereafter, under said sheriff’s deed, enter into pos- 
session of said property, mevable and immovable, its use and enjoy- 
ment, and that after he came into possession of the same the said 
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McCan sold the mules and machinery in the sugar-house on the 
said plantation for a sum approximating ten thousand dollars, as 
your orator is Informed and believes and so charges. 


And, further, upon information and belief, that the said MeCan 
did lease the said plantation for the year 1885 to Edward Le Bour- 
geois for the sum of five thousand dollars, and which sum 
8 has been collected by said Charles P. McCan, and has again 
leased the said plantation to the said Edward F. Le Bour- 
geois for two years from Jan’y 1, 1886, for the sum of ten thousand 
dollars, and that the said Le Bourgeois has possession of the same 
and holds as the lessee and tenant of said Charles P. McCan; and, 
furthermore, that the title of said Charles P. McCan rests solely on 
the sheriff’s deed above referred to and hereto attached, made part 
hereof, marked Exhibit E; which said title is based upon the adju- 
dication made to Charles P. McCan of the property on the 7th day 
of March, 1885. 
Now, your orator avers that said sale was irregular, illegal, and 
defective and is void, and shows to this hon. court that before the 
said sale was made a protest was*made by the defendants in said 
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suit No. 197 on the docket of the district court for the parish of 
St. John the Baptist, twenty-sixth judicial district, and said protest 
was filed in the record of said suit on the 5th day of March, 1885, as 
will appear by a duly certified copy of said petition and protest 
hereto attached, made part of this bill, and marked Exhibit F. 

That upon presentation of the petition and protest to the judge 
presiding, the Hon. Henry L. Daffell, the following order was made: 
“ Upon reading the foregoing petition and considering articles 666 
and 676 of the Code of Practice, let the sheriff of the parish of St. 
John the Baptist be, and he is hereby, directed and instructed to 
sell the property described in the foregoing petition in the order 

and manner set forth therein; and let the same be sold 
9 separately, as above set forth and prayed in said petition ; 

the plantation to be sold first at the court-house; and the 
other articles on the plantation as prayed for.” Said order was 
made on the 4th day of March, 1885, and was promptly notified to 
the sheriff of said parish. In addition thereto, your orator, Carl 
Stockmeyer, as curator of Edward F. Stockmeyer, did, through his 
attorneys, St. Maurice Berault and James Legendre, notify the said 
Charles P. McCan, plaintiff and seizing creditor in said suit No. 197, 
and John Webre, the sheriff of the parish of Saint John the Baptist, 
of his, said Carl Stockmeyer’s, protest, as curator of Edward F. 
Stockmeyer, against the sale of the property seized in the executory 
proceedings above numbered being made without all of said prop- 
erty being duly and separately appraised according to law, and 
against said property being offered for sale and adjudication in 
block to any purchaser. 

And in the said protest notified to said McCan and said Sheriff 
Webre and filed in the record of said suit No. 197 did fully and 
particularly set forth his claim and his rigat to consideration ; all 
of which will more fully appear by reference to the protest and 
notice, a certified copy of which is hereto attached, marked Exhibit 
G, and made a part of this bill. 

But your orator avers that in utter disregard of his rights as 
curator, and of the notice given by your orator’s said attorneys, as 
well as of the petition and protest filed by defendants, Henry God- 
berry and George Godberry, in said suit No. 197, and of the order 
of the judge of said court, and in disobedience thereof, the said 

Charles P. MeCan, personally or acting through his agent 
10 and attorney, and the said John Webre, sheriff of the parish 

of St. John the Baptist, did sell all of said property, at the 
court-house door, in block, without any appraisement having been 
made or such appraisement as the law required, and notin the form 
and manner that such sales are required to be made by the law of 
Louisiana; that by such conduct and illegal proceeding the sale did 
not realize a fair value, and persons who would have been present 
at said sale and would have bid upon said property did not attend, 
and were prevented from bidding on account of the illegal method 
of sale resorted to. 

And your orator, further complaining, says that the sale was made 
upon executory process sued out on the alleged act of special mort- 
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gage and crop lien heretofore referred to and marked Exhibit D. 
ines others, the said act contains covenants attempting to bind 
the defendants in suit No. 197, above referred to, Henry Godberry 
and George Godberry, and through them all subsequent parties 
having any interest therein, not to require any appraisement of the 
property enumerated in said act in case of seizure and sale, and in 
advance dispensing with anappraisement,and waived all legal delays 
and appeals and writs of error and right of appeal and authorized 
the holder of any of the notes to enter judgment before any court 
of competent jurisdiction, without any citation or previous notice of 
any kind, on a mere production of an authentic copy of the said 
act for the whole or. part of said indebtedness, attorney’s fees, costs, 

charges, expenses, &c., provided that execution should be 
1] stayed until maturity of the notes sued on; and, further, the 

said Henry Godberry and George Godberry in said act stipu- 
lated that in case a forced sale should become necessary from any 
cause whatsoever, whether from failure or inability to pay or other- 
wise, said Henry Godberry and George Godberry did waive and ac- 
knowledge legal service of notice to pay, notice of seizure, notice to 
appoint an appraiser and to subdivide, as well as all legal delays, 
and consented to the immediate execution of any judgment which 
might be entered, and further promising that no injuncticn or 
process of law tending to delay a sale should be resorted to by them 
or by any one holding under them and expressly renouncing such 
right or privilege ; and Henry and George Godberry further agreed 
and consented that any and all laws of this State pertaining to priv- 
ileges for supplies furnished or money advanced and used for the 
purchase of necessary supplies and the payment of necessary ex- 
penses, laborers, etc., to carry on a farm or plantation shall and 
do hereby expressly refer and have full force and effect, and 
did obligate themselvee to ship and consign the entire crop of 
sugar and molasses made and produced and gathered on the 
Angelina plantation during the year 1884 to the said mortgagee, 
or his representatives or assigns were authorized at once to 
sequester the said crops or the “proceeds thereof, in whomsoever 
hands the same might be, regardless of any sale or transfer 
thereof,and to ship the same, if in kind, to said McCan, who 
was empowered to sell the same at the current market prices and 
to hold the net proceeds, after deduction of all costs, charges, ex- 

penses, commissions, and attorney’s fees, which net proceeds 
12 should stand in lieu of the property sequestered ; and did 

further relinquish their right to bond and the delay granted 
therefor, and consented that the sequestration should stand in the 
place of the release bond required by law, and that sequestration 
should issue and judgment be entered up at the option of the holder 
of said notes or of either of them, without notice or citation of any 
kind, expressly confessing judgment and waiving all notices and 
citations required by law and consenting that no appeal should be 
taken from any of the proceedings or from the judgment; and, 
furthermore, waived all exceptions to jurisdiction and did acknowl- 
edge and recognize jurisdiction of the court before which process 
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might be sued out for the purpose of subjecting such crops to the 
rights of the holders or holder of such notes or open account and 
confess judgment therefor so as to hold the said crops subject 
thereto; and, furthermore, did agree that said MeCan should 
charge and allow two and one-half per cent. commission and one- 
half per cent. brokerage, besides eight per cent. interest per annum; 
and, further, authorized said McCan to charge two and one-half per 
cent. commission and customary brokerage for accepting, endorsing, 
buying, and selling ; and, moreover, expressly waive and relinquish 
in favor of said McCan or any future holder or holders of said notes 
or either of them all rights and privileges of going into bankruptcy 
or of using the insolvent or respite or bankrupt laws of the United 
States, of the State, or of any other State or country in which they 

may hereafter reside until the whole amount of the stipulated 
13 indebtedness shall have been paid, unless with the consent of 

the said mortgagee or of such person and persons as may be 
the future owner or owners of said notes. 

Your orator avers that the said stipulations in said act, marked 
Exhibit D, are illegal and void and cannot bind Henry Godberry 
and George Godberry and through them any creditor or junior 
mortgagee, and particularly your orator or the said interdict, if he be 
adjudged to have lawfully signed said paper, which your orator de- 
nies. 

Your orator avers that the defendants, Laura and Noelie God- 
berry, at the date of said act, to wit, the 25th day of January, 1884, 
were not the holders and owners of the twocertain promissory notes 
for the sum of eighty-seven hundred and fifty dollars each, marked 
3 and 4,and drawn by Henry Godberry and George Godberry to 
their order and by them endorsed, dated at New Orleans, February 
20th, 1880, but that said notes had been pledged to E. F’. Stockmeyer 
first by act marked Exhibit B and again by act marked Exhibit C, 
and that said Edward F. Stockmeyer held a special property in said 
notes to secure the indebtedness due to him. 

Your orator, further complaining, says that the act of 25th 
January, 1884, marked Exhibit D, does not in terms subordinate 
the pledge of Edward F. Stockmeyer to the claiin and notes of 
Charles P. McCan, nor can such an interpretation be made of said 
act except by adding to it or varying its terms, and your orator 
avers that such was not the intention at the time said act was 
passed. 

Plaintiff avers that there was no consideration given to or hoped 

for by said Edward F. Stockmeyer to induce him to part with 
14 such valuable security or to make it probable that he, Edward 

IF’. Stockmeyer, ever intended to subordinate his right of 
pledge set forth in Exhibits B and Cor either of them to the special 
mortgage and crop lien of Charles P. McCan, nor does any consid- 
eration appear on the face of the papers. 

Your orator further shows that at that time, to wit, the 25th of 
January, 1884, the said Edward F. Stockmeyer was losing and toa 
large extent had lost his capacity to attend to business and to man- 
age his affairs; that his mind was seriously impaired so as to affect 
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his understanding and judgment, and continued until in the month 
of November, 1884; on the eleventh day of said month said Edward 
I’. Stockmeyer was judicially interdicted, but on or about the 20th 

day of February, 1884, previous thereto, was placed in an asylum. \ 

That said act was not the expression of a sound mind and 1s ille- 
gal and void and not binding on said Edward F. Stockmeyer, his 
heirs or assigns, and that the proceeding to seize and sell the prop- 
erty therein enumerated was illegal, void, and of no effect as to the 
interest or rights of said Edward F. Stockmeyer or of your orator as 
curator. 

Your orator further shows that if said act of 25th of January, 1884, 
marked Exhibit D, be illega! and void, as your orator charges it to 
be, concerning and affecting the rights and interests of Edward F. 
Stockmeyer, interdict, that then the pledges, one or both, made by 

Laura Godberry and Noelie Godberry on the 7th of February, 
15 1881, and on the 25th of January, 1884, marked respectively 

Exhibits B and C, are subsisting pledges and first mortgages 
and privileges on said property, and the indebtedness due to Edward 
F’. Stockmeyer, whatever it be ascertained to be, should be first paid 
from the proceeds realized from the sale of the property pledged, 
and that the defendant, Charles P. McCan, is a trustee and should 


be so adjudged and decreed, to the amount of money he has realized 
from the sale of mules, machinery in the sugar-house on said Ange- f 
lina plantation, or of any property whatsoever belonging to said es- , q 


tate since said seizure and sale of M’ch 7th, 1885, or realized from 
renting said plantation or any part thereof, and should account to \ 
this hon. court for the same | 

That your orator has not an adequate and complete remedy at law, 
but must resort to a court of equity therefor. 

To the end, therefore, that the said defendants, Charles P. MeCan, 
Henry Godberry, George Godberry, Laura Godberry, and Noelie God- 
berry and Edward I’. Le bourgeois, may, if they can, show why the % 
sale and adjudication of the property known as the Angelina plan- 
tation, together with all the buildings and improvements thereon, 
including the sugar-house, machinery, engines, boilers, fixtures, ap- 
paratus, and appurtenances thereof, mules, carts, wagons, aratory 
implements, and all articles of personal property thereto attached or 
used in the cultivation thereof, situated, lying, and being in the par- 
ish of Saint John the Baptist, in this State, and on the left bank of ‘ 
the Mississippi river, at about forty-eight miles above the city of 

New Orleans, and measuring, more or less, twenty arpents 
16 frout on the Mississippi river by forty arpents in depth, with a 
double concession between opening lines,and bounded below 

by property now or formerly belonging unto Esteve Marqueze and 
above by the property now or formerly belong- to Chenet; also 
those tracts of land or parcels of land situated in said parish of Saint 
John the Baptist, in this State, lying and being in the rear of the 
above-described tract of land and designated or described as fol- 
lows: Lot or section No. ninety-seven (97), in township eleven (11), 
east of the Mississippi river, of range No. six (6) east, containing J 
forty-five avres, made to Charles P. McCan on the 7th day of March, 
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1884, should not Le cancelled and set aside and be declared null and 
void ; and that the act of 25th January, 1884, passed before Andrew 
Hero, Jr., a notary public in and for the parish of Orleans, purport- 
ing to be an act of special mortgage and crop lien, should not be 
‘ancelled and set aside and adjudged null and void as affecting and 
concerning the right, title, and interest of Edward F. Stockmeyer, 
and particularly affecting the interest in a certain pledge made by 
acts — Feb’y 7th, 1881, and January 25th, 1884; and that the pledge 
as granted by Laura Godberry and George Godberry to Edward F. 
Stockmeyer in acts of Feb’y 7th, 1881, and January 25th, 1884, be 
fully recognized and established and said property in said pledges 
enumerated be adjudged and decreed to be sold in the manner pro- 
vided by law and after due advertisement and notice; and that the 
indebtedness to Edward F. Stockmeyer from defendants Henry God- 
berry and George Godberry be ascertained and determined by this 

court, and the priority of the mortgages and privileges rest- 
17 ing on said property be declared and be decreed to be 

paid in their rank and order ; and that said defendant, Charles 
P. McCan, be adjudged and decreed to be a trustee for the sums of 
money he has collected and realized from the sale of any and all of 
the property taken possession of by him under the sale and adjudi- 
cation of March 7th, 1885, and made by the sheriff of the parish of 
Saint John the Baptist, John Webre, or from the rent of said plan- 
tation or of any part thereof or the property thereon, and be required 
to account to this hon. court therefor; and for such further and 
other relief in the premises as the nature of the case may require 
and to your honors seem meet. 

And for writs of subpcena to be directed to Charles P. McCan, 
Henry Godberry, George Godberry, Laura Godberry, Noelie God- 
berry, and Edward F. Le Bourgeois, commanding them and each of 
them, at acertain time and under a certain penalty therein to be lim- 
ited, personally to be and appear before your honors in this honorable 
court, then and there to answer unto this bill of complaint, and. to 
stand and abide such order and decree therein as to this hon. court 
shall seem agreeable to equity and good conscience. 

(Signed) C. STOCKMEYER, 
| | Curator of Ed. F. Stockmeyer. 
(Signed) E. W. HUNTINGTON, 
A. GOLDTHWAILTE, & 
JAMES LEGENDRE, 
Sol’rs for Compl't. 


STATE OF LOUISIANA, | 
Parish of Orleans. j 
On this the twenty-fifth day of January, eighteen hundred 
1s and eighty-six, before me personally came Carl Stockmeyer 
and made oath to the above bill subscribed by him, and knows 
the contents thereof, and that the same is true of his own knowledge 
except as to matters which are therein stated to be on his informa- 
tion and belief, and as to those matters he believes them to be true. 
(Signed) C. STOCKMEY ER. 
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Sworn to and subscribed before me this 25 January, 1886. 
(Signed) OCTAVE MOREL, Not. Pub. 


Appearance of McCan and Le Bourgeois. 


Extract from the Chancery Order Book. 


Epwarp F. Srockmeyer, by His Curator, 
vs. No. 11224. 
Cuarues P. McCan, Epwarp F. Le BourGeots. 
New Orteans, Monpay, March 1st, 1886. 
The defendants, Charles P. McCan and Edward F. Le Bourgeois, 
through their solicitors, Rouse & Grant, have this day entered their 
appearance to the bill of complaint herein. 


19 Answer of C. P. McCan. Filed March 24, 1886. 
United States Circuit Court, Eastern District of Louisiana. In 
Chancery. 


Epwarp F. Stockmeyer, by CARL SrockMeEyeER, His ) 
Curator, | 

vs. * 

CuHarites P. McCan et als. 


No. 11224. 


The answer of Charles P. MeCan, one of the defendants in the above- 
entitled cause, to the bill of complaint of Edward F. Stockmeyer, 
(who sues by his curator, Carl Stockmeyer), complainant in said 
cause, 


To the honorable the judges of the circuit court of the United States 
for the fifth judicial circuit and eastern district of Louisiana: 
This res le ithout in any man raiving his right to ex 

1s respondent, without In any manner walving his right to ex- 
cept or demur to said bill on account of many defects and inaccu- 
racies, for answer thereto or to so much thereof as he is advised it is 
necessary for him to answer, says 


I 


That it is true, as alleged in the said bill of complaint, that the 
several notarial acts, of which copy exhibits are filed with the bill, 
were executed by the parties thereto, and respondent avers that the 
two acts of January 20, 1854, were executed at the same time and 
for a common purpose, as hereafter set forth. 


20 - 


Respondent avers that prior to the 25 day of January, 1884, 
the said Edward F. Stockmeyer made advances to Henry and 
George Godberry, named in the bill, to enable them to cultivate 
the Angelina plantation, which advances amounted to about the 
sum of $32,000, for which he was a creditor on the last-named date ; 
but said debtors were unable to pay, and there was no prospect of 
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their being able to pay this large sum unless it could be made in 
the future out of the crops to be produced. For some reason un- 
known to respondent, but presumably because the said Edward F. 
Stockmeyer was without means to make further advances, the said 
George and Henry Godberry applied to this respondent some days 
prior to January 25, 1884, for a loan of $25,000 with which to pur- 
chase the supplies for said plantation for that year, offering to secure 
the sume by a first mortgage. 

And respondent avers that said Edward F. Stockmeyer knew and 
approved of said application, for he subsequently intervened in the 
act of mortgage marked Exhibit D, filed with the bill in this case, 
without any solicitation on the part of this respondent, and signed 
the same and bound himself to the stipulation it contained. 

And respondent shows that at the time the application for said 
loan was made to him he was aware that the two notes of $8,750 
each were outstanding and were secured by a first mortgage on said 

plantation, and refused to grant the loan unless the holders 
21 and owners would consent to give his mortgage priority over 

them. Accordingly, and for the purpose of inducing respond- 
ent to make the loan, the Misses Godberry, owners, and Edward F. 
Stockmeyer, who expected to obtain possession of them by said con- 
current act of pledge, intervened in the act of mortgage to respond- 
ent and signed the stipulations therein contained waiving the prior 
mortgage securing the same in favor of the respondent and con- 
senting that in case of asale of the property respondent’s loan should 
be paid by preference out of the proceeds. 

And respondent avers that the complainant by said stipulation 
made by him in said act postponed any and all rights of mortgage 
and claims which he had upon said property in favor of this defend- 
ant, and such seems to have been the opinion of the curator as ex- 
pressed in the protest and petition, copies of which are annexed to 
and made part of the bill of complaint, in both of which it is claimed 
that said Edward F. Stockmeyer made himself party to the act of 
mortgage for the purpose of waiving his claim as holder of the two 
notes for the sum of $8,750 each. 


oC 


Respondent avers that prior to and on the 25 day of January, 
1884, the said Edward F. Stockmeyer was engaged in business in 
the city of New Orleans and transacted his affairs, which were quite 
numerous, for himself, apparently in the full enjoyment and use of 
all his mental faculties, and respondent had no reason to believe 
that they were in any degree impaired by insanity or from any 

other cause. 
22 Whether he had lost his capacity to a large extent to attend 
to business and manage his affairs or whether his mind was 
seriously impaired so as to affect his understanding and judgment 
at the time he signed said Exhibit D, this respondent had and has 
no knowledge or information. | 

Respondent was not intimate with him, having had only casual 

intercourse with him, but from the fact that he attended to his busi- 
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ness affairs respondent believed him to be in his right mind when 
said mortgage was executed. 

Respondent further says that said Edward F. Stockmeyer con- 
tinued in business as a member of the firm of E I. Stockmeyer & 
Co. until long after the 27th day of September, 1884, and on or about 
such date his said curator agreed and consented to respondent mak- 
ing further advances to said plantation over and above the $25,000 
represented by the notes secured in the mortgage of January 25, 
1884, at which time neither the complainant nor his curator made 
any objection to the validity of said mortgage on account of Insan- 
ity or the want of capacity of said Stockmeyer to bind himself. 

And when complainant sought through hiscurator to prevent the 
sale of the mortgaged property, neither in his petition to the court 
nor his protest, which have been filed with his bill, did he allege 
insanity or other infirmity of intellectas a ground of avoiding his 
consent to the terms of Exhibit D. 

Respondent further says that if said curator had notified him of 

his purpose to repudiate the stipulations made by said Ed- 


23 ward F. Stockmeyer as aforesaid on the grounds now urged, 


as he should have done immediately after his appointment, 
this respondent Woul not have advanced the amount of money 
which he did, nor would he have sold the property in dispute, as he 
hi . ] . ~ he la ’» ae ’ . ’ ’ “d hic : sextet bye | | va . la 
las done, lil Lue claims now put lorward on th!) POTTY nad Mech) LIUAUE 
known to him ; and he avers that said curator, not having seasonably 
notified him of his purpose to repudiate said contract, is withott 


equity to be now heard to urge any of said exceptions against its 
validity. 


sheriff of St. John the Baptist parish, under the executory process 
issued ae the sald mo! Lv i Exhibit 1), was in) all respects legal and 
valid, and that the said mortgagors, Henry and George Godberry, 
had the legal right LO Walyve in appraisement of the property and to 
make all other waivers therein contained, and complainant, having 
signed said mortgage, consented to the terms and conditions thereof 
in all respects and is bound by them. 

As to the complaint that the mules and other property of a per- 
sonal character on the plantation covered by the said mortgage 
were not sold on the plantation, respondent shows that such prop- 
erty was used in the cultivation of the plantation and were attached 
thereto and were immovable by destination; that the sheriff had 
advertised the same, together with the plantation of which they 
formed a part, for sale, according to law, at the seat of justice of the 

parish ; but long after the seizure and the date of the first 
24 publication of the notices of sale the complainant (being 

joined therein by Misses Laura and Nellie Godberry) filed 
the petition and protest referred to in complainant’s bill in the dis- 
trict court for the parish of St. John the Baptist, and this respondent 
submits that such protest was not a demand for a sale of the seized 
property or any part. thereof-on the premises, but, if it may be so 


. . | 
Respondent avers that the sale of the mortgaged property by the 
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construed, it was made after the right to the same had expired, 
and not by the defendanis in the writ, and the sheriff was not bound 
to comply with any such notices. 

And respondent submits that it would have been illegal and irreg- 
ular to have sold a part of said property as suggested in said protest 
ata place different from that named in the notice of sale. More- 
over, respondent avers that said protest was presented to him a few 
minutes before 11 o’clock on the day of sale, the sale being adver- 
tised to take place at the seat of justice at 12 o’clock. As the plan- 
tation was on the opposite side of the river, at least ten miles distant 
from the seat of justice, complainant knew it to be impossible to 
comply with his protest; and so respondent charges that said pro- 
test was made in bad faith and for the purpose of preventing and 
defeating the sale altogether, and not to protest complainant’s rights 
In any leg: il manner. 

Respondent further says that the judge who granted the order di- 
recting the sheriff to sell aaa’ to the terms of said protest had 
no right or judicial power to grant the same; that the petition upon 

which it was grauted did not pray for any process against 
25 the sheriff or this respondent, hor has any ever been issued 

or served, and the suit has not been prosecuted in any man- 
ner to final ju p doe nt; and respondent is advised and avers that 
the said order decided nothing between this defendant and the com- 
plaing int which ought to affect said sale. 

And respondent shows that the plantation, mules, machinery, and 
implements thereon constituted an estate complete for the purpose 
of cultivating sugar cane and manufacturing its products, and that 
it was more valuable asa whole than it would have been if sold 
separately in the manner set forth in said protest. 

And respondent shows that there was due him for advances se- 
cured by his said mortgage on the day of sale $20,707.39, with legal 
interest from January 10,1885, but that the property sold for only 
$15,000, leaving a large balance due him which remains unpaid, to- 
gether with tlhe accrued interest. 

Yet respondent avers that the sale was made in a public manner 
and after compliance with all the formalities and notices required 
by law, and he cannot see how the want of appraisement could have 
affected the price bid or the minds of those present for the purpose 


of bidding. 


3) 

Respondent admits that he received $4,000 rent from the property 
for the year 1885, and that he has rented the same to Edward Le 
Bourgeois for two years from January 1, 1856, at $0,000 per annum, 
but he has paid out of the rent for 1585 taxes on the property to the 

amount of at least one thousand dollars, though he cannot 
26 tell the precise amount thereof at present. Respondent has 

also given said Le Bourgeois the privilege of purchasing the 
property at the expiration of the lease for $1: 5,000, payable in instal- 
ments of $5.000 Dec. 26, 1887, a like sum Dee. 26. 1888, anda like 
sum Dec. 26, 1589, with 8 per cent. interest from date of purchase. 
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Respondent has disposed of mules, horses, and tarpaulins belong- 
ing to said plantation, since his purchase, of the value of $6,655 ; 
but he has not disposed of any of the machinery belonging to the 
plantation. All the machinery, however, is old and of no value ex- 
cept as old iron. | 

And respondent shows that of the mules sold twenty had been 
purchased by him of the value of $3,616.80 and sent to said planta- 
tion on the 13th of February, 1884, and to this extent the plantation 
was increased in value out of respondent’s funds, for which, in equity, 
he had a lien superior to any claim complainant may have; and 
even if he should be charged as trustee of complainant, as it is claimed 
he should be, he should not be charged with the value of said 20 
mules. 

Finally respondent says that he has obtained no profit for himself 
out of the transaction which is the subject of complainant’s bill; 
that he has acted in good faith from the first and under the belief 
that complainant was capable of judging for himself in all business 

matters, as he was openly engaged in business as a merchant 
27 in good standing ; certainly this respondent would not have 

made any advances to the plantation in question if he had 
even heard rumors against complainant’s sanity. 

And now, having fully answered complainant’s bill, this respond- 
ent prays that he may be hence dismissed with his costs in this case 
wrongfully incurred by reason of this suit, and he prays for all gen- 
eral relief in the premises. 

(Signed) + McCAN, 
Respondent. 
(Signed) ROUSE & GRANT, Solicitors. 


Unirep STATES OF AMERICA, | 
Dist. of La. j 


C. P. McCan, respondent above named, being duly sworn, says 
that the matters and things stated in the foregoing answer are true. 


(Signed) C. P. McCAN. 


Subscribed and sworn to before me this 19th day of March, A. D. 
1886. 
[ SEAL. | (Signed) P. L. FOURCHY, Not. Pub. 


Replication. Filed March 29, 1886. 


28 U.S. Cireuit Court. In Equity. 
EpwArRD IF. StocKMEyYER, by His Curator, 
vs. No. 11224. 


C. P. McCan et als. 
This repliant, saving and reserving to himself all and all manner 
of advantage of exception to the manifold insufficiencies of the said 
answer, for replication thereto saith that he will aver and prove his 
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said bill to be true, certain, and sufficient in law to be answered 
unto, and that the said answer of the said defendants is uncertain, 
untrue, and insufficient to be replied to by this repliant ; without 
this, that any other matter or thing whatsoever in the said answer 
contained material or effectual in the law to be replied unto, con- 
fessed and avoided, traversed or denied, is true: all which matters 
and things this repliaat is and will be ready to aver and prove as 
this honorable court shall direct, and humbly prays as in and by 
his said bill he hath already prayed. 
(Signed) A. GOLDTHWAITE, 
EK. W. HUNTINGTON, anp 
JAS. LEGENDRE, 


Sol’rs for Complainant. 


Bill of Revivor. Filed October 28, 1886. 
29 U.S. Cireuit Court, Eastern District of Louisiana. In Equity. 


Epwarp F. StockMeyYeErR, by His Curator, ) 
vs. No. 11224. 
CHarRLes P. McCann et als. 


To the hon. the judges of the circuit court for the eastern district of 

Louisiana: 

Humbly complaining, showeth unto your honors the plaintiff, 
Carl Stockmeyer, a subject of the German Empire, residing in New 
Orleans, Louisiana, that Edward F. Stockmeyer, late a subject of 
the German Empire, residing in New Orleans, Louisiana, but now 
deceased, on or about the 27th day of January, 1886, by his curator, 
exhibited his original bill of complaint in this honorable court 
against Charles P. McCan, Henry Godberry, George Godberry, Laura 
Godberry, Noelie Godberry, and Edward F. Le Bourgeois, as the 
defendants thereto, thereby stating 

That heretofore, on or about the 7th day of February, 1881, by 
public act before Nicholas Bb. Trist, a notary public in and for the 
parish of Orleans, the defendants, Laura Godberry and Noelie God- 
berry, did pledge to Edward F. Stockmeyer two several promissory 
notes made by Henry Godberry and George Godberry to their own 
order and by them endorsed, dated February 20th, 1880, each for 
the sum of eight thousand seven hundred and fifty dollars, payable 
one year after date, with interest at the rate of six per cent. per 
annum from date until paid, with privilege to makers of extend- 

ing the said notes from year to year for four years upon pay- 
30 ment of interest, and which notes were secured by mortgage 

and vendor’s privilege 6n a plantation known as “the Ange- 
lina plantation,” in the parish of Saint John the Baptist, as will 
more fully appear by certified copy of the act of mortgage and 
vendor’s lien passed before N. B. Trist, a notary public in and for 
the parish of Orleans, hereto attached and marked Exhibit A. The 
act of pledge from said Laura Godberry and Noelie Godberry will 
more fully appear from a duly certified copy hereto attached, marked 
Exhibit B, and made a part of this bill. 
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Your orator, further complaining, says that by public act before 
Andrew Hero, Jr., a notary public in and for the parish of Orleans, 
on the 25th day of January, 1884, Laura Godberry and Noelie God- 
berry, to secure an indebtedness from Henry Godberry and George 
Godberry to Edward F. Stockmeyer in the sum of thirty-two thou- 
sand dollars, with interest at eight per cent. per annum from the 
24th day of February, 1884, until paid and attorney’s fees at five 
per cent. on amount sued fer, did pledge to said Edward F. Stock- 
meyer two certain promissory notes for the sum of eight thousand 
seven hundred and fifty dollars each, drawn by Henry and George 
Godberry to their own order and by them endorsed, dated at New 
Orleans the 20th day of February, 1881, and both payable one year 
after date, with interest at six per cent. perannum from date, said 
notes being marked 3 and 4, and payment thereof being secured by 
special mortgage and vendor’s privilege, duly recorded, upon tlie 
Angelina plantation, as will appear by the act of mortgage, a duly 
certified copy of which is hereto attached and marked Ex- 
nibit A. 
ol By the terms of said act of pledge it was agreed to by and be- 
tween the said Laura Godberry and Noelie Godberry and the 
said Edward I. Stockmeyer that in the event of the failure of Henry 
Godberry and George Godberry to pay the indebtedness of thirty- 
two thousand dollars and interest and costs added on or before the 
25th day of January, 1885, that said Stockmeyer, his heirs or assigns, 
were duly authorized to take such legal proceedings as he might 
deem necessary to enforce the payment of the notes therein pledged, 
and to appropriate the proceeds of said sale to the payment of any 
amount that might then be due and owing unto him, Stockmeyer, 
from said Henry and George Godberry on account of said Angelina 
plantation. ‘The interest was paid to February 20th, 1884, and the 
payment of said notes was postponed until 25th day of January, 
1885; all of which will more fully appear by reference to the duly 
certified copy of the act of pledge passed before Andrew Hero, Jr., a 
notary public in and for the parish of Orleans, on the 25th day of 
January, 1884, made a part of this bill, attached hereto,and marked 
Exhibit C. 

Your orator, complaining, says that the land and property em- 
braced in the special mortgage and vendor’s privilege to secure the 
notes pledged to Edward IF. Stockmeyer were— 

A certain tract of land, established as a sugar plantation, situated 
in the parish of Saint John the Baptist, on the left bank of the Missis- 
sippi river and about forty-eight miles above the city of New Or- 
leans, and composed of the following-described tracts, to wit: 

1°. A tract measuring seventeen arpents, more or less, front 

o2 on the said river by forty arpents in depth, between opening 

lines, the upper fourteen arpents thereof having a double con- 

cession, bounded on the upper side by the tract which shall be here- 

inafter secondly described and on the lower line by the property 
formerly belonging to Esteve Marqueze. 

2°. Another tract, measuring about one arpent and a half front 
on said river by forty arpents in depth between opening lines, with 
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a double concession, bounded above by the tract hereinafter fourthly 
described and below by the one herein firstly described. 

3°. Another tract, measuring one arpent front to the river by forty 
arpents in depth, with a double concession, bounded above by the 
property late of Eugene Chenet and below by the tract hereinafter 
fourthly described; and 

4°. Another tract, measuring one-half arpent front to the river by 
forty arpents in depth, with a double concession, bounded above by 
the tract herein thirdly described and below by the one herein sec- 
ondly described. 

And also the following back lands, to wit: Lot or section ninety- 
seven (97), in township eleven (11), east of the Mississippi river, of 
range six (6) east, in the district of lands subject to sale at New Or- 
leans, containing forty-five acres, together with all the buildings and 
improvements on said tracts of land, forming one plantation. known 
as the “Angelina plantation,” the machinery, engines, apparatus, 
carts, wagons, tools, implements of husbandry, mules and other 

live stock, corn and fodder, the growing crops, and every- 
Oo thing to said plantation belonging or appertaining, without 
exception or reservation. 

And your orator, further complaining, says that on the said 25th 
day of January, 1884, there was made and signed in the city of New 
Orleans what purports to be a special act of mortgage and crop lien 
by public act before Andrew Hero, Jr.;a notary public in and for 
the parish of Orleans. The said act was signed by Henry Godberry, 
George Godberry, Laura Godberry, Noelie Godberry, and Charles P. 
McCan. A duly certified copy of said act is hereto attached, made 
part hereof for reference, and marked Exhibit D. 

Your orator shows that by the terms of said act certain notes 
therein specified for the sum of twenty-five thousand dollars were 
made in solido by the said Henry Godberry and George Godberry to 
their order and by them endorsed, divided into sums of five thou- 
sand dollars each and payable at the New Orleans National Bank 
on the 15th, 20th, and 27th days of December, 1884, and on the 5th 
and 15th days of January, 1885, respectively, with six per cent. in- 
terest per annum after maturity; that said notes were secured or 
attempted: to be secured by special mortgage and crop lien on prop- 
erty in said act enumerated. 

Your orator, complaining, shows that upon a default in the pay- 
ment of one or more of the above-described notes the said Charles 
P. McCan, the holder and owner thereof, did proceed by executory 
process, in the twenty-sixth judicial district court, parish of Saint 
John the Baptist, in suit No. 197 on the docket of said court, in 
the matter of Charles P. McCan vs. Henry Godberry and George 

Godberry, to seize and sell the following-described prop- 
o4 erty, to wit: 

All and singular that certain tract of land or plantation, to- 
gether with all the buildings and improvements thereon, including 
the sugar-house, machinery, engines, boilers, fixtures, apparatus, 
and appurtenances ‘thereof, mules, carts, wagons, aratory itmple- 
ments, and all articles of personal property thereto attached or used 
d—143 


1S 


CARI STOCKMEYER, &C., VS. MRS. MARY G. TOBIN, &¢. 


in the cultivation thereof, situated, lying, and being in the parish of 
Saint John the Baptist, in this State, on the left bank of the Missis- 
sippi river, at about forty-eight miles above the city of New Orleans, 
and including, more or less, twenty arpents front on the Mississipp! 
river by forty arpents in depth, with a double concession between 
opening lines, and bounded below by property now or formerly be- 
longing unto Esteve Marqueze, and above by the property now or 
formerly belonging to E. Chenet. 

Also those tracts of lands or parcels of land situated in said parish 
of St. John the Baptist lying or being in the rear of the above-de- 
scribed tract of land and designated and described as follows: Lot 
or section No. 97, in township No. 11, east of Mississippi river, of 
range No. 6 east, containing forty-five acres. 

That at said sale on the 7th day of March, 1885, the above-de- 
scribed property, with all its appurtenances, was adjudicated to 
Charles P. McCan for the price of fifteen thousand dollars cash, and 
deed was made to the purchaser by one John Webre, sheriff of the 
parish of St. John the Baptist. 

Your orator, further complaining, says that the defendant, Charles 


>? 
. MceCan, did thereafter, under said sheriff, enter into pos- 
30 session of said property, movable and immovable, its use and 


enjayment, and that after he came into possession of the 
same the Sjd McCan sold the mules and machinery in the sugar. 
house on the said plantation for a sum approximating ten thousand 
dollars, as your orator is informed and believes and so charges. 

And, further, upon information and belief, that the said MeCan 
did lease the said plantation for the year 1885 to Edward Le Bour- 
geois for the sum of five thousand dollars, and which sum has been 
collected by said Charles P. McCan, and has again leased the said 
plantation to the said Edward F. Le Bourgeois for two years from 
January 1, 1586, for the sum of five thousand dollars, and that the 
said Le Bourgeois lias possession of the same and holds as the lessee 
and tenant of said Charles P. McCan; and, furthermore, that the 
title of said Charles P. MeCan rests solely in the sheriff’s deed above 
referred to and hereto attached, made part hereof, marked Exhibit 
EK, which said title is based upon the adjudication made to Charles 
P. McCan of the property on the 7th day of March, 1885.: 

Now, your orator avers that said sale was irregular, illegal, and 
defective and is null and void, and shows to this hon. court that 
before the said sale was made a protest was made by the defendant 
in said suit No. 197 on the docket of the district court for the parish 
of St. John the Baptist, twenty-sixth judicial district, and said pro- 
test was filed in the record of said suit on the 5th day of March, 

1885, as will appear by a duly certified copy of said petition 
36 and protest hereto attached, made part of this bill, and marked 

Exhibit F; that upon presentation of the petition and pro- 
test to the judge presiding, the Hon. Henry L. Duffel, the following 
order was made: “ Upon reading the foregoing petition and consid- 
ering articles 666 and 676 of the Code of Practice, let the sheriff of 
the parish of St. John the Baptist be, and he is*hereby, directed and 
instructed to sell the property described in the foregoing petition in 
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the order and manner set forth therein, and let the same be sold 
separately, as above set forth and prayed for in said petition, the 
plantation to be sold first at the court-house and the other articles 
on the plantation, as prayed for.” Said order was made on the 4th 
day of March, 1885, and was promptly notified to the sheriff of said 
parish. In addition thereto, your orator, Carl Stockmeyer, as curator 
of Kkdward I. Stockmeyer, did, through his attorneys, St, Maurice 
Berault and James Legendre, uotify the said Charles P. MeCan, 
plaintiff and seizing creditor in said suit No. 197, and John Webre, 
the sheriff of the parish of St. John the Baptist, of his, said Carl 
Stockmeyer’s, protest as curator of Edward F. Stockmeyer against 
the sale of the property seized in the executory proceedings above 
numbered being made without all of said property being duly and 
separately appraised according to law, and against said property 
being offered for sale and adjudicated in block to any purchaser, 
and in the said protest notified to said MceCan and said sheriff, Webre, 
and filed in the record of said suit No. 197 did fully and particu- 
larly set forth his claim and his right to consideration ; all of which 
will more fully appear by reference to the protest and 
notice, a certified copy of which is hereto attached, marked 
exhibit G, and made a part of this bill. 
But your orator avers that in utter disregard of his rights as cu- 
rator and of the notice given by your orator’s said attorneys, as well 
as of the petition and protest filed by defendants, Henry Godberry 
and George Godberry, in said suit No. 197, and of the order of the 
judge of said court, and in disobedience thereof, the said Charles P. 
MeCan personally, or acting through his agent and attorney, and 
the said John Webre, sheriff of the parish of St. John the Baptist, 
did sell all of said property at the court-house door, in block, without 
auy appraisement having been made or such appraisement as the 
law required, and not in the form and manner that such sales are 
required to be made by the law of Louisiana; that by such conduct 
and illegal proceeding the sale did not realize a fair value, and per- 
sons who would have been present at said sale and would have bid 
upon said property did not attend and were prevented from bidding 
on account of the illegal method of sale resorted to. 

And your orator, further complaining, says that the sale was made 
upon executory process sued out on the alleged act of special mort- 
gage and crop lien heretofore referred to and marked Exhibit D. 
Among others, the said act contains covenants attempting to bind 
the defendants in suit No. 197, above referred to, Henry Godberry 
and George Godberry, and through them all subsequent parties hav- 
ing any interest therein, not to require any appraisement of the 

property enumerated in said act in case of seizure and sale, 
35 and in advance dispensing with an appraisement, and waived 

all legal delays and appeals and writs of error and right of 
appeal, and authorized the holder of any of the notes to enter judg- 
ment before any court of competent jurisdiction, without any cita- 
Lion or previous notice of any kind, on a mere production of an au- 
thentic copy of the said act for the whole or part of said indebted- 
ness, attoruey’s fees, costs, charges, expenses, &c., provided that exe- 


** 
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cution should be stayed until maturity of the notes sued on; and, 
further, the said Henry Godberry and George Godberry in said act 
stipulated that in case a forced sale should become ne Cessary from 
uny cause whatsoever, whether from failure or inability to pay or 
otherwise, said Henry Godberry and George Godberry did waive 
and acknowledge legal service of notice to appoint an appraiser, and 
to subdivide, as well as all legal delays, and consented to the im- 
mediate execution of any judgment which might be entered, and 
further promising that no injunction or process of law tending to 
deluy a sale should be r sorted to by them or by any one holding 
under them, and expressly renouncing such right or privilege; and 
Henry and George Godberry further agreed a nd consented that any 
and all laws of the State pertaining to silane and supplies fur- 
nished or money advanced and used for the purchase of necessary 
supplies and the payment of necessary expenses, laborers, ete., to 
carry oll a farm or plantation shall and do hereby expressly refer 
and have full force and effect, and did obligate themselves to ship 
and consign the entire crop of sugar and molasses made and pro- 

duced and gathered on the Angelina plantation during the 
Ot year 1884 to the said mortgagee, or his representatives OP as- 

slgns were authorized at once to seq uester the said crops or 
the proceeds thereof in whomsoever hands the same might be, re- 
gardless of any sale or transfer thereof, and to ship the same, if in 
kind, to said MeCan. who Was em powered LO sel] the Same aft the 
current market prices, and to hold the net proceeds, after deduction 
of all costs, charges, OX pr nses, commissions, aud attorney's fees, which 
net proceeds should stand in lieu of the property sequestered ; and 


did further r any ish their right to bond and the delay granted 
therefor, and consented that the sequestration should stand in the 
place of the rel bond required by law, and that sequestration 
should issue and judgment be entered up at the option of the holder 
of said notes or of either of them without notice or citation of any 


kind, expressly confessing judgment and waiving all notices and 
citations required by law, and consenting that no appeal should be 
taken from any of the proceedings or from the judgment; and, fur- 
thermore, waived all exceptions to jurisdiction, and did acknowl- 
edge and recognize jurisdiction of the court before which process 
might be sued out for the purpose of subjecting such crops to the 
rights of the holders or holder of such notes or open acccounts and 
confess judgment therefor, so as to hold the said crops subject 
thereto; and, furthermore, did agree that said McCan should charge 
and — allowed two and one-half per cent. commission and one-half 
per cent. brokerage, besides elght per cent, interest per annul, and 

further authorized said MeCan to charge two and one-half 
40 per cent. commission and customary brokerage for accepting, 

endorsing, buying, and selling; and, moreover, expressly 
waive and relinquish in favor of said McCan or any future holder 
or holders of said notes or of either of them of all rights and privileges 
of foing Into bankruptey or of using the insolvent or respite or 
bankrupt laws of the United States, of the State or county in which 


they may hereafter reside until the whole amount of the’ stipulated 
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indebtedness shall have been paid, unless with the consent of the 
said mortgagee or of such person and persons as may be the future 
owner or owners of said note. 

Your orator avers that the said stipulations in said act marked 
Exhibit D are illegal and void and cannot bind Henry Godberry 
and George Godberry and through them any creditor or junior 
mortgagee, and particularly your orator or the said interdict if he 
be adjudged to have lawfully signed said paper, which your orator 
de Niles. 

Your orator avers that the defendants, Laura and Noelie God- 
berry, at the date of said act, to wit, the 25th day of January, 1884, 
were not the holders and owners of the two certain promissory notes 
for the sum of elyhty-seven hundred and fifty — each, marked 
and 4 and drawn by Henry Godberry and George Godberry to their 
order and by them endorsed, dated at New Orleans, February 20th, 
1880, but that said notes had been pledged to FE. F. Stockmeyer, first 
by act marked Exhibit B and again by act marked Exhibit C, and 
that said Edward F. Stockmeyer held a special property in said 
notes to secure the indebtedness due to him. 

Your orator further, complaining that the act of 25th Jan- 

i] uary, 1884, marked Exhibit D, does not in terms subordinate 

the pledge of Edward F. Stockmeyer to the claim and notes 

of Charles P. MeCan, nor can such interpretation be made of said 
act except by adding to it or varying its terms. 

And your orator avers that such was not the intention at the time 
said act was passed. 

Plaintiff avers that there was no consideration given to or hoped 
for by said Edward F. Stockmeyer to induce him to part with such 
valuable security or to make it probable that he, Edward F. Stock- 
mever, ever intended to subordinate his right of pledge set forth in 
Exhibits Band C or either of them to the special mortgage and 
crop lien of Charles P. McCan, nor does any consideration appear 
on the face of the papers. 

Your orator further shows that at that time, to wit, the 25th of 
January, 1884, the said Edward F. Stockmeyer was losing and toa 
large extent had lost his capacity to attend to business and to manage 
his affairs; that his mind was serious sly impaired so as to affect his 
understanding and judgment, and continued until, in the month of 
November, 1884, on the eleventh day of said month, said Edward 
I’. Stockmeyer was judicially interdicted, but on or about the 20th 
day of February, 1884, previous thereto, was placed in an asylum ; 
that said act was not the expression of a sound mind, and is illegal 
and void and not binding on said Edward IF. Stockmeyer, his heirs 
or assigns, and that the proceeding to seize and sell the property 

therein enumerated was illegal, void, and of no effect as to 
12 the interest or rights of said Edward IF. Stockmeyer or of 
your orator as curator. 

Your orator further shows that if said act of 25th of Janu- 
ary, 1884, marked Exhibit D, be illegal and void, as your orator 
charges it to be, concerning and affecting the rights and interests of 
Edward F. Stockmeyer interdict, that then the pledges—one or 
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both—made by Laura Godberry and Noelie Godberry on the 7th of 
February, 1881, and on the 25th of January, 1884, marked, respect- 
ively, Exhibits B and C, are subsisting pledges and first mortgages 
and privileges on said property, and the indebtedness due to Ed- 
ward F. Stockmeyer, whatever it be ascertained to be, should be first 
paid from the proceeds realized from the sale of the property pledged, 
and that the defendant, Charles P. McCan, is a trustee and should be 
SO adjudged and decreed to the amount of money he has realized 
from the sale of mules, machinery in the sugar-house on said An- 
gelina plantation, or of any property whatsoever belonging to said 
estute since said seizure and sale of March 7th, 1885, or realized 
from renting said plantation or any part thereof, and should account 
to this hon. court for the same; that your orator has not an ade- 
quate and complete remedy at law, but must resort to a court of 
equity therefor, praying that the sale and adjudication of the prop- 
erty known as the Angelina plantation to Charles P. MeCan on the 
7th day of March, 1885, shall be set aside and be declared null and 
void, and that the act of 25th January, 1854, passed before Andrew 
Hero, Jr., a notary public in and for the parish of Orleans, purport- 
ing to be an act of special mortgage and crop lien, shall be 


43 eancelled and set aside and adjudged null and void as alfeet- 

Ing and concerning the right, title, and interest of Edward 
Il’. Stockmeyer, and particularly as affecting his interest in a certain 
pledge made by acts February 7th, 1881, and January 25th, 1884, 
and that the pledge as granted by Laura Godberry and George God- 


berry to Edward I. Stockmeyer in act of February 7th, 1881, and 
January 25th, 1854, be fully recognized and established and said 


property in said pledges enumerated be adjudged and decreed to be 
sold in the manner provided by law and after due advertisement 
and notice, and the inde bt dness LO Kdward I. Stock mever from de- 
fendants, Henry Ly Miverry and George Godberry, be asc rtained and 
determined by this court, and the priority of the mortgages resting 
on said property be declared and be decreed to be paid in their 
rank and order, and that said Charles P. McCan be adjudged and 
decreed to be a trustee for the sums of money he has colleeted and 
realized irom the Sills i “any and all of the property taken posses- 
sion of by him under the sale and adjudication of Mareh 7th, 1885, 


and made by the sheritl of the parish of St. John the Baptist, John 
Webre, or from the rent of said plantation Or any part thereof Or the 
property thereon, and be required to account to this hon. court 
therefor and for general relief. 

And the plaintiff further showeth that the defendant, Charles P. 
McCan, having been duly served with process for that purpose, ap- 
peared and put in an answer to said bill,as in and by the said origi- 
nal commanded so to do; that an appearance had been entered for 

defendant, Edward I. Le Bourgeois; that the said plaintiff, 
14 Edward I*. Stockmeyer, lately, on or about the — day of Sep- 

tember, 1886, departed this life, having first made and pub- 
lished his last will and testament in writing, bearing date the 5th 
day of June, 1874, and thereby appointed Carl Stockmeyer, your 
orator, his testamentary executor; that your orator, Carl Stock- 
meyer, has had issued to him letters testamentary, and has qualified 
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as testamentary executor in the civil district court for the parish of 
Orleans in division; that one of the defendants, Charles P. McCan, 
lately, on or about the 19th day of September, 1886, departed this 
life intestate, leaving a widow, Mary G. Tobin McCan, who was sep- 
arate in property by marriage contract, and four children, all 
ininors, named Kate Elizabeth, Fannie Tobin, David Chambers, and 
Hester Margaret, and a child unborn, of which David Chambers 
McCan has been appointed curator; that the said widow, Mary G. 
Tobin McCan, has been appointed the natural tutrix of the minor 
children above named and David Chambers the curator of the 
child unborn, in proceedings taken in the civil district court for the 
parish of Orleans, and that the said Mary G. Tebin MeCan and the 
said David Chambers McCan have qualified as natural tutrix and 
curator. 

And plaintiff further shows that the said suit and proceedings 
have become abated by the death of the said Edward F. Stockmeyer 
and one of the defendants, Charles P. MeCan, and that your orator, 
as testamentary executor of said Edward F. Stockmeyer, is entitled 
to have the said suit and proceedings revived against the said 
Mary G. Tobin MeCan individually and as natural tutrix of her 

minor children, Kate Elizabeth, annie Tobin, David Cham- 
15 bers, and Hester Margaret MeCan, and against David Cham- 

bers McCan, curator of the child unborn, and to have the said 
cause put in the same plight and condition as the same was in pre- 
viously to the abatement thereof by the death of Edward F. Stock- 
meyer and Charles P. MeCan. 

To the end, therefore, that the said defendants may answer the 
premises, and that the said suit and proceedings which so became 
abated as aforesaid may stand revived and be in the same state and 
condition as the same were in at the time of the death of the said 
Edward IF. Stockmeyer and Charles P. McCan, or that the defend- 
ants may show good cause to the contrary, may it please your honors 
to grant unto plaintiff writs of subpoena to revive, issuing out 
of and under the seal of this honorable court, to be directed to the 
said Mary G. Tobin individually and as natural tutrix of her minor 
children, Kate Elizabeth, Fannie Tobin, David Chambers, and Hes- 
ter Margaret McCan, and to David Chambers MecCan, curator of the 
child unborn, thereby commanding them and each of them, at a cer- 
tain day and under a certain penalty to be therein limited, person- 
ally to be and appear before your honors in this honorable court, 
then and there to show cause, 1f they can, why the said suit and the 
proceedings therein had should not stand and be revived against 
them and be in the same plight and condition as the same were in 
‘at the time of the abatement thereof; and, further, to stand to and 

to abide such order and decree in the premises as to your 
46 honors shall seem meet; and the plaintiff shall ever pray. 
(Signed) C. STOCKMEY ER, 
Executor of Ed. Stockmeyer. 
(Signed) ALFRED GOLDTHWAITE, 
kK. W. HUNTINGTON & 
JAMES LEGENDRE, 
Sol’rs for Complainant. 
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STATE OF LOUISIANA, } 
City of N Ww Orleans. | 


On this the twenty-seventh day of October, 1886, before me _ per- 
sonally came Carl Stockmeyer and made oath to the above bill sub- 
scribed by him and knows the contents thereof, and that the Sume 
is true of his own knowledge except as to matters which are therein 
stated to be on his information and belief, and as to those matters 
he believes them tO be true 


(Signed) C.STOCKMEYER. 


Sworn toand subscribed before me this 27th day of October, 1886. 
|SEAL. | (Signed) OCTAVE MOREL, 
Notary Public. 


Appearan / or thre Le gal Repre Ne fate is ot f 4 PP Met an, By ceased. hiled 


t) Nov’r, LSS. 
A7 U.S. Cireuit Court. Eastern District La. 


Kpwarp IF. Stockmeyer, by His Curator, ) ;, 
is, - No. 11224. 
CHarues P. McCan et als. 

Now comes Mrs. Mary G. Tobin in her own behalf as the widow 
of Charles P. McCan and as natural tutrix of the minors, Kate Eliz- 
abeth, Fannie ‘Tobin, David Chambers, and Hester Margaret Mce- 
Can, heirs of Charlies P. MeCan, deceased, and David Chambers 


MecCan, curator of the unborn child of said deceased, and make 
themselves parties defendant to the complainant’s bill of complaint 
iS the leva repel ves oO! said dec nSé ad. 

te 


izned ROUSE & GRANT, 
, Solicitors for Dy f "ts 
Pro (onfesso. 
ext i irom aat Chancery Order Book. 
Tuurspay, March 10, 1887 


EDWARD IF. StocKMEYER, by His Curator, ) 


ng. >No. 11224. 
Cnas. P. McCan et als. j 


48 On motion of A. Goldthwaite and E. W. Huntington, solic- 
itors for complainant, and it appearing that Henry Godberry, 
George Godberry, Laura Godberry, and Noelie Godberry, defend- 
ants, have been duly served with process of subpoena herein, and 
that said defendants have failed to enter their appearance to said 
complainant’s bill of complaint within the time required by law— 
It is ordered that said complainant’s bill of complaint as to all 
the matters and things therein alleged and set forth be, and the 
same is hereby, adjudged and taken as confessed as against each and 
all of said defendants. 
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Hearing and Submission. 
extract from the Minute Book, November Term, 1886. 
New OrzeEANs, ‘l'nurspay, March 10, 1887. 
Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, circuit judg 
EDWARD F. StocKMEYER, by His Curator, 
is. > No. 11224. 
CHARLES P. McCaw et als. 
19) This cause came on to be heard at this term on the bill, the 


answer of the defendant, Charles P. McCan, the replication 

thereto, and other proceedings in the cause—present, Alfred Gold- 
thwaite, k. W. Huntington, and James Legendre, for the complain- 
ant; Rouse & Grant on behalf of the said defendant—whereupon 
the complainant offered the following evidence in support of his bill, 
to wit: 

Deposition of Henry Godberry 

Act of sale—tIex. A. 

Act of pledge— Ex. B. 

Act of pledge—Ex. U, 

Copy mortgage and crop lien—Ex. D 


— 


. 


Sherill’s deed—Ex. E 

Copy petition and protest—Ex. I 

Protest of Carl Stockmeyer—Ex. a 

Notes—Exs. “H ” and “ J.” 

Copy petition, ete.—Ex. K. 

Deposition of ¢ ‘arl Stockmeyer. 

George Godberry. 

Transcript of record—kx. “ P.” 

Sheriff’s deed to McCan—Ex. “ R.” 

Dep. Carl Stockmeyer, Frederick Muller,J. I. Schroeder, Dr. E. 
T. Shepard, Dr. F. Loeber, Dr. A. W. Smythe, Adolphe Woerte, E. 
W. Huntington, Alf. Goldthwaite. 

Statement of account—Ex. “ W.” 

And the defendant offered the following evidence in sup- 
50 port of his answer, viz: 

Exhibits marked “L” and “M” in connection with depo- 
sition of Henry Godberry. 

Agreement at foot ol Ix. - M.” 

Deposition of Andrew Hero. 

Draft marked MeCan 2. 

Check marked MeCan 1. 

Account marked McCan 

And complainant’s admissions as to account. 

And the cause was thereupon argued by the counsel for the re- 
spective parties and submitted, when the court took time to con- 
sider. 


‘¢ © 7) 
—). 
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Complainant's Evidence. 


Testimony for complainant. 
Circuit Court United States, Eastern District of La. 
E. F. SrockKMEYER, by CARL STOCKMEYER, 


vs. No. 11224. 
C. P. McCan et als. 


Agreement as to the taking of evidence. 


It is agreed that the evidence in this case may be taken 
51 before Henry Langford, notary public, with like effect as if 
before a duly appointed examiner under the rule. 
April 17, 1886. 
(Signed) ROUSE & GRANT, 
Sol’s for C. P. McCan, Defendant. 
A. GOLDTHWAITE & 
EK. W. HUNTINGTON, 


For Complainants. 


United States Circuit Court, Eastern District of Louisiana. 


EpwaARpD F. STOCKMEYER ef als. ) 
VS. . No. 11224. 
Chas. P. McCan et al. j 


Testimony taken on behalf of the complainant, as per the foregoing 
agreement, by Henry Langford, notary public, duly appointed and 
qualified to take depositions under the act of Congress, at New 
Orleans, this 2d day of December, 1886. 


Present: Alfred Goldthwaite, Esqr., solicitor for complainant; 
William Grant, Esqr., solicitor for cefendants. 


Mr. Goldthwaite offers in evidence Exhibit “A,” being the act of 
sale of the plantation by Mrs. A. Godberry to Henry Godberry and 
George Godberry, a certified copy of the said act made before 
52 N. B. Trist, notary public, dated February 20, 1880. 
Also Exhibit “ B,” act of pledge by Miss Laura and Miss 
Noelie Godberry to EK. F. Stockmeyer before N. B. Trist, notary 
public, dated February 7th, 1881. 

Also Exhibit “C,” certified copy of the act of pledge by Miss 
Laura Godberry and Miss Noelie Godberry to Ed. F. Stockmeyer 
befere Andrew Hero, Jr., notary public, dated the 24th January, 
1884. 

Also Exhibit “D,” certified copy of mortgage and crop lien by 
Henry Godberry and George Godberry to Charles P. McCan, dated 
the 25th January, 1884, befure Andrew Hero, Jr., notary public. 

Also Exhibit “ E,” a certified copy of the sheriff’s deed in suit 
No. 197, twenty-sixth judicial district court, parish of Saint John 
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Baptiste, in the case of Charles P. McCan versus Henry Godberry 
and George Godberry. 

Also Exhibit “ F,” certified copy of petition and protest of de- 
fendants, Henry Godberry and George Godberry, in case No. 197, 
twenty -sixth judicial district court, parish of Saint John the Bap- 
tiste, Charles P. McCan versus Henry Godberry and George God- 
berry. 

Also Exhibit “G,” protest of Carl Stockmeyer, curator of Edward 
I’, Stockmeyer , interdict, filed in case No. 197, twenty-sixth judicial 
district court, parish of Saint John the Baptiste, Charles P. MeCan 
versus Henry Godberry and George Godberry. 

Also two notes, marked respectively “H” and “J,” for $8,750 
each, dated New Orleans, February 20, 1880, payable one year after 
date, with interest, at the rate of six per cent. per annum, from 

date until paid, signed Henry Godberry, George Godberry, 
53 to the order of themselves, and by them endorsed Henry 

Godberry, George Godberry ; interest paid to February 20, 
1884; said notes paraphed “ne varietur,” secured by mortgage and 
vendor's privilege by act passed before me this day. 

New Orleans, February 20, 1880. 

N. E. TRIST, 


Notary Public. 


Also Exhibit “K,” certified copy from W. J. McGeehan, clerk 
civil district court for the parish of Orleans, of the petition, affi- 
davit, order, return, and citation, letters as curator ad hoc of Edward 
. Stockmeyer issued to Carl Stockmey er, report of doctors, citation, 
return on citation, and judgment, certificate of clerk and recorder of 
mortgages in suit No. 12315, interdiction of Edward F. Stockmeyer, 
civil district court, parish of Orleans. 


HrNRY GODBERRY, a witness produced, sworn, and examined on 
behalf of complainant, deposes and says: 


By Mr. GOLDTHWAITE: 


Q. Are you one of the defendants in this case? 
A. Yes, sir; l am. 
Q. Did you know Edward F. Stockmeyer? 
A. I did. 
Q. Did you have any dealings with Mr. Edward F. Stockmeyer 
prior to the 25th January, 1884? | 
A. We had de alings from 1880 to 1883, inclusive. 
54 Q. Dealings of what character ? 
A. Advances to the Angelina plantation. 
Q. Can you state what your indebtedness to Mr. Edward F. Stock- 
meyer was on or about the 25th January, 1884? 
A. The balance against us was about $30,000 or a little over that, 
as well as I can remember. 
Q. Was there any security held by Mr. Edward IF. Stockmeyer 
for the balance which you owed him? 
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A. Yes, sir; two notes—mortgage notes—of Laura and Noelie 
Godberry. 
Q. Will you look at the notes marked “H” and “J” and state 


whether these are the notes which Mr. Edward F. Stockmeyer held 
as security ? 


(Witness identifies the notes presented to him.) 
A. Yes, sir ; $8,750 each. 
Q. Was that all the security. that Mr. Edward F. Stockmeyer 
had ? | 

A. No, sir; he had other notes—the notes of Laura and Noelie 
Godberry 

Q. Did Edward F. Stockmeyer have any other security ? 

A. He had the Angelina plantation as security. 

Q. In what form did he have that plantation ? 

A. Seeured by four notes, all of them amounting to $35,000. 

). Had not the two preceding notes been paid * ? 

A. No, sir 

Q. Are you certain of that? 

A. Yes, sir; if T understand your question. 
55 Q. I ask you if Mr. Edward F. Stockmeyer had any other 
security for the payment of what you owed him than these 

two notes which you have identified, marked “ H” and “ J.” 

A. Yes, sir 

©. What other security ? 


A. ‘Two other notes besides these: but that was before this trans- 
action. [1 


he other two notes had been cancelled prior to the trans- 
action referred to in this sult. 


Q. Then did he or did he not have any other security ? 

A. No, sir 

Q. Has that indebtedness been paid to Mr. Edward F. Stock- 
meyer ? 

A. No, sir; a balance of over $30,000 is due. 

Q. Did you have a knowledge of the transaction which took place 
on the 25th January, 1854, in the act drawn up before Mr. Andrew 
Hero, Jr., notary public, which Edward F. Stockmeyer, Charles P. 
McCan, George Godberry, Henry Godberry, Noelie Godberry, and 
Laura Godberry signed ” 

A. Yes, sir; we were present. 

Q. Was any money paid to Mr. Edward F. Stockmeyer 
occasion ? 

A. No, sir; not to my knowledge. 

Q. Had any money been paid to him prior to that time to induce 
him to sign that paper‘ 

A. No, sir. 


Q. Has any money been paid to him since that time under any 
promise made at that time ? 
56 A. To Mr. Stockmeyer ? 
* Yes. 
A. No, sir; the only money paid over to Mr. Stockmeyer was the 
interest on $20 000, ahead, for the year 1884. 


on that 
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Q. When was that interest paid ? 

A. That was paid about—I suppose in the neighborhood of the 
23d March, so far as I can remember—the latter part of March. 

Q. In what year? 

A. The year 1884. 

Q. To whom was that paid ? 

A. That was paid to Mr. Edward F. Stockmeyer. 

Q. Where was that payment made? 

A. That payment was made by a check—we gave Mr. Edward 
IF’. Stockmeyer a draft for that amount, which we drew from C. P. 
McCan ; H. and G. Godberry signed it. 

Q. You gave it to Mr. Edward F. Stockmeyer ? 

A. Yes, sir. 

Q. Did you do it in person ? 

A. Yes, sir; I did. 

Q. Where was Mr. Edward F. Stockmeyer when you paid him 
that interest by that check ? 

A. Mr. Stockmeyer was in this city, in his office. 

q. Are you certain of that? 

A. Yes, sir; I am. 

Q. Now, do you not know that Mr. Edward F. Stockmeyer was 

in the Louisiana Retreat at that time? 
o7 A. No, sir. 

Q. Were the conversations and dealings which led up to 
this act of the 25th January, 1884, had entirely with Mr. Edward 
. Stockmeyer or with anybody else? 

A. With Edward F. Stockmeyer. 

Q. How long prior to this act being signed were you negotia- 
ting with Mr. Edward F. Stockmeyer to induce him to sign that 
act ? 

A. Well, there was no time taken up to that effect, to my judg- 
ment, 

Q. Was it done within a few days or how long a time, about? 

A. Yes, sir; that was after the transaction was made, or the agree- 
ment. 

Q. No; I say to induce him to sign this act, how many conver- 
sations or over what period of time did your conversation with him 
extend ? 

A. About a couple of weeks, it must be. 

Q. Did you have any difficulty in arranging the matter with 
him ? 

A. No, sir; he only wanted his mortgage to go ahead. 

Q. What do you mean by the words “ wanted his mortgage to 
go ahead ?” 

A. Mr. McCan wanted his mortgage to go ahead of Mr. Stock- 
meyers. 

Q. Did you have any difficulty with Mr. Stockmeyer in inducing 
him to sign this act? 

A. No, sir. 

Q. Why were you two weeks in arranging it if you had no difli- 
culty ? 
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I don’t know what. 

Q. Please state what the nature of your conversations were with 
Mr. Edward F. Stockmeyer. 

A. He merely stated that he had no money to run us, and that if 
Mr. McCan would be willing to run us for the coming year that he 
would be satisfied to that effect. 

Q. Was that all that occurred ? 

A. Yes, sir: that was about the whole of it; that is what it 
amounted to. 

Q. Did you bring Mr. McCan to Mr. Stockmeyer, or did Mr. Stock- 
meyer suggest Mr. McCan to you? 

A. He said that he would go and see Mr. McCan himself. 

Q. Did you go first to Mr. McCan ? 

A. Yes, sir. 

Q. How long before you saw Mr. Stockmeyer was it that you had 
seen Mr. McCan ? 


A. How !ong before this transaction ? 
(). Yes 

A. You mean before the first visit ? 
Q. Yes. 


A. I think it was about a few days—three or four days. 

Q. Were you present when Mr. McCan saw Mr. Stockmeyer ? 

A. I was, the last time. 

Q. Was there any difficulty in making the arrangement with Mr. 

Stockmeyer by Mr. McCan ? 
59 A. ‘The matter was postponed—at least, Mr. MeCan put Mr. 
Stockmeyer off a few days for a decided answer. 

Q. Do you know that Mr. Stockmeyer ever went to see Mr. Mc- 
} 

A. Yes, sir. 

Q. Did he go to see Mr. McCan ? 

A. Yes, sir; Mr. Stockmeyer called on Mr. McCan. 

Q. Where? 

A. At Mr. McCan’s office. 

Q. Were you present ? 

A. Yes, sir; I was. 

Q. Did you go with him? 

A. I did. 

Q. Did you take him to Mr. MeCan’s office ? 

A. Yes, sir; I did. 

@. At whose instance did he go to Mr. McCan’s office ? 

A. I think of his own accord. 

Q. Why did you go with him ? 

A. To see what Mr. McCan would say about the advances for the 
year. 

Did he go more than once ? 

A. Yes, sir; he went more than once. 

Q. Did you go with him ? 

A. I don’t remember whether I did or not. I am not positive. 

Q. Are you positive that he went more than once? 
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A. Yes, sir. 
Q. with whom did he go, if he did not go with you more 
60 than once? 
A. I think Mr. J. W. Godberry was at the office once. I 
don’t remember exactly. 
Q. Will you state what occurred between Mr. McCan and Mr. 
Stockmeyer when you were present ? 
Mr. Grant, for the defendants, objects to the question if the witness 
is required to repeat any conversations between the parties, because 
both of them are now dead. 


Q. I only want you to state what occurred with reference to the 
making of this act between Mr. Stockmeyer and Mr. McCan when 
you were present. 

A. The exact conversation I cannotremember. The whole thing 
was that Mr. Stockmeyer wanted to close up with us; he wanted 
somebody to run us, and to that effect he called on Mr. McCan and 
asked him whether he would do it, and Mr. McCan laid down the 
law to him and they came to an agreement or terms. 

Q. Do you remember what those terms were? 

A. That his mortgage should go ahead of Mr. Stockmeyer’s one 
year, and that he, McCan, would have an iron-clad mortgage. 

®. Was that all? 

A. Yes, sir; that was the substance of the whole thing; that was 
the object of his call. 

Q. Were you or was your brother, George Godberry, the one who 
vegotiated this business and attended to it ? 

A. I think it was both of us together. 


61 Cross-examined by Mr. GRANT: 

Q. You and your brother were cultivating the Angelina planta- 
tion in 1883, were you not? 

A. Yes, sir. 

Q. And you received your advances for that year from Edward 
I’. Stockmeyer & Co., did you not? 

A. Yes, sir. 

Q. And at the end of the year 1883 they were unable to make 
advances for the year 1884, were they not? 

A. Yes, sir. 

Q. Did they so inform you? 

A. Yes, sir; they did. 

Q. What suggestion did they make to you with regard to the 
advances for the year 1884? 

A. Who—Mr. Stockmeyer ? 

Q. Yes. Did they not suggest to you that you should get another 
merchant to make advances for the year 1884 ? 


Mr. Goldthwaite, for the complainant, objects to the form of the 
question. 


A. Yes, sir. 
Q. Did not Mr. Edward F. Stockmeyer know that Mr. McCan 


this document genuine? 
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would not make auy advances for the year 1884 unless Mr. Stock- 
meyer would give him prior over his, Mr. Stockmeyer’s, mortgage ? 

A. Mr. McCan knew it. 

Q. Did not Mr. Stockmeyer know it? 
62 A. Well, these were the terms—these were Mr. McCan’s 
terms to Mr. Stockmeyer, and I suppose he knew it. 

Q. About what time did Mr. Stockmeyer inform you that he was 
unable to make advances for the year 1854? 

A. About the last days of December or the first days of January. 

Q. Do you remember the amount-of interest paid to Mr. Stock- 
meyer by this draft that you drew on Mr. Charles P. McCan ? 

A. The check was made out to bearer. Mr. McCan made the 
check out to bearer. 

(). For what rate of interest on $30,000? 

A. Six per cent. 

(). For what time? 

A. For one year. 

@. Then it was about $1,800 ? 

A. About that. 

Q. Look at these two documents now marked by the notary “ L 
and “ M.” 

A. Yes,sir; I know thesedocuments. Mr. McCan refused to make 
us further advances before this document was signed—further ad- 
vances for the year 1SS4. 

Q. Were these two documents marked “L” and “ M” signed by 
yourself and your brother? 

A. Yes, sir; and the documents were sent to the plantation for 
my sisters to Sigh 

. State whether both these documents “L” and “M” were 

signed on or before the 27th September, 1884. 
63 A. Yes, sir; Mr. MeCan was on the David plantation at 
the time and we were on the Angelina, and these documents 
were brouglit to our sisters to sign; and after the same were signed 
there was a bearer waiting for it to deliver it to Mr. McCan on the 
David plantation 
Q. On what date’? 
A. On the same date—the 27th September, 1884. 


9 


Mr. Grant, solicitor for defendants, offers in evidence the exhibits 
marked “ L.” and “ M.” 

Mr. Goldthwaite, solicitor for complainant, objects to the intro- 
duction of said documents L and M because the transaction referred 
to in the bill of complaint was between Edward F. Stockmeyer and 
Charles P. McCan and the other defendantsand not between Ed- 
ward F. Stockmeyer & Co. and the same parties, it being already 
shown by the testimony that Edward F. Stockmeyer was in the 
asyluin as early as February, 1884, and long prior to the signature 
of these papers purporting to have been signed Edward F. Stock- 
meyer & Co. 


Q. Are the signatures, Laura Godberry and Noelie Godberry, to 
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A. Yes, sir. 

Mr. Grant, solicitor for defendants, offers in evidence the agree- 
ment at the foot of Exhibit “ M,” signed by Edward F. Stockmeyer 
& Co. and Laura Godberry and Noelie Godberry, and marked “ N ;” 

to which the same objection ts made as above. 
64 Mr. Goldthwaite, solicitor for complainant, admits that the 
signature of Edward F. Stockmeyer & Co. to the Exhibit“ N ” 
was signed by Carl Stockmeyer,a member of the firm of Edward F. 
Stockmeyer & Co. | 

Q. Did Mr. Edward F. Stockmeyer appear to understand what he 
was xbout when these transactions were being made? 

A. Well, it was pretty hard to say; he seemed to be very anxious 
whether he knew what he was doing or not—he was very anxious. 

Q. Did he converse rationally to you ? 

A. Well, he said he thought the matter was gone up for him, but 
he said he would do it. 


Re-examined : 

Q. At the time these papers referred to, marked L, M, and N, were 
signed where was Mr. Edward F. Stockmeyer ? 

A. Mr. Edward F. Stockmeyer was in New Orleans. 

(). Whereabouts in New Orleans ? 

A. That I don’t know. I was not present when these were signed. 

Q. Well, about that time did you know of his being in the Louisi- 
ana Retreat ? 

A. On September 27th ? 

Q. Yes. 

A. No, sir. 

Q. Do you know when Mr. Edward F. Stockmeyer was put into 
the asylum ? 

A. No, sir; I don’t remember exactly the date. 

Q. Did you not know, when these papers were drawn up 
65 and signed, that Mr. Edward F. Stockmeyer was in the Lou- 
isiana Retreat at that time? 

A. No, sir; he was not. 

©. He was not there? 

A. No, sir. 

Q. You must be careful. Do you not know that he was put into 
the Louisiana Retreat in February and these papers were not signed 
until September, 1884? 

A. Yes, sir. 

Q. Did you not know that he was in the Louisiana Retreat at the 
time these papers were signed ? 

A. At the time that he put his signature to these papers ? 

Q. At the time that these papers were signed by either parties 
he never signed any of these papers. But did you not know, at 
the time these papers were signed, that he was in the Louisiana Re- 
treat ? 

A. No, sir; he was not in the Louisiana Retreat at that time. 

Q. Where was Mr. Edward F. Stockmeyer in September, 1884? 
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A. Mr. Stockmeyer in September, 1884, was in the Louisiana Re- 
treat. 

Q. So you know he was-there at that time? 

A. Yes, sir. 

Q. At the time that these papers were signed by your brother and 
your sisters had they any knowledge that Mr. Edward F. Stockmeyer 
was in the Louisiana Retreat ? 

A. When this paper, marked L, was signed they were aware of 

it. 
66 Q. You testified that some $1,800 was paid as interest to 
Mr. Edward F. Stockmeyer about March, 1884? 

A. Yes, sir. 

Q. Do you know who gave him that check? 

A. The check was given to me—a check to bearer—and I handed 
the check over to Mr. Edward F. Stockmeyer. 

(©. You handed the check over to Mr. Edward IF. Stockmeyer ? 

A. Yes, sir; the check was credited to us in Mr. Stockmeyer’s 
account. ‘The check was made to bearer. 

@. Was that check signed Charles P. McCan ? 

A. Yes, sir; stating the interest for the time and everything. 

Q. And it was signed Charles P. McCan? 

A. Yes, sir. 

©. And you turned that check over to Mr. Edward F. Stock- 
meyer ¢ 

A. Yes, sir; we drew the amount from Mr. McCan and paid it 
over to Mr. Edward F. Stockmeyer, because he said he would like 
to have the interest on the amount. 

Q. Did Edward F. Stockmeyer know that you had gotten the 
money from Mr. MeCan to pay that interest ? 

A. Yes, sir: he did. 

Q. He knew that you had gotten it for that purpose ? 

A. Yes, sir. 


Recross-examined by Mr. GRANT: 
Q. Did not Mr. Charles P. McCan furnish your plantations with 
twenty mules? 
67 A. Yes, sir. 
Q. And charge them to you at $3,600? 
A. Yes, sir; there were twenty mules bought. 
Q. Were these mules on the plantation at the time of the sale by 
the sheriff? 
A. Yes, sir; the mules were on the place. 
Q. And sold with the place? 
A. Yes, sir; sold with the place. 


By Mr. GoLpTHwWaAITE: 
Q. Were these mules sold in block with the plantation or sold 
separate ? 
A. They were sold in block with the plantation. 


Q. Was the money deducted out of these advances which had 
been made by Mr. McCan for the payment of these mules ? 
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A. From the proceeds of the crop of 1854? 

Q. Were these advances which were furnished to you and for 
which you gave notes—advances from time to time—or did you get 
the money at the time you made the notes? 

A. No, sir; it was advances drawn at different times. 

Q. Was any money paid at all at the time you made the notes? 

A. On the same day? 

®. Yes. 

A. No, sir. | 

Q. Have you ever had any account made up betweeu Charles P. 
McCan and Henry Godberry and George Godberry of the advances 

for 1884? 
68 A. We only got an extract of account current. We never 
have had a full statement at all—that is, by debits and 
credits. 

Q. No account has been stated to you? 

A. No, sir; no general account has been given. 

(. Had any account been stated to you when this plantation was 
sold by executory process ? 

A. You mean a general account ? 

Q. Yes; I do. 

A. No, sir; no general account. 


(Signed) HENRY GODBERRY. 


Act of Sale, Marked Exhibit “A.” 


STATE OF LOUISIANA, 
Parish of Orleans, City of New Orleans. | 


Be it known that on this twentieth day of February, in the year 
of our Lord one thousand eight hundred and eighty and of the In- 
dependence of the United States of America the one hundred and 
fourth, before me, Nicholas Browse Trist, a notary public in and for 

the parish of Orleans, State of Louisiana, duly commissioned 

69 and qualified, and in the presence of the witnesses herein- 
"after named .and undersigned, personally came and appeared 

Mrs. Angelina Roussel, widow of the late James W. Godbery, Sr., a 
resident of the parish of St. John the Baptist, in this State, who de- 
clared that for the price and upon the terms and conditions herein- 
after expressed she does by these presents grant, bargain, sell, con- 
vey, transfer, assign, and set over, under all the warranties of law 
and with substitution and subrogation to all her rights and actions 
in warranty against any and all antecedent vendors or warrantors, 
unto Henry Godbery and George Godbery, both of the parish of St. 
Julin the Baptist, the first named being of lawful age and the last 
named «a minor duly emancipated and relieved from all disabilities 
attached to minors, with full power to do and perform all acts as 
fully as if he had arrived at the age of twenty-one years, by judgment 
of the parish court of the parish of St. John the Baptist, the said 
Henry and George Godbery being both here present, accepting and 
purchasing for themselves, their heirs and assigns, in undivided 
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equal proportions to each, and acknowledging delivery and posses- 
sion thereof, the following-described property, to wit: 

A certain tract of land established as a sugar plantation, situated 
in the parish ef St. John the Baptist, in this State, on the left bank 


of the Mississippi river at about forty-eight miles above the city of , 
New Orleans, and composed of the following-described tracts, to ba 
wit: 

Ist. A tract measuring seventeen arpents, more or less, front 
70 on the said river by forty arpents in depth, between opening = 

lines, the upper fourteen arpents thereof having a double con- ws 

cession, bounded on = upper side by the tract which shall be here- 
inafter secondly described and on the lower line by the property of ‘4 
Estéve Marqueze, thre e undivided eighths of which were acquired ; 
by the late James W. Godberry, Sr., from the succession of the late 


Widow George Roussel on the 16th day of February, 1852, as it will 
appear by an act passed on the 29th day of Marchi of same year be- 
fore D. Forcelle, then recorder of said parish of St. John the Baptist, 
and five undivided eighths thereof from William P. Welham by act 


passed on the 27th of May, 1858, before J. P. Ferchand, recorder of * , 

the parish of St. James | Uy 
2d. Another tract measuring about one arpentand a half front on 

said river by forty arpents in depth, between opening lines, with a 

double concession, bounded above by the tract hereinafter fourthly 

described and below * the one herein firstly described, and which _ 

was acquired by the late James W Godbery, Sr., from the succession ~~ 

of the late Antoine Dupuy on the 12th of De a 1857, as it will 

appear by an act pass don the 4th of March, 858, before Adolphe - 

Sorapuru, recorder of the parish of St. John "ls Baptist. | 
3rd. Another tract measuring one arpent front to the said river 


by forty arpents in depth, with a double concession, bounded above 
by the property of Ikugene Chenet and below by the tract herein- 
after fourthly described ; and 
4th. Another tract measuring one-half arpent front to the 

71 river by forty arpents in depth, with a double-concession, y 

bounded above by the tract herein thirdly described and 
below by the one herein secondly described. The said two last-de- 
scribed tracts were acquired by the late James W. Godberry, Sr., 
from the succession of the late Marcelin Perilloux and wife on the 
20th day of January, 1869, as it will appear by an act passed on the 
19th of February of same vear before George W. Combs, recorder of ~ 
the parish of St. John the Baptist. . | 

And also the following back lands, to wit, lot or section ninety- 4 

seven, In township eleven (east of the Mississippi river), of range six 
east, in the district of lands subject to sale at New Orleans, La., con- 
taining forty-five acres, and which were acquired by the late James 
W. Godberry, Sr., from Eugene Chenet, Jr., by act passed on the 7th “yy 
of April, 1860, before Adolphe Sorapuru, then recorder of the parish J 
of St. John the Baptist, together with all the buildings and improve- 
ments on said tracts of land, forming one plantation now known as 
the Angelina plantation; the machinery, engines, apparatus, carts, ele” 
wagons, implements of husbandry, tools, mules and other live stock, 
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corn and fodder, the growing crops, and everything to said planta- 
tion belonging or appertaining without exception or reservation. 

At the death of said James W. Godbery, Sr., the said Mrs. Angelina 
Godbery became the owner of the one undivided half of said prop- 
erty as his surviving widow and partner in community. Subse- 
quently, by a decree rendered on the 13th day of June, 1871, by 

the parish court in and for the parish of St. John the Bap- 
72 tist, five undivided twelfths thereof, being the shares of her 

minor children, Mary, Laura, George, Henry, and Noelie 
Godbery, therein, were adjudicated to her, and the remaining undi- 
vided twelfth was acquired by her, by purchase from James W. God- 
berry, Jr., by an act passed on the 28th day of April, 1871, before 
André Triche, then recorder of the parish of St. John the Baptist: 

To have and to hold the said property and appurtenances unto 
the said purchasers, their heirs and assigns forever, by virtue bereof. 

This sale is made and accepted for and in consideration of the 
price and sum of thirty-five thousand dollars, for which the said pur- 
chasers have furnished four several promissory notes, made by them 
to their own order and by themselves endorsed, dated this day, each 
for the sum of eight thousand seven hundred and fifty dollars, all 
payable one year after date, with interest, at the rate of six per cent. 
per annum, from date until paid, with privilege to the makers of 
extending the said notes from year to year for four years upon pay- 
ment of interest. 

Which notes numbered 1, 2, 3, and 4 were paraphed ne varielur 
by me, notary, for identification herewith and delivered to the said 
vendor, who acknowledges the receipt thereof. 

And in case it shall become necessary to institute legal proceed- 
ings for the recovery of the amount of said notes or any part thereof 
the said purchasers bind themselves -to pay the fees of the attorney- 

at-law who may be employed for that purpose and which are 

73 hereby fixed at five per cent. of the amount due and sued for. 
Now, in order to secure in principal and interest the full 

and final payment of the said notes, together with all costs, includ- 
ing the five per cent. attorney’s fees hereinabove stipulated, the prop- 
erty herein described and conveyed is and shal! remain specially mort- 
gaged and affected by privilege in favor of the said vendor and of 
any future holders of said notes, the said purchasers hereby binding 
and obligating themselves, their heirs and assigns, not to sell, alien- 
ate, or encumber the said property to the prejudice of these presents. 

By reference to the hereto-annexed certificate of the recorder of 
said parish of St. John the Baptist it will appear that the only mort- 
gages iow standing recorded in his office in the name of the present 
vendor and against said property on the following, to wit: 

Ist. The general one in favor of the minors, George, Henry, Mary, 
Laura, and Noelie Godbery, the issue of the late James W. Godberry, 
Sr., with the said Mrs. Angelina Roussel, resulting from the certifi- 
eate of the clerk of court in and for said parish of St. John the 
Baptist, delivered on the 20th of February, 1871, and recorded on 
the 6th of March of same year in conformity with law. 

2d. The special one, recorded on the 19th of June, 1871, and re- 
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sulting from a decree rendered on the 13th day of June, 1871, bv 
the hon. the parish court in and for said parish of St. John the 
Baptist, adjudicating to the said Mrs. Widow James W. God- 
v4 bery, Sr., the shares of the above-named minors in and to 
the above-described property for the sum of forty thousand 
and six .64} dollars, accruing collectively to the said minors, or the 
suin of eight thousand and one .20 dollars to each of them, with in- 
terest at the rate of five per cent. per annum from the date of ad- 
judication. 
ord. The special one, recorded on the same day as the one sec- 
ondly above recited and resulting from the certificate of the clerk 
of court in and for said parish, delivered on the 19th of May, 187], 
upon the second provisional account of administration and execu- 
torship, filed on the 13th of May, 1871, by Jas. W. Godbery, Jr., 
test’y exe’r, and by which it appears that the said Mrs. Widow 
James W. Godberry, Sr., received for the above-named minors the 
sum of ten thousand eight hundred and three .92} dollars, or the 
sum of two thousand one hundred and sixty .78,; dollars for each 
of them. 
4th. A lease of u lot of ground making part of said Angelina 
plantation and lying at the upper portion ‘thereof, measuring one- 
half arpent in width by two arpents in depth, in favor of Louis 
Chenet for the term of five years from the lst of January, 1879, for 
the sum of eighty dollars per year, subject to which lease the 
present sale is made and accepted. 
And to these presents personally caine and intervened Miss Laura 
Godbery, of lawful age; Miss Noelie Godbery, a minor duly eman- 
cipated and relieved from all disabilities attached to minors, 
75 with full power to do and perform all acts as fully as if she 
had arrived at the age ol twenty-one years, by decree of the 
parish court in and for said parish of St. John the Baptist, and 
James W. Godbery, Jr., who, together with the said two purchasers 
and the vendor herein, declared that they do hereby release and 
authorize the erasure of the general mortgage in their favor and 
recorded against said property resulting from “the tutorship of said 
Mrs. Godbery, as in said mortgage certificate firstly recited; the 
special mortgage resulting from ‘the adjudication to her of the share 
of her minor children in the community property, as in said certifi- 
cate secondly described, and the special mortgages resulting from the 
receipt of money by her, as in said certificate thirdly described, and 
they furthermore authorize and empower the recorder of said parish 
of St. John the Baptist to erase and cancel said mortgages from the 
records of lis office, the interest of tlhe minor, Mary Godbery, now 
deceased, in the said mortgages being represeuted by her heirs-at-law, 
to wit, her mother, the said Mrs. Angelina Godbery; her brothers 
and sisters of the full blood, the said George, Henry, Laura, and 
Noelie Godbery, and her brother of the half blood, the said James 
W. Godbery, Jr. 
All taxes, State and parish, on said property have been paid as 
suid parties declare, and they warrant the undersigned notary against 
any penalty he may incur by reason of any back taxes being due 
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thereon. The purchasers, as a further consideration for the pres- 
ent sale, assume the payment of the taxes of 1879 due and 
76 exigible during the current year, and they furthermore 
undertake to have a copy of the present act duly recorded in 
the office of the recorder of said parish of St. John the Baptist. 
Thus done and passed in my office, at New Orleans, the day, month, 
and year first above written, in the presence of Paul Carambat and 
George Sauvé, competent witnesses, residing in this city, who here- 
unto sign their names with the appearers and me, notary, after read- 
ing of the whole. 
(Original signed) ANGELINA GODBERY. 
HENRY GODBERY. 
GEORGE GODBERY. 
LAURA GODBERY. 
NOELIE GODBERY. 
JAS. W. GODBERY, Jr. 
PAUL CARAMBAT. 
GEORGE SAUVE. 
N. B. TRIST, Not. Pub. 


[ hereby certify the above to be a true and correct copy of the 
original on file in my notarial records, as witness my offi- 


SEAL. " 
| | cial seal and signature. 
New Orleans, May 21st, 1885. 
(Signed) N. B. TRIST, Not. Pub. 
wi Act of Pledge, Marked Exhibit B. 


STATE OF LOUISIANA, | 
Parish of Orleans, City of New Orleans. | 


Be it known that on this seventh day of February, in the vear of 
our Lord one thousand eight hundred and eighty-one and of the 
Independence of the United States of America the one hundred and 
fifth, before me, Nicholas Browse ‘frist, a notary public in and for 
the parish of Orleans, State of Louisiana, duly commissioned and 
qualified, and in the presence of the witnesses hereinafter named 
and undersigned, personally came and appeared Miss Laura God- 
bery and Miss Noelie Godbery, both of the parish of St. John the 
Baptist, in this State, the first named being of lawful age and the 
last named being a minor, duly emancipated and relieved from all 
disabilities attached to minors, with fall power to do and perform 
all acts as fully as if she had arrived at the age of twenty-one years, 
by judgment of the late parish court in and for said parish of St. 
John the Baptist, parties hereto of the first part, and Edward F. 
Stockmeyer, of this city, party hereto of the second part, who de- 

clared that they have contracted and agreed and by these 

78 presents do contract and agree as follows: 
Whereas Henry Godbery and George Godbery, brothers, of 
the parties of the first part,are indebted to said Siockmeyer inthe sum 
of three thousand seven hundred and twenty-eight ,°; dollars, a 
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balance of account due on 15th January, 1881, for advances made 
by the latter to said Henry and George Godbery for the purpose of 
working and cultivating during the year 1880 their “Angelina plan- 
tation,” situated in said parish of St. John the Baptist, on the left 
bank of the Mississip pI river, about forty-eight miles above the city 
of New Orleans; and 

woe is the said Stockmeyer has agreed to make further advances 
to said Henry and George Godbery for the purpose of working and 
cultivating said plantation during the current vear, 1881: 

Now, therefore, the said parties of the first part declared that in 
order to secure to said Stockmeyer the payment of the balance of 


three thousand seven hundred and twenty-eight 5°; dollars due 
him as aforesaid by the said Henry and George Godbery, and also 
to secure any balance up to the sum of seven thousand five hundred 
dollars which n become due by the latter to said Stockmeyer for 
advances mad iim during the current year over and above the 
proceeds of the crops of said plantation, together with all interest 
thereon, costs, charges, and lawyer’s fees in case of suit for the col- 
lection of same, thy lo b V these presents pledge and pawn to said 


Edward I. Stockmeyer, his heirs and assigns, the following promis- 
sory notes, to wit 


Two several promissory notes, made by said Henry and 

79 George Godb: to their own order and by themselves en- 
dorsed, dated February 20th, 1880, each for the sum of eight 
thousand seven hundred and fifty dollars, payable one year after 


date, with interest at the rate of six per cent. per annum from date 
until paid, with P rivilege to the makers of extending the said notes 
from year to year for four years upon payment of interest, which 
notes, conitaans’ o and 4 an _ ‘ap yhed ne varietur by the undersigned, 
notary for identification with an act of same date with said notes 
by which their aie ment is secured by mortgage and vendor's privi- 
lege on said “Angelina plantation,’ more fully described in said 
act. The said pledgers are the owners, each, of one of said notes, 
which have been delivered to said Stockmeyer, who acknowledges 
the receipt of the same and accepts these presents for himself, his 
heirs and assigns. 

And it is further agreed by and between the parties hereto that 
in the event of the failure of the said Henry and George Godbery to 
pay the balance now due or which they may hereafter owe as afore- 
said to said Stockmeyer, and interest thereon, the latter is hereby au- 
thorized to take such legal proceedings as he may deem necessary 
to enforce payment of the notes herein pledged, or, without recourse 
LO legal proceedings or the intervention of a court of justice, to cause 
the herein-deseribed pledged notes to be disposed of for cash, at 
public or private sale, at his option, after ten days’ notice of his in- 
tention to sell, to be given to the said parties of the first part, and to 

appropriate and apply the proceeds of said sale to the pay- 
SO ment of the balance now due and the one which may become 

due to him as aforesaid by said Henry and George Godbery, 
and to all interest, costs, and charges. 

And the said Stockmeyer does heréby postpone the payment of 
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said balance of three thousand seven hundred and twenty-eight ,52, 
dollars to the first day of January, 1882. 

Thus done and passed in my office, at New Orleans, the day, 
month, and year first above written, in the presence of Adolphe 
Demarest, Jr.,and Herman Blanchard, competent witnesses, resid- 
ing in this city, who hereunto sign their names with the appearers 
and me, said notary, after reading of the whole. 

(Original signed) LAURA GODBERY. 
NOELIE GODBERY. 
ED. F. STOCKMEYER. 
A. DEMAREST, Jr. 
HERMAN BLANCHARD. 
N. B. TRIST, Not. Pub. 


| hereby certify the above to be a true copy of the orig- 
[SEAL.| inal on file in my notarial records, as witness my official 
seal and signature on the 7th day of February, 1881. 
(Signed) N. B. TRIST, Not. Pub. 


Act of Pli dge, Marke d Exh ibil eZ 


8] STATE OF LOUISIANA, 
Parish and City of Nz ii) Orleans. j 


Be it known that on this twenty-fifth day of January, in the year 
of our Lord one thousand eight hundred and eighty-four, and of 
the Independence of the United States of America the one hundred 
and eighth, before me, Andrew Hero, Jr., a notary public in and for 
the parish of Orleans, State of Louisiana, duly commissioned and 
qualified, and in the presence of the witnesses hereinafter named 
and undersigned, personally came and appeared Miss Laura God- 
bery and Miss Noelie Godbery, residents of the parish of St. John 
the Baptist, in this State, who declared that whereas Messrs. Henry 
Godberry and George Godberry, of said parish of St. John the 
Baptist, are justly and truly indebted unto Edward F. Stockmever, 
of this city, in the sum of thirty-two thousand dollars or there- 
abouts for and on account of advances made and furnished by him 
to and for the use of the Angelina plantation unto said Messrs. 
Godbery belonging, situated in the parish of St. John the Baptist, 
in this State; and they, said appearers, are desirous of securing said 
Stockmeyer in the payment of said indebtedness in principal and 
interest : 

Now, therefore, said Miss Laura Godberry and said Miss Noelie 
Godberry moreover declared that in order to secure unto said Ed- 
ward I. Stockmeyer, his heirs and assigns, the full and punctual 

payment of the aforesaid indebtedness of thirty-two thousand 
$2 dollars or thereabouts, due and owing unto him by the said 
Messrs. Godberry, together with interest thereon at the rate 
of eight per. cent. per annum until paid, and all costs, charges, and 
expenses, including attorney’s fees at five per cent. on the amount 
that may be sued for, the said Miss Laura Godberry and Miss Noelie 
Godberry do by these presents pledge, pawn, and deliver unto the 
6—145 
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said Edward IF. Stockmeyer, here present and accepting, two certain 
promissory notes for the sum of eight thousand seven hundred and 
fifty dollars each, drawn by said Henry Godberry and George God- 
berry to their own order and by themselves endorsed, dated at New 
Orleans, the twentieth day of February, eighteen hundred and eighty, 
and both made payable al one year aiter date, with interest thereon, 
at the rate of six per cent. per annum, from date until paid, and the 
privilege to the makers of extending the said notes from year to 
year upoh payinent of the interest, said notes being inarked 3 and 
4, and payment thereof being secured by special mortgage and ven- 
dor’s privilege upon the Angelina plantation and appurtenances, 
situated in the parish of St. John the Baptist, in this State, by an 
act passed before N. B. 'Trist, a notary, in this city, on February 20, 


And it Is unas rstood and agreed by and between said Misses God- 
berry and said Stockmeyer that in the event of the failure of the 


uforesaid Messrs. Llenry Godberry and George Godberry to pay their 
indebtedness unto said Stockmeyer, his heirs and assigns, on or be- 
fore the twenty-hith day of January, eighteen hundred and 

eiguuy fi\ iat said Stockmeyer Is hereby authorized to take 
83 such legal proceedings as he may deem necessary to enforce 

payment of the notes herein pledged; or, without recourse to 
legal proceedings or the intervention of a court of justice, to cause 
the herein-pledged notes to be disposed of for cash, at public or pri- 
vate sale, at the option of said Stockmeyer, after ten days’ notice of 
his intention to sell shail have been first given to the said Messrs. 


Godberry, and to appropriate and apply the proceeds of said sale to 
the payment of any amount that may then be due and owing unto 
him, Stockmeyer, by and from said Messrs. Godberry on account of 
the dealings and transactions had with said Stockmeyer concerning 
said Angelina plantation 

‘The atoresaid notes have had all interest paid thereon up to the 
twentieth day of February ensuing, and were produced unto and 
paraphed by me, notary, for identification herewith. 

And said Stockmeyer declared that he does hereby postpone the 
payment of the aforesaid indebtedness due unto him bythe said 
Messrs. Godberry until the twenty-fifth day of January, A. D. eigh- 
teen hundred and eighty-five. 

Thus done and passed at my office, in New Orleans aforesaid, in 
the presence of Messrs. John J. Ward and Achilles J. Ferran, com- 
petent witnesses, both of this city, who hereunto sign their names 
with said parties and me, notary, on the day and year aforesaid. 

(Original signed) NOELIE GODBERY. 
LAURA GODBERY. 
ED. F. STOCKMEY ER. 

JNO. J. WARD. 

A. J. FERRAN. 

84 ANDREW HERO, Jr., Not. Pub. 


A true copy of the original act on file and of record in my office. 
New Orleans, Jan’y 26, 1884. 
(Signed) ANDREW HERO, Jr., Not. Pub. 
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Copy Mortgage and Crop Lien, Marked Exhibit “D.” 


STATE OF LOUISIANA, | 
Parish of Orleans. J 


Be it known that on this twenty-fifth day of January, in the year 
of our Lord one thousand eight hundred and eighty-four, before me, 
Andrew Hero, Jr., a notary public in and for the parish of Orleans, 
State of Louisiana, duly commissioned and qualified, and in the 
presence of the witnesses hereinafter named and undersigned, per- 
sonally appeared Henry Godberry and George Godberry, residents 
of the parish of St. John the Baptist, in this State, who severally de- 
clared that, requiring to have goods and necessary supplies furnished 
and moneys actual advanced to be used for the purchase of neces- 

sury supplies and the payment of necessary expenses and 
85 laborers to plant, cultivate, gather, save, and manufacture the 

crops of sugar, molasses, aud other products to be made and 
raised or grown during the present year, eighteen hundred and 
eighty-four on the hereinafter-described plantation, situated in the 
parish of St. John the Baptist, in this State, known and designated 
as the Angelina plantation, they have contracted a loan of twenty- 
tive thousand dollars of and from Charles P. McCan, of this city, 
and as evidence of said loan or indebtedness said Messrs. Godberry 
have made and subseribed five certain promissory notes for the sum 
of five thousand dollars each, drawn by them jointly and in solido 
tu their own order and endorsed by themselves, dated at New 
Orleans on the day and date hereof and made payable at the New 
Orleans National Bank, in this city, on the fifteenth day of December, 
the twentieth day of December, and the twenty-seventh day of De- 
cember, eighteen hundred and eighty-four, and the fifth day of 
January and the fifteenth day of January, eighteen hundred and 
ighty-five, rm spectively, after date, with interest at the rate of eight 
per cent. per annum from and after maturity ; if not then paid, until 
final payment; which said notes, after having been paraphed by me, 
said notary, for identification herewith, were delivered unto said 
Charles P. MeCan, who hereby acknowledges their receipt; and in 
order to secure the full and punctual payment of the aforedescribed 
promissory notes in principal and interest, as well as all interest that 
inay accrue thereon, together with all costs, charges, commissions, 

and attorneys’ fees hereinafter stipulated, the said Henry 
S6 Godberry and George Godberry, moreover, declared that they 

do by these presents specially mortgage, atlect, and hypothe- 
cate unto and in favor of said Charles P. MeCan, his heirs and as- 
signs, as well as of any and all such person or persons who may 
hereafter become the future owner or owners of said notes or either 
of them, the following-deseribed property, viz: 

All and singular that certain tract of land or plantation, together 
with the buildings and improvements thereon, including the sugar- 
house, machinery, engines, boilers, fixtures, apparatus and appur- 
tenances thereof, mules, wagons, carts, aratory implements, and all 
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articles of personal property thereto attached or used in the cultiva- 
tion thereof, situated, lying, and being in the parish of St. John the 
Baptist, in this State, on the left bank of the Mississippi river, at 
ubout forty-eight miles above the city of New Orleans, and measur- 
ing, more or less, twenty arpents front on the Mississippi river by 
forty arpents in depth, with a double concession between opening 
lines, and bounded below by property how or formerly belonging 
unto Esteve Marqueze and above by property now or formerly be- 
longing io Iu. Chenet. 

Also those tracts or parcels of land situate in said parish of St. 
John the Baptist, in this State, lying or being in the rear of the 
above described tract of land and designated or described as fol- 
lows: Lot or section No. ninety-seven, in township No. eleven (east 
of the Mississippi river), of range No. six east, containing forty-five 
acres. 

Which said plantation and appurtenances are so to remain mort- 

gaged and hypothecated until the full and final payment of 


87 the aforesaid notes in capital and interest, the said Henry 

Godberry and George Godberry hereby binding themselves 
and their hei t to alienate, deteriorate, nor encumber the same 
to the prejudice of these presents, which are accepted by said mort- 


onvee 
payee. 


And the said Messrs. Godberry further declared that they do by 
these presents bind and obligate themselves to cause all and singular 


the buildings and improvements on the aforedescribed property to 
be insured and kept insured against the risk of fire by one of the 
Insurance companies of this city, in the sum of twenty thousand 


dollars, until the full and final payment of the aforedescribed notes, 
and to transfer and deliver unto the said mortgagee the policy or 
policies of such insurance or insurances; in default whereof said 
mortgagee and any and all holders of said notes is and are hereby 
authorized to cause such insurance or insurances to be made and 
effected at the cost, charge, and expense of the said mortgagors. 

But this clause shall not be construed as obligatory on such 
holder or holders or as making them liable for any loss, damage, 
or injury which may result from the uon-insurance of the said 
buildings. 

And the said Messrs. Godberry further declared that they do by 
these presents consent, agree, and stipulate that in the event of the 
said notes or either of them not being punctually paid at maturity 
it shall be lawful for and they do hereby authorize the said mort- 
pupee or any other holder or holders thereof to cause all and 

singular the property hereinbefore described and _ herein 


88 mortgaged to be seized and sold under executory process 
(issued by any competent court), without appraisement, to the 
highest bidder, payable — cash, the said Messrs. Godberry herein 


expressly dispensing with all and every appraisement thereof and 
by these preseuts waiving and renouncing the benefit of appraise- 
ment and of all laws or parts of laws relative to the appraisement of 
movable or immovable effects, &c., seized and sold under executory 
or other legal process, and: also confessing judgment in favor of 
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suld mortgagee and such person or persons who may be the holder 
or holders of said notes for the full amount thereof, capital and 
interest, together with all costs, charges, and expenses whatsoever. 

And the said Messrs. Godberry further declare that they do by 
these presents bind and obligate themselves and their heirs to pay 
and reimburse unto said mortgagee and such person or persons as 
may be the holder or holders of said notes all such lawyer’s or attor- 
ney’s fees, together with all such costs, charges, and expenses, as said 
mortgagee or any such holder or holders shall or may incur or pay 
in the event of the non-payment of said notes at maturity or in case 
it should be necessary to place the said notes or either of them in 
the hands of an attorney-at-law for adjustment, compromise, settle- 
ment, suit, or otherwise, or of any legal proceedings whatever be- 
coming necessary or being instituted at any time for the protection 
or preservation of the rights and claims of said mortgagee or of any 
future holder or holders or owner or owners of said notes; said 
attorney's fees, however, to be fixed at ten per cent. on the amount 
so in suit. 

And the said Messrs. Godberry further declared that they 
SY hereby confess judgment for the amount of said notes, with 
interest as aforesaid, and all costs, charges, expenses, and 
attorney’s fees as aforesaid, waive citation and all legal delays, as 
well as all appeals and writs of error, this being their answer and 
acknowledgment of all indebtedness as aforesaid, and also a formal 
waiver of legal notices and right of appeal, hereby authorizing and 
empowering the holder or holders of said notes or either of them 
at once to enter judgment before any court of competent jurisdic- 
tion, without any citation or previous notice of any kind, on a mere 
production of an authentic copy of this act, for the whole or part of 
said indebtedness, attorney's fees, costs, charges, expenses, WC., as 
aforesaid, provided that execution shall bestayed until maturity of the 
notes sued on; also that in case a forced sale should become neces- 
sary from any cause whatever, whether from failure or inability to 
pay or otherwise, said Messrs. Godberry, by these presents, waive 
und acknowledge legal service of notice to pay, notice of seizure, 
notice to appoint an appraiser and to subdivide, as well as all legal 
delays, and consent to the immediate execution of the Judgment 
which may have been entered, hereby promising that no Injunction 
or process of law tending to delay a sale shall be resorted to by them 
or by any one holding under them, and renouncing such right or 
privilege. 

And in order to more fully secure the punctual payment of all 
such advances and moneys advanced or to be advanced as afore- 
said, costs, charges, expenses, commissions, and attorney’s fees, and 

of the aforesaid notes,in principal and interest, a special lien 
90 and mortgage or privilege is hereby granted and recognized 

for the full sum of fifty thousand dollars on any and all 
crop or crops of sugar and molasses that may be planted, grown, 
raised, and gathered or made aud manufactured during the year 
eighteen hundred and eighty-four on the hereinbefore mentioned 
and described plantation, tracts, aud parcels of lund; and this in- 
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strument is hereby directed to be recorded, in order to preserve and 
make the same public, so as to operate and bear upon the crops of 
the year eighteen hundred and eighty-four grown and produced on 
the aforesaid plantation. 

Furthermore, for the same purpose and for the same amount, the 
entire crop made and grown on the aforesaid plantation known as 
Angelina during the year eighteen hundred and eighty-four is 
hereby pledged and pawned unto the said Charles P. MeCan, his 
heirs and assigns, and the said Messrs. Henry Godberry and George 
Godberry do hereby agree and consent that any and all laws of 
this State pertaining to privileges for supplies furnished or money 
advanced and used for the purchase of necessary supplies and the 
payment of necessary expenses, laborers, etc., to carry on a farm or 
plantation shall and do hereby expressiy refer and have full force 
and effect, and also bind and obligate themselves to ship and con- 


slgn Line enti crop of sugar and molasses nade, produced, and 
oath red on the hereinbefore mentioned and described plantation 
known as Angelina during the year eighteen hundred and eighty- 
four to the said mortgagee, in the city of New Orleans, whenever 

required OF notified so to do bv him or his assigns, in default 
v1 of which said mortgagee or his representatives or assigns are 

authorized at once to se que ster the said Crops Or the proceeds 
thereof in whomsoever hands the same may be, regardless of any 
sale or transfer | ereol, and to ship the same, if In kind, unto said 
MeCan, who mpowered to sell the same at the current market 
prices and hold the net proceeds,after deduction of all costs, charges, 
expenses, conimissions, and attorney’s fees, which net proceeds shall 


stand in lieu of the property sequestered, the said Messrs. Godberry 
hereby walving alia re linguishing their right to bond and the delay 
granted therefor and consenting that the sequestration bond shall 
stand In place of the release bond required by law, and moreover 
agreeing that the sequestration shall issue and that judgment shall 
be entered at the option of the holder of said notes or either of them 
without notice or citation of any kind hereby expressly confessing 
judgment and waiving all notices and citations required by law and 
consenting that no appeal shall be taken from any of the proceed- 
ings or from the judgment entered, as also that no notice of any of 
the proceedings or of any judgment entered shall be required, this 
being their written answer and confession of judgment for the pur- 
poses herein stated. 

It is further distinctly agreed and covenanted that should any 
part or portion of the crops thus pawned and pledged be shipped to 
any other house or be diverted in any other way, or should the said 
Messrs. Godberry refuse or neglect to ship when notified so to do, 
then and in that case the note given as aforesaid and all amounts due 

on open account shall become due, demandable, and exigible 
V2 at once, and the holder or holders thereof are hereby fully 

authorized and empowered to seize and sequester the crops 
or take out any other process they may think advisable against the 
sume wherever found. 

lor that purpose the said Messrs. Godberry do hereby waive all 
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exceptions to jurisdiction, and by this their answer acknowledge 
and recognize jurisdiction of the court, before which process may be 
sued out for the purpose of subjecting such crops to the rights of the 
holder or holders of said note or open account, and confess judgment 
therefor so as to hold the said crops subject thereto. 

And it is expressly agreed and understood by and between the 
parties hereto that the said mortgagee shall have the exclusive right 
to apply the net proceeds of sale of all products shipped and all pay- 
ments of money made to him to the payment of any indebtedness 
which may be due now or which may hereafter become due to him 
by the said Messrs. Godberry upon open account or to the debt se- 
cured and intended to be secured by these presents according to his 
view of the exigency of the case; thatsuch application may be made 
at such time and in such manner assaid mortgagee may elect ;. that 
no application of such proceeds of sale or money to the payment of 
any debt in open account which may atany time be due to the said 
mortgagee by the said Messrs. Godberry shall impair, lessen, or preju- 
dice the indebtedness evidenced by note and secured or intended 
to be secured by this instrument or the security herein and hereby 
provided therefor, and that said mortgagee shall have the full 
and undisputed right to impute payments as he may deter- 
mine to whatsoever debt may be due him by said Messrs. 
Goad be rry. 

Now, to secure the faithful performance of each and of all of the 
foregoing obligations, the reimbursement and payment of attorney’s 
lees, costs, charges, and expenses, interest and commissions aforesaid, 
and the reimbursement and payment of all premium or premiums 
as shall be paid by the said mortgagee or any holder or holders of 
the aforesaid notes in causing Insurance to be effected on default of 
said mortgagor, as aforesaid, the said Messrs. Godberry by these 
presents fturtherspecially mortgage and hypothecate the hereinbefore- 
deseribed plantation, CTOps, We., unto and in favor of said mortgagee 
and all holders of said notes or either of them. 

[t is well and distinctly agreed and covenanted by the said Messrs. 
Godberry that said MeCan shall be entitled to charge and expressly 
allowed two and a half per cent. commissions and one-half per cent. 
brokerage, besides the conventional Interest of eight per cent. per 
annum (which is hereby agreed and consented to), for and on all ad- 
vanees which are made tosaid Messrs. Godberry or to said Angelina 
plantation in goods, wares, merchandise, money, or otherwise ; and 
that the said McCan is further authorized to charge two and a half 
per cent. commissions and customary brokerage for accepting, en- 
dorsing, buying, and selling. 

Also that said McCan is authorized to insure the crops of sugar 
and molasses when being manufactured, in store on the place, at 

such valuation as he may fix at the cost and charge of said 
94 Messrs. Godberry, loss, if any, payable to himself; and more- 
over to insure all goods and produce to and from the said 
plantation at the customary rates of effecting such insurance ; and 
for the services thus rendered and obtaining policies said McCan is 


7_-_ 
ee 
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authorized to receive the scrip or aecept the rebate allowed, if he 
prefers, and the same to retain as his own. 

And said Messrs. Godberry moreover declared that they hereby 
waive and relinguish all rights and claims of homestead or exemp- 
tion that may be reserved unto them by law, and do by these pres- 
ents convey and transfer the same unto the said McCan or any 
future holder or holders of the herein-desecribed notes in full and 
absolute ownership to guarantee the payment of said notes, with all 
costs, charges, expenses, interest; commissions, and attorney’s fees as 
aforesaid ; and the said Messrs. Godberry moreover waive and re- 


linguish in favor of said McCan or any future holder or holders of 
said notes or of either of them all rights and privileges of going 
into bankruptey or of using the insolvent or respite or bankrupt 
laws of the United States, of this State, or of any other State or county 
In which they may hereafter reside until the whole amount of the 
herein Stip ted indebtedness shall have been paid in full and ex- 
inguished, unless with the approval and consent of said mortgagee 
or of such perso al d Persons is may be the future owner or owners 
of said notes, but this shall not debar the said mortgagees or 
such holde iders of said notes from foreing said Messrs. God- . 
berry either of them into bankruptcy or insolvency should 

99 said Met r the holders of said notes elect so to do. 
\nd e personally appeared and intervened herein Miss 
Laura Godberr\ i Miss Noelie Godberry, residents of said parish of 
st. John the Baptist. w ho. may Ing read what is hereinbefore written, 
declared that th ire the owners of two certain promissory notes 
forthe sum of eight thousand seven hundred and fifty dollars each, 


marked, respectively, 3 and 4, drawn by said Henry Godberry and 
George Godberry to the order of and endorsed by themselves, dated 
at New Orleans, February 20,1880, and payable at one year after 
date, with interest at tne rate of six per cent. per annum from date 
until paid and the privilege to the drawers or makers thereof of ex- 
tending the said notes from year to year upon payment of the in- 
terest, and payment of said notes being secured by special mortgage 
and vendor’s privilege on the herein-described plantation under an 
act passed before said notary, Trist,on 20th February, 1880; and 
sald Misses Godberry moreover declared that said notes and the 
moitgage and privilege aforesaid securing their payment shall be 
subordinate and inferior in rank to the mortgage and notes herein 
made, as well as to all claims and demands of said McCan that may 
become due unto him by said Henry Godberry and George God- 
berry for and on account of advances in money or supplies that said 
MecCan may make or furnish to them during the current year over 
and above the proceeds of the crops of said plantation, and that in 
case of any sale of the herein-described plantation and appurtenances 

under judicial process or anv other cause whatsoever the claims 
96 and demands of said MeCan shall be paid and discharged 

out of the proceeds arising from such sale in preference and 
without regard to the aforedescribed notes held and owned by 
them, which are hereby subordinated or made inferior in rank and 
privilege to the claims and demands of said MeCan. 
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And here appeared Edward F. Stockmeyer, of this city, who, hav- 
ing read whatis hereinbefore written, declared and said that said 
Messrs. Godberry are indebted unto him in the sum of thirty-two 
thousand dollars, payable on the twenty-fifth of January, 1885, for 
and on account of advances made and furnished by him unto said 
Messrs. Godberry and the aforesaid Angelina plantation, and he 
consents and agrees that his claims and demands therefor shall be 
subordinate to the mortgage and notes herein granted, as well as 
any claims and demands that may become due untosaid McCan by 
said Messrs. Godberry for and on account of advances in moneys 
and supplies that said McCan may make and furnish them during 
the present year over and above the proceeds of the Crops of said 
Angelina plantation, and that in case of anv sale of the herein-de- 
scribed plantation and appurtenances under any judicial proceed- 
ings or otherwise the amount that may be due said MecCan shall be 
paid in preference and without regard to the claims or indebtedness 
due bim and Stockmeyer. 

And here said parties declared that they dispense with the pro- 
duction of a certificate of mortgage for annexation hereto, as is 
otherwise required by law. 

Thus done and passed, in my office, in New Orleans afore- 

v7 said, in the {presence of John J. Ward and Achilles J. Fer- 

ran, witnesses, both of this city, who hereunto sign their 

names with the parties and me, the said notary, the day and date 
aforesaid. 


(Original signed) NOELLE GODBERRY. 
LAURA GODBERRY 


ke 

GEO. GODBERRY. 
HENRY GODBERI 
KD. F. STOCKMEY 
C. P. McCAN. 
ANDREW UERO, Jr., Not. Pub. 

JNO. J. WARD. 

A. J. FERRAN., 


[ hereby certify this to be a true and correct copy of the original 
act on file and of record in the officeof Andrew Hero, Jr., now ob- 
sent on leave. 

New Orleans, Sept. 24, 1884. 

(Signed) W. J. CASTELL, 
Not. Pub., Herein Representing A. Hero, Jr., 
Not. Pub., Absent on Leave. 
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Sheriff’s Deed, Marked Exhibit “ a 
STATE OF LOUISIANA: 
Twenty-sixth Judicial District Court, Parish of St. John the Baptist. 


98 CuHarLes P. McCan 
VETsUs No. 197. 
Henry Goppery and GrorGe Goppeny. | 


Whereas I, John Webre, sheriff of the parish of St. John the 
Baptist, duly commissioned and qualified in and for the aforesaid 
parish, by virtue of a writ of seizure and sale to me directed by the 
honorable the twenty-sixth judicial district court of Louisiana in 
and for the parish of St. John the Baptist, in the matter of Charles 
P. McCann versus Henry Godbery and George Go ibery, No. 197 of 
the docket of said court, after having fulfilled and complied with all 
the previous legal requisites, did seize the following-described prop- 
erty, to wit: All and singular that certain tract of land or, planta- 
tion, together with all the buildings and improvements thereon, in- 
cluding the sugar-house, machinery, engines, boilers, fixtures, appa- 
ratus, and appurtenances thereof, mules, carts, wagons, aratory 1m- 
plements, and all articles of personal property thereto attached or 
used in the cultivation thereof, situated, lying, and being in the. 
parish of St. John the Baptist, in this State, on the left bank of the 
Mississippi river, at about forty-eight miles above the city of New 
Orleans, and measuring, more or less, twenty arpents front on the 
Mississippi river by forty arpents in depth, with a double concession 
between opening lines, and bounded below by property now or 

formerly belonging unto Esteve Marqueze and above by the 
99 property now or formerly belonging to E. Chenet. 

As also those tracts of land or parcels of land situate in 
said parish of St. John the Baptist, in this State, lying or being in 
the rear of the above-described tract of land, and designated or de- 
scribed as follows: Lot or section No. ninety-seven, in township No. 
eleven (east of the Mississippi river), of range No. six east, contain- 
ing forty-five acres. 

And, after having given due and legal notice to the said Henry 
Godbery and George Godbery of said seizure in the manner pointed 
out by law, I advertised the said before-described property for sale 
after the expiration of the legal delay from the time of said notice, 
to wit, on the thirty-first day of January, 1885, by advertisement, 
composed in English, announcing the sale to take place at the court- 
house of this parish, on the seventh day of March, 1885, at eleven 
o'clock a. m.; said advertisements inserted and published in English 
in the “ Meschacebé,” the official journal of the parish of St. John the 
Baptist, from the said 31st day of January, 1885, to the day of sale, 
being full thirty days from the date of the first notice given in said 
official journal on the 3lst day of January, seventh, fourteenth, 
twenty-first, twenty-eighth days of February, and on the seventh 
day of March, 1885. 
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And, having further complied with and performed all the addi- 
tional previous legal requisites, did expose the same at public sale, 
ut auction, according to law, at the court-house of this parish, on the 

said seventh day of March, 1885, at eleven o’clock a. m., and 
100 = at the time and place of sale I did first announce in a loud 

and audible voice theterms and conditions of sale, and having 
also read verbatim and in a loud and audible voice the certificate 
of the clerk of court, ex officio recorder of mortgages for the parish 
of St. John the Baptist, delivered to me on the day of sale, and by 
which certificate it appears there are no other mortgages standing in 
the name of Henry Godbery and George Godbery and recorded 
against the before-described property than the following, to wit: 

l‘irst. The conventional mortgage recorded February 27th, 1880, 
and that by act passed on the 20th day of same month, before N. 
5. ‘Trist, notary public in and for the parish of Orleans, they, the 
said George Godbery and Henry Godbery, granted in favor of Mis- 
tress Widow James W. Godbery, Sr., to secure the payment of two 
promissory nutes for the sum of eight thousand seven hundred and 
fifty dollars, dated February 20th, 1880, made by them to their own 
order and by themselves endorsed, and both made payable one year 
after date, with interest, at the rate of six per cent. per annum, from 
date until final payment, with privilege to the makers of extending 
the said notes from year to year for five years upon payment of in- 
terest, and also to secure attorney’s fees at five per cent. on the 
amount due and sued for in case of suit to recover the amount of 
the said notes or of any part thereof. 

Second. The conventional mortgage recorded January 28th, 1554, 
and that by act passed on the 25th day of same month, before An- 
drew Hero, Jr., notary public in and for the parish of Orleans, they, 

the said George Godberry and Henry Godbery, granted in 
1O] favor of Charles P. MecCan, to secure the payment of five 

promissory notes for the sui of five thousand dollars each, 
drawn by them jointly and in solido to their own order and en- 
dorsed by themselves, dated New Orleans, January 25th, 1884, and 
made payable at the New Orleans National Bank, in the city of New 
Orleans, on the fifteenth day of December, the twentieth day of De- 
cember, the twenty-seventh day of December, eighteen hundred and 
eighty-four, and the fifth day of January, eighteen hundred and 
eighty-five, respectively, after date, with interest at the rate of eight 
per cent. per annum from and after maturity; if not then paid, until 
final payment; and also to secure the payment of attorney’s fees at 
ten per cent. on the amount due and sued for, and of all such other 
costs, charges, and expenses as shall be incurred or paid in the event 
of a suit to enforce the payment of the said notes or of either of 
them or of any part thereof; and also the payment and reimburse- 
ment of all premium or premiums as shall be paid by any holder 
or holders of the said notes in causing insurance to be effected on 
the buildings and improvements of the above-described property in 
default on the part of the said George and Henry Godbery so todo, 
as they bound themselves in the aforesaid act of January 20th, 1854. 
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And in said act of January 20th, 1884, before Andrew Hero, Jr., 
notary, personally intervened Miss Laura Godbery and Miss Noelie 
‘| Godbery, of this parish, who declared that they were the holders 
and owners of the two notes for the sum of $8,750.00 each, men- 
tioned in the mortgage hereinabove firstly related, and 

102 that the said notes and the mortgage and privilege securing 
their payment shall be subordinate and inferior in rank to 

the mortgage and notes made and granted by the aforesaid act of 
January 20th, 1884, in favor of said Charles P. MeCan, and that in 
case of any sale of the aforesaid plantation and appurtenances under 
judicial process or any cause whatsoever the claims and demands of 
the said MeCan shall be paid and discharged: out of the proceeds 
arising from such sale in preference and without regard to the above- 


described notes held and owned by them. 

Third. The legal mortgage in favor of the State of Louisiana and 
the parish of St. John the Baptist for the amount of State and parish 
taxes for the year 1884 and all interests and costs and resulting from 
the filing office on the 19th day of August, 1854, of the assess- 
ment-rolis of taxable property of this parish for said year 1884. 

[ do also « fy that the only privilege standing recorded in the 
hames of | | George Godbery and Henry Godbery and against 
and on certa rts and other objects on and attached to the afore- 
said plantation is the one recorded on the 13th day of August, 1884, 
in favor of Adelaid Millet for the sum of three hundred and twenty 
dollars and thirty cents 


And I do also her D) certify that on the 3rd March, ISSO, there 
was registered in this office,in Book “IF” (N. 8.) of Conveyances, 
pages SW and Jo, an act | assed on the 20th of February, 1880, before 

N. B. Trist, a notary public in and for the parish of Orleans, 
105 and by which the said George Godbery and Henry Godbery 

gave and allowed to their mother, Mrs. Angelina Roussel, 
widow James W. Godbery, Sr., for the term of her lifetime or as 
long as they are the owners thereof, the right to use and inhabit 
jointly with them the dwelling-house on the aforesaid and above- 
described plantation. 

When Charles P. MeCan, being the highest and last bidder, the 
said before-described property, with all its appurtenances, was adju- 
dicated to the said Charles P. McCan for the price and sum of 
fifteen thousand dollars, which amount the said Charles P. McCan 
has paid me cash. 

Now, know all men by these presents that I, John Webre, the said 
sheriff, in consideration of the premises and by virtue of the laws of 
the State of Louisiana in such cases made and provided, do sell, 
transfer, and set over the said above-described property to the said 
Charles P. MeCan and all the rights and title which the said George 
Godbery and Henry Godbery had in or to the before-described prop- 
erty ; to have and to hold the same to the said Charles P. McCan, 
his heirs or assigns forever. 

In witness whereof I have hereunto sigued my name, at the parish 
of St. John the Baptist, in the State of Louisiana, on this the seventh 
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day of March, one thousand eight hundred and eighty-five, and of 
the Independence of the United States the one hundred and ninth. 
(Signed) JOHN WEBRE, Sheriff, 
Per T. VOISIN, 
Chief Deputy. 
In presence of— 
(Signed) ALEXANDER STEWART. 
ERNEST SENTILLE. 


104 Registered March 10th, A. D. 1585. 
(Signed) ERNEST SENTILLE, 


Dy CTk Ct and ex Officio Dy Recorder. 


STATE OF LOUISIANA: 
Clerk’s Office, Parish of St. John the Baptist. 


I, the undersigned, clerk of court and ex officio recorder, duly 
commissioned and qualified, in and for the parish of St. John the 
Baptist aforesaid, do hereby certify the above and foregoing to be a 
true and correct transcription from Book G (N. 38.) of Conveyances, 
pages 429, 430, and 431, and from “ Sheriff’s Deeds” Book, vol. IT, 
pages 331, 332, 353, 334, 335, and 336, of this office. 

In faith whereof I have hereunto set my hand and affixed my 
seal of office, at the parish of St. John the Baptist aforesaid, on this 
the 18th day of May A. D. 1885. 


(Signed) ZENON MILLET, 
[SEAL] Clerk of the Court and ex Officro Recorder. 


Copy of Petition and Protest, Marked Exhibit F. 


105 In the Matter of CHartes P. McCan \ 
vs . No. 197 


GEORGE GODBERY and Henry GODBERY. 


To the honorable the judge of the twenty-sixth judicial district 
court of the State of Louisiana in and for the parish of St. Jobn 
the Baptist, La: 

The joint petition of George Godbery and of Henry Godbery, re- 
siding in said parish and State, respectfully represents— 

That petitioners are the defendants and seized debtors in the 
above-entitled executory proceeding of Charles P. McCan vs. George 
Godbery and Henry Godbery, No. 197 on the docket of this honor- 
able court, in which proceeding the said plaintiff has sued out and 
obtained from this court a writ of seizure and sale, directed to the 
sheriff of the parish of St. Joun the Baptist, in execution of which 
writ of seizure and sale the said sheriff has seized and taken into 


of this petition: 
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She riff’s Sale. 
STATE OF LOUISIANA: 
Twenty-sixth Judicial District Court, Parish of St. Jolin the Baptist. 


106 CuarLes P. McCan 
vs. > No. 197. 
GeoRGE GopBpery and HENRY GoDBERY. 

Dy virtue of a writ of seizure and sale issued by the honorable 
the twenty-sixth judicial district court of Louisiana in and for the 
parish of St. John the Baptist in the above entitled and numbered 
suit and to me directed, | will offer for sale, at public auction and 
for cash, on Saturday, the 7th day of March, LSSO, at the hour of 
eleven o clock a. m., at the court-house of this parish, the following 
described property, to wit: 

All and singular that certain tract of land or plantation, together 
with the buildings and improvements thereon, including the sugar- 
house, machinery, engines, boilers, fixtures, apparatus and appurte- 
nances thereof, mules, wagons, carts, aratory implements, and all 
articles of personal property thereto attached or used in the cultiva- 
tion thereof, situated, lying, and being in the parish of St. John the 
Baptist, in this State,on the left bank of the Mississippi river, at 
about forty-eight miles above the city of New Orleans, and measur- 
ing, more or less, twenty arpents front on the Mississippi river by 
forty arpents in depth, with a double concession between opening 
lines, and bounded below by property now or formerly belonging 

unto Esteve Marqueze and above by property now or formerly 
107 ~—belonging to E. Chenet; as also those tracts of land or par- 

eels of land situated in said parish of St. John the Baptist, 
in this State, lying or being in the rear of the above-described tract 
of land and designated or described as follows: Lot or section No. 
97, in township No. eleven (east of the Mississippi river), of range 
No. six east, containing forty-five acres. 

Also— 

51 mules. 

2 horses. 

6 sheep. 

140-horse-power upright engine. 

1 Ames 8-horse portable engine. 

1 Shakspear water elevator. 

o2 No. 2 plows. 

7 No. 4 plows. 

2 rotary hoes. 

1 thrasher. 

1 12-inch pump. 

Hoes, subsoil plows, reaper. 

25 sets of gearings. 

10 large carts. 

2 small carts. 


~ = 
, 
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1 cotton-seed distributor, and lots of other agricultural imple- 
ments too numerous to mention and fully enumerated in the in- 
ventory on file in my office. 

Seized in the above suit. 

Terms cash. 


JOHN WEBRE, Sheriff 


108 Now, your petitioners represent that, as regards the above- 

described animals, utensils, mules, horses, sheep, engines, 
plows, agricultural implements attached to said plantation and 
seized as aforesaid, the sale of said animals, mules, must be made on 
the said plantation, and that being the spot where they were taken 
and seized with said plantation as thereto attached, and that said 
animals, utensils, &e., cannot be sold at the court-house of said par- 
ish, as such a sale would be violative ¢o article 666 of the Code of 
Practice, which declares that “animals and utensils attached to 
plantations and manufactures and such articles as cannot be easily 
removed must be sold on the spot where they are taken on the day 
and hour appointed for that purpose by the sheriff.” 

That petitioners hereby solemnly protest against said mules, ani- 
mals, horses, sheep, engines being sold in block at the court-house, 
as advertised, but demand that said mules, horses, cattle, sheep be 
separately appraised and be separately sold on the spot where they 
are taken—that is to say, on said plantation. 

That a sale in block of all said property would seriously and ma- 
terially injure your petitioners, whereas a sale as hereinafter sug- 
gested will produce a large amount of money in satisfaction of said 
writ and in contribution to the payment of the secured mortgage 
on said property in favor of Stock meyer. 

That petitioners, availing themselves of the right given them by 
article 676 of the Code of Practice, do hereby require that all the 

property above seized be appraised separately with such 
109  minuteness that they be sold separately as follows, to wit: 
Firstly. The said plantation to be sold at the court-house. 

Secondly. The mules to be each appraised separately and to be 

sold on the plantation. 


Thirdly. The horses ditto. 
Fourthly. The carts ditto. 
Fifthly. The two engines ditto. 
Sixthly. The plows ditto. 


Seventhly. The balance of said articles to be separately appraised, 
and so sold in the order mentioned in said advertisement. 

Wherefore petitioners hereby protest against all said property 
being sold in block or in lump, and further protest against the 
sale at the court-house of the said mules, horses, sheep, engines, ele- 
vator, plows, hoes, thrasher, pump, gearings, carts, cotton-seed dis- 
tributor, and therefore and herein pray that said sheriff be ordered 
to offer said property for sale and cause the same to be appraised 
separately on the said plantation in the order above prescribed by 
your petitioners after the sale of said plantation at the court-house. 
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That said sheriff be served with a copy of this petition, protest, 
and the order thereon. 
And for all general relief. 
‘or James Legendre and self. 
(Signed) ST. M. BERAULT, 
Of Counsel for Pet’rs. 


110 St. M. Berault, of counsel for petitioners, after having been 

duly sworn, says that the office of the judge of the 26th judi- 
cial district court of Louisiana is now vacant, and that there is now 
no judge in said district and in the parish of St. John the Baptist to 
act in said judicial office, and that the judge of the adjoining dis- 
trict, the 22d judicial district of La., is authorized to act in that 
event. 


(Signed) ST. M. BERAULT. 


Sworn to and subscribed before me, the undersigned authority, 
this 4th Mareh, 1885. 
[L. 8. | (Signed) CHAS. T. SONIAT, Not. Pub. 


Order. 


Upon reading the foregoing petition and considering articles 666 
and 676 of the Code of Practice let the sheriff of the parish of St. 
John the Baptist be, and he is hereby, directed and instructed to sell 
the property described in the foregoing petition in the order and 
manner set forth therein, and let the same be sold separately and 
appraised separately as above set forth and prayed in said petition, 
the plantation to be sold first at the court-house and the other ar- 
ticles on the plantation “as pray ed for. 

At chambers, 4th March, 1885. 

(Signed ) HENRY L. DUFFEL, Judge. 


A true copy of the original on file and of record in this office. 
Clerk’s office, parish of St. John the Baptist, May 18th, A. D. 1885. 
[SKAL. | (Signed) ZENON MILLET, 
Clerk of Court. 


111 Protest of Carl Stockmeyer, Marked Exhibit G. 


In the 26th Judicial District Court of Louisiana in and for the Par- 
ish of Saint John the Baptist, La. 


CHARLES P. McCan ) 
Us. No. 197. 
GEORGE GopBERY and Henry Gopbery. f 


To Charles P. McCan and John Webre, sheriff of the parish of Saint 
John the Baptist, Louisiana: 
You and each of you are hereby notified and will take notice that 
Carl Stockmeyer, residing in the city of New Orleans and herein 
acting as the duly appointed and qualified curator of Edward F. 


-— 
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Stockmeyer, interdict, does hereby protest against the sale of the 
property seized in the above entitled and numbered executory pro- 
ceedings and offered for sale by said sheriff in said parish on Sat- 
urday, the 7th day of March, 1885, being made without all said 
property being duly and separately appraised according to law be- 
fore the said property or any part thereof is offered for sale in said 
suit and proceeding No. 197; and said curator does further protest 
against said property being offered for sale and adjudicated in block 
in said suit No. 197; and said curator of said interdict bases his 
said protest in the premises on the following grounds, to wit: That 
said curator of said interdict, Edward F. Stockmeyer, is the holder 
and owner, as pledgee, of two certain promissory notes for the 
112. sum of $8,750.00 each, drawn by Henry Godbery and George 
Godbery to their own order and by themselves endorsed, 
dated at New Orleans the 20th February, 1880, and both made pay- 
able at one year after date, with interest thereon at the rate of six 
per cent. per annum from date until paid, and the privilege to the 
makers of extending the said notes from year to year upon payment 
of the interest, said notes being marked 3 and 4 and payment 
thereof being secured by special mortgage and vendor’s privilege 
upon the Angelina plantation and appurtenances, situated in the 
parish of St. John the Baptist, in this State, by an act passed before 
N. B. Trist, a notary public in the city of New Orleans, on the 20th 
February, 1880, said Argelina plantation and appurtenances being 
the same property and appurtenances seized and offered for sale by 
said sheriff in said suit No. 197; that said vendor’s privilege and 
said special mortgage securing said two notes and interest were duly 
inscribed in the registry of mortgages in the parish of St. John the 
Baptist, La., on the — day of , 1880; that by act passed on the 
25th January, 1884, before Andrew Hero, Jr.,a notary public in 
and for the parish of Orleans, State of Louisiana, Miss Laura God- 
bery and Miss Noelie Godbery pledged said two notes of $8,750.00 
ach, with interest aforesaid, and secured by said vendor’s privilege 
and special mortgage for the purpose of securing to the said Edward 
I’. Stockmeyer the payment of a sum of thirty-two thousand dollars 
due and owing by Henry Godbery and George Godbery to said Ed- 
ward F. Stockmeyer, as will be more fully seen by reference to said 
act of pledge passed as aforesaid. 
113 That though the said Misses Laura and Noelie Godbery 
and said Edward F. Stockmeyer appeared and intervened in 
the act passed on the 25th day of January, 1884, before Andrew 
Hero, Jr., notary aforesaid, by which said Henry Godbery and 
George Godbery mortgaged, in favor of the said Charles P. McCan, 
the said Angelina plantation aud appurtenances, they, the said 
Misses Laura and Noelie Godbery and said Edward F. Stockmeyer, 
did so intervene in said act, each separately and distinctly, for 
the sole and exclusive purpose of subordinating their vendor’s 
privilege and special mortgage on said Angelina plantation to the 
special mortgage and crop lien granted by said act, by said Henry 
and George Godbery, to said Charles P. McCan. 
That said Misses Laura and Noelie Godbery and said Edward F. 


5§ CARL STOCKMEYER, &¢C., VS. MRS. MARY G. TOBIN, &c¢. 


Stockmeyer never consented to any waiver whatever of appraise- 
ment of said plantation and appurtenances, &c., in the sale thereof 
in the foreclosure of said mortgage in favor of s said McCan in said 
suit No. 197; that said Henry and George Godbery could not re- 
nounce their right to an appraisement of said property and could 
not consent to the forced sale thereof without appraisement, to the 
detriment and injury of the vendor’s privilege and special mortgage 
on said property securing the payment of : said two notes of $8 750.00, 
with interest aforesaid, pledged as aforesaid; that said last act of 
the 25th January, 1884, is governed by article 2075 (2073) of the Re- 
vised Civil Codeof Louisiana, and that the obligations therein created 

are individual, distinct, and separate, as if they had been in 
114. different contracts and made at different times; that said 

property seized and offered for sale in said suit No 197 will, 
if offered separately for sale, subject to the appraisement prescribed 
by law, will bring, in the aggregate,a price and sum more than 
sufficient to pay the claim of said McCan, and sufficient to pay 
something as a surplus on account of said vendor's privilege and 
special mortgage securing said two notes of $8,750 each, held in 
pledge by said Stockmeyer as aforesaid. 


Wherefore the said curator, in the protection of the interests of 
said interdict ee iward I’. Stockmeyer, protests against the sale of 
said property - ut the benefit of appraisement and claims that 
the said prop a be sold subject to a legal “appraisement and in the 
mode and manner claimed by said Henry and George Godbery in 
their petition fi - on the — day of March, 1885, in the said district 
court in said suit No. 197; and said curator reserves all other rights 
and objections to and in the premises. 

New Orleans, 6th March, LSS5. 

(Signed JAMES LEGENDRE, 


ST. M. BERAULT, 


Attorneys for Curator. 


STATE OF LOUISIANA, SHERIFF'S OFFICE, 
ParisH oF Sr. JoHN THE BAPTIST. 


[, the undersigned, do hereby certify the above and foregoing to 


be a true and correct copy of the original on file in this office. 
115 Sherift’s office, parish of St. John the Baptist, May LSth, 
A. D. 1885. 
(Signed) T. VOISIN, 


Ch’f D’y Sheriff, — St. John the Baptist. 


[, the undersigned clerk of court in and for the parish of St. John 
the Baptist, La., duly commissioned and qualified, do hereby certify 
that Terence Voisin, whose signature is affixed to the above docu- 
ment, is and was at the time of signing same the duly appointed 
and qualified chief deputy sheriff in and for this parish, and that 
his said signature is true and genuine. 

In faith whereof witness my official signature and seal, at the 


of 
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parish of St. John the Baptist aforesaid, on this the 18th day of May, 
A. D. 1885. 
[SEAL] (Signed) ZENON MILLET, 
Clerk of Court. 


Notes Marked Exhibits H and J. 
Exuipit H. 


$8,750.00. New ORLEANS, February 20th, 1885. 


One year after date we promise to pay to the order of our- 
116 selveseight thousand seven hundred and fifty 755 dollars, value 
received, with interest at the rate of six per cent. per annum 
from date until paid, with privilege of extending from year to year 
for four years upon payment of interest. 
(Signed) HENRY GODBERY. 
GEORGE GODBERY. 


[Inseribed on face of note: 

Ne varietur. Secured by mortgage and vendor's privilege by act 
passed before me this day. New Orleans, February 20, 1880. (Signed) 
N. b. Trist, not. pub. 

Ne varietur. New Orleans, Jan’y 
Hero, Jr., not. pub. 


> 


a, 


1884. (Signed) Andrew 


Endorsed: (Signed) Henry Godbery, George Godbery. Interest 
payed to Feb. 20, 1884. 


Exuipit J. 


117 $8,750.00. New Orveans, February 20, 1880. 


One year after date we promise to pay to the order of ourselves 
eight thousand seven hundred and fifty ;55 dollars, value received, 
with interest at the rate of six per cent. per annum from date until 
paid, with privilege of extending from year to year for four years 
upon payment of interest. 

(Signed) HENRY GODBERY. 
GEORGE GODBERY. 
[nseribed on face of note: 
Ne varietur. Secured by mortgage and vendor’s privilege by act 
passed before me this di ay. New Orleans, February 20, 1880. 


(Signed) N. B. Trist, not. pub. 
Ne varietur. New Orleans, January 25, 1884. (Signed) Andrew 


Hero, Jr., not. pub. 


Endorsed: (Signed) Henry Godbery, George Godbery. Interest 
paid to Feb. 20th, 1554. 
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118 Copy Petition, etc., Marked Exhilit K. 


STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


Interdiction of Epwarp F. Srockmeyer. No. 12315. C’l D’t Ct, 
ny, s 


Petition. Filed October 13th, 1554. 


‘To the honorable the judges of the civil district court for the parish 

of Orleans: 

The petition of Carl Stockmeyer, who resides in the city of New 
Orleans, respectfully represents— | 

That Edward Frederick Stockmeyer, the uncle of your petitioner, 
who resides in the city of New Orleans, has for several months past 
been insane, and has been and still is’ entirely unable and incapa- 
ble of taking care of his person or property, and has, since the 20th 


| 


February, 1884, been in the Louisiana Retreat, an insane asylum, 


that he might receive proper care and medical attention. 
That | Edward Frederick Stockmeyer has interest and prop- 
erty in| parish, particularly in the firm of E. F. Stockmeyer & 
Co., of which he is a member with your petitioner, and it is 
11I9—Ss oan ry that a provisional curator be appointed to said 


| after his interdiction, which should be decreed. that 


1 cura ider curator be appointed according to law. 

W herefo: prays that said Edward Frederick Stockmeyer be 
cited to a hereto; that an attorney be appointed to represent 
sald part | petitioner be appointed provisional administrator 
and curator; that after due proceedings said Edward Frederick 
Stockineye iecreed insane and judgment of interdiction be ren- 
dered accord}! to law; that petitioner be appointed curator to the 
person and estate of said interdict, and that — be appointed under 
curator; tha : inventory be ordered to be taken before Mark 
Breeden, Jr., not ry, an | forall further orders that nay be hecessaury 


and proper in the premises, and for all general relief. 
(Signed) JOSEPH P. HORNER, 
(Signed) PRANCIS W. BAKER, Att’ys. 


A Hidavit. 


Carl Stockmeyer, being duly sworn, deposes and says that all the 
facts and allegations in the foregoing petition are true and correct. 
(Signed) C. STOCKMEY ER. 
Sworn to and subscribed before me this 13th day of October, A. D. 
1854. 
(Signed) N. b. TRIST, Not. Pud. 
120 Order. 


Let Charles Louque, Esq., attorney-at-law, be appointed as attorney 
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to represent and defend the defendant, Edward Frederick Stock- 
ineyer, herein, and let Doctors A. W. Smythe, J. E. Fitch, and E. T. 
Shepard be appointed as physicians and experts to examine the 
mental condition of the defendant, Edward F. Stockmeyer, and to 
report thereon to this court. 
(Signed) W. T. HOUSTON, Judge. 
New Orleans, October 13th, 1884. 


Judge civil district court for the parish of Orleans, division B, 
sitting in place of Hon. F. A. Monroe, judge of said court, division 
C, now absent on leave. 


Citation, October 14th, 15384. 
STATE OF LOUISIANA: 


Civil District Court for the Parish of Orleans, in the City of New 
Orleans. 


Interdiction of Epwarp F. Srockmeryer. No. 12315. 


Mr. Edward F. Stockmeyer, through his attorney, Charles Louque, 
sq. : 

You are hereby summoned to comply with the demand contained 
in the petition of which a copy accompanies this citation or deliver 
your answer to the same in the office of the clerk of the civil 

district court for the parish of Orleans within ten days 
121 ~—s after the service hereof. 
Witness the Honorables A. L. Tissot, W. T. Houston, F. A. 
Monroe, N. H. Rightor, Henry L. Lazarus, judges of the said court, 
this 14th day of October, in the year of our Lord 1884. 
(Signed) JULES VIENNE, 
Deputy Clerk. 


Return on Citation. 


Received October 14th, 1884, and on the 17th day of October, 1884, 
I served a copy of the within citation and accompanying petition 
on Edward F. Stockmeyer by personal service on Chas. Louque, his 
attorney. 

Returned same day. 


(Signed) P. A. McINTYRE, Dep. Sh’ ff. 
Letters. Filed October 16th, 1884. 
Interdiction of Epwarp F. Stockmeyer. No. 12315. 
Civil District Court for the Parish of Orleans, Division “ C.” 
STATE OF LOUISIANA: 


This shall certify to all whom it may concern that on the thir- 
teenth day of October, in the year of our Lord one thousand eight 
hundred and eighty-four, and the hundred and ninth of the Inde- 
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a 
pendence of the United States of America, an application was made 
to the Honorable F. A. Monroe, judge of the civil district | 
122 ~=court for the parish of Orleans, division C, by Carl Stock- 
meyer praying that he might be appointed liquidator of the Ds 
firm of Edward F. Stockmeyer & Co. , 
Now, know ve that Carl Stockmeyer has been, and he is hereby, 
appointed liquidator of the said firm of Edward IF. Stockmeyer & , 
Co., and that he has fulfilled all the requisites of the law. { 
Witness our hand and the seal of the said civil district court this A 
16th day of October, in the year of our Lord one thousand eight © 
hundred and eighty-four, and in the 109th of the Independence of » od 
the United States. 4 
(Signed) W. T. HOUSTON, Judge. 
Judge civil district court for the parish of Orleans, division “ B,” 
sitting in place of Hon. IF. A. Monroe, judge of said court, division 
“C,” now absent on leave. aA 
(Signed) JULES VIENNE, D’y CPL. ~ 
Report of Doctors. Filed October 25, 1884. 
New Orveans, Oct. 22d, 1884. | 
To the Hon. W. T. Houston, judge of div. B, civil dist. court, parish 
of Orleans, La. : 4 


We, the undersigned, appointed by you to examine the mental 

condition of Edward I. Stockmeyer, at present an inmate of the Pi is 
Louisiana Retreat for the Insane, in this city, do respectfully 

125 state and aver that after careful and repeated examinations 
we find said Edward F. Stockmeyer to be insane (melancholia 

with delusion), and that he is by reason of his mental alienation un- 

uble to take care of his person and unfitted to manage and have the 

care of his affairs. . 
(Signed) Kk. T. SHEPARD, M. D. 
(Signed) A. W. SMYTHE, M. D. 
(Signed) J. EK. FITCH, M. D. 


Citation, October 28th, 1884. 
STATE OF LOUISIANA: - 


Civil District Court for the Parish of Orleans, in the City of New 
Orleans. 
Interdiction of Epwarp F. Srockmryrr. No. 12315. 
To Edward F. Stockmeyer : 

You are hereby summoned tocomply with the demand contained 
in the petition of which a copy accompanies this citation or deliver 
your answer to the same in the office of the clerk of the civil dis- 
trict court for the parish of Orleans within ten days after the service 
hereof. ,= 
Witness the Honorables A. L. Tissot, W. T. Houston, F. A. Mouroe, 
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N. H. Rightor, Henry L. Lazarus, judges of the said court, this 28th 
day of October, in the vear of our-Lord 1884. 
(Signed) JULES VIENNE, 
Deputy Clerk. 


124 Return on Citation. 


Received October 28th, 1884, and on the 29th day of October, 1884, 
served a copy of the within citation and accompanying petition on 
Kdward I. Stockmeyer, herein named, in person. 

Ret. same day. 

(Signed) LOUIS J. GUERIN, D’y Sheriff. 


Judgment, November 11th, 1884. 
Cl D’t C’t, Div. “ ©.” 
Interdiction of Epwarp F. Stockmeyer. No. 12315. 


In this case, submitted for adjudication, the court considering that 
it is fully established that the defendant, Edward F. Stockmeyer, is 
hopelessly insane and incompetent to manage his own affairs— 

[tis ordered, adjudged, and decreed that said defendant be now 
declared incompetent to perform validly any of the acts and doings 
which could be performed by a person of sane mind, and accord- 
ingly that said defendant be, and he is now, interdicted to all in- 


lenis — purposes. 
Judgment rendered November 11th, 1884. 
Judgment signed November 15th, 1854. 
(Signed) Kr’. A. MONROE, Judge. 


125 Certificate of Clerk and of Recorder of Mortgages. Filed Decem- 
ber oth, 1554. 


STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans, Division “ C.” 
Interdiction of Epwarp F. Stockmeyer. No. 12315. 


This is to certify that on the 15th day of November, 1884, an ap- 
plication was made before this court by Carl Stockmeyer praying to 
be appointed as curator of — following-named interdict, Edward F. 
Stockmeyer, and that according to an inventory taken by Octave 
Morel, Esq., notary public, on the 29th day of November, 1884, and 
filed in this court on the fourth day of December, 1884, the prop- 
erty belonging to said interdict or in which he has any interest is 
appraised — the sum of eighty-three thousand two hundred and 
seventy-seven 7y°5 dollars ($83,277.89). 

New Orleans, this 4th day of December, 1884. 

(Signed) JULES VIENNE, 
Deputy Clerk. 
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MortTGAGE OFrrice, PARISH OF ORLEANS. 
[ certify that the above has been this day recorded in this office 
in Book No. 155, folio 758, pursuant to law (C. C., 521). 
New Orleans, December fourth, 1884. 
(Signed) GEO. GUINAULT, 
Ty Recorder of Mortaages. 
126 = Civil District Court for the Parish of Orleans, Division “ C.”’ 
Considering that the foregoing certificate of minor’s property has 
been duly recorded, it is ordered that Carl Stockmeyer be appointed 
curator of the interdict above named, and that letters of tutorship be 
issued to him on his taking the oath prescribed by law. 
New Orleans, December 5th, 1884. 
(Signed) Ik A. MONROE, Judge. 


Certificate. 


STATE OF LOUISIANA: 


Civil District Court for the Parish of Orleans. 

I, W. J. McGeehan, clerk of the civil district court for the parish 
of Orleans, do hereby certify that the foregoing eleven pages do con- 
tain a true, correet, and complete transcript of the petition, affidavit, 
order, citation, return on citation, letters, report of doctors, citation, 
return on citat udgment, certificate of clerk and recorder of 
mortgages | No. 12515, interdiction of Edward F. Stockmeyer. 

In testimony whereof I have hereunto set my hand and affixed 
the impress of the seal of said court, at the citv of New Orleans, on 

this twent xth day of November, in the year of cur Lord, 
127 =one thousand eight hundred and eighty-six, and in the one 


hundred and eleventh year of the Independence of the United 
States of America 
(Signed) W.J. McGEEHAN, Clerk. 


Deposition of Carl Stockmeye r. 


Cart STOCKMEYER, a witness produced, sworn, and examined on 

behalf of complainants, deposes and says : 
By Mr. GOLDTHWAITE: 

@. Where do you live? 

A. In the city of New Orleans. 

@. Of what country are you a subject ‘ 

A. Germany. 

Q. Were you related to Edward F. Stockmeyer ? 

A. Yes, sir; he was my uncle. 

Q. Of what country was he a subject? 

A. Germany. 

(. Is he living or dead ? 

A. He is dead. 


} 
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(. When did he die? 
A. On the 2d September, 1886. 
(). Where did he die? 
A. In Germany. 
128 ©. When = he leave Louisiana 
A. I think it was about the 9th of July, 1885. 
). What-was his por vers when he left Louisiana ? 
A. He was insane. 
). Had he been in the Louisiana Retreat ? 
A. Y es, Sir. 
Q. For how long a time was he in the Louisiana Retreat prior to 
his departure from Louisiana ? 
A. He was brought to the Louisiana Retreat on the 20th Febru- 
ary, 1854. , 
(). Who put him into the Louisiana Retreat or how came he to 
be carried there in February, 1884? 
A. At the suggestion of Doctor Loeb r, who was called in to Cxr- 
amine him by his friends. 
. Did he remain in the Louisiana Retreat continuously after 
{ 


that ? 
A. Yes, sir. 
Q. Was Doctor Loeber his attending physician ? 
A. No, sir; he was not. 


XJ. What induced you and his friends to consult Doctor Loeber 
about putting him into the Louisiana Retreat? 

A. Because some of his friends and myself thought that he had 
lost his mind or would lose it if he continued in the same state of 
excitement and his surroundings; so we called Doctor Loeber, who 
had aconversation with him when nobods else was present, and the 

doctor came back and told us it was better to put him into 
129 the asylum for a few days or until he got over his excitement. 
You speak of excitement ; what excitement was he labor- 

Ing under? 

He was laboring under the idea that he had committed a 
crime; that his business transactions lately were criminal. He 
thought that he had cheated everybody. He admitted that he had 
made mistakes in his business, and that preyed so much on his mind 
that he finally thought it was criminal. 

©. Was he a bachelor or was he married ? 

A. He was a bachelor. 

Q. Where did he live in the city of New Orleans? 

A. His residence was here, at 216 Common street. 

Q. Did he occupy rooms or have a house ? 

A. He occupied rooms there. 

). Did he live with any one? 

A. Yes, sir; he lived with a friend, G. I. Schroeder. 

). What was Edward F. Stockmeyer’s business ? 

A. It was a general commission business and steamship agent, 
buyer, and shipper, ete. 

Q. Was he a man of capital and means? 

A. Yes, sir; up to acertain time. 

9—143 
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Q. Up to what time? 

A. Well, up to the time that he saw that he would never get any- 
thing outof this plantation. He lost the greavest part of the money 
in advances to this plantation. 

Q. What was his temperament’? 


130 A. Well, he was rather retiring. He had very few friends. 
(). Was he cool or excitable, or what ? 
A. No, sir; he was not excitable at all. He was of a cold dispo- 
sition. 
©. At or about the time that you consulted Doctor Loeber, was 


there anything remarkable in his manner or conduct which came to 
your notice ¢ 

A. Yes, sir. 

@. What did you notice? 

A. Well, I noticed that he was very excited about his wrong- 
doings in business, or, as he called it, his crimes in business, cheating 
his customers, particularly about a certain lady for whom he acted 
as agent. ‘That was the principal thing. 

(). How long before this did you notice that undue excitement? 

A. It commenced early in January; it is hard to tell exactly, 
when. It perhaps commenced in November, 1883, and it increased 
gradually more and more until we thought he was insane or would 


1] 
become Insane 

©. This excitement, was it in the form of violence, or how did it 
find « xpression ? 

A. No, sir lle confided his troubles only to his friend Schroeder 


ss 


and myself. I don’t think he talked to anybody else about them. 
Q. Did it take any other form than that he believed that he had 
been criminal \ involved in some matter? 
A. No, sir: that was his fixed idea, that he had acted cun- 
13 ningly, and that he belonged in the penitentiary instead of 


being around, and he told me that he was sure he would be 
brought to the penitentiary. He told me that a few days before he 
went to the Retreat 

©. Was he social in his temperament ? 

A. No, sir; he was very unsocial. He had only a small circle of 
friends. 

©. How old a man was he? 

A. At the time he was brought to the Retreat he was fifty-one 
years old. 

(). How long had he been in business in the city of New Orleans 

A. I think since 1858 or 1859. 

©. Was hea man who incurred a debt? 

A. No, sir. 

Q. Had he made his own money ? 

A. Yes, sir. 

Q. How long had he had money ? 

A. Well, when I came to New Orleans, in 1865, he had a small 
amount of money. He had started already; he had started for him- 
self in his business in 1865. Before that he was associated with his 
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brother-in-law. When he started for himself he had a small 
amount of money; he had about $15,000. 

Q. Do you know anything about his dealings with Mr, Charles P. 
McCan and the Godberys, of your own knowledge? 

A. No, sir; I know very little about them. He conducted them 

all himself. 
132 . Did he speak to you with reference to them ? 

A. Not about particulars. He only told me that our mort- 
gage had to go behind the McCan mortgage. We could not help 
ourselves otherwise, and even at that it would be better than to let 
the plantation run waste; but this transaction of McCan coming 
In with $25,000 would keep the plantation up and keep our mort- 
gage In a somewhat better condition than when the plantation would 
run waste. 

Q. Was it his money which had been advanced to the Godberys ? 
A. Yes, sir. 

). Was the pledge which was given to him his property ? 

A, Yes, sir. 

Q. Did the firm of Edward F. Stockmeyer & Co. have anything 
to do with this pledge t 

A. I don’t know whether the pledge was made in the name of the 
firm or in his own individual name. 

(). It was made in his own individual name. 

A. Well, then, the firm had nothing to do with it. 

Q. Do you know whether any part of the money which was ad- 
vanced to the Angelina plantation has been paid? Mr. Godbery 
has testified that there was a balance of $30,000 due. 

A. No, sir; that is due yet. 

(). What is the amount now due ? 

A. $31,457.96, without any accrued interest. 

Q. That amount was due in January, 1884 ? 

A. Yes, sir; the amount had been higher than that, but 

133 = on the 19th July, 1884, it was reduced to $31,457.96. 


Cross-examined by Mr. GRANT: 

Q. Do you remember the date when you called in Doctor Loeber 
to see your uncle? 

A. On the 20th February, 1884, and the same day he was brought 
to the asylum. 

Q. Before that he had been in his office transacting business, had 
he not? 

A. Yes, sir. 

Q. Were you in the office also ? 

A. Yes, sir. 

Q. After he went into the asylum you acted as his agent in the 
transaction of business ? 
A. I continued the firm up tothe 15th October, 1554. 
©. When were you appointed liquidator of the firm ? 


o . 
A. I suppose in October some time. 
Q. October 13th? 
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A. Well, I dissolved the firm on October 15th, and | suppose 
right after that I must have been appointed. I do not remember 
the exact date. 

i). You continued to act as liquidator until after the sale of the 
plantation at the suit of Mr. MeCan ? 

A. Yes, sir; I am still liquidator of the firm. 

Q. At the time of the sale of this plantation you were also 
154 curator ? 

A. What was the date of that sale? 
). ‘That was in March, 1885. 
A. Yes, sir; I was. 
). Your uncle was not generally known outside of the immediate 
circle of his friends? 

A. Yes,sir: he was a nerally known by él great many people, but 
he did not come In contact with them. He was a very quiet man 
and did net like to speak much. 

@. Did the insanity with which he was afllicted come from a 
hereditary taint or did it come from some other cause ? 

A. No, sir; itcame from mental excitement about lis business 
Lransactlion 


(Sign C. STOCKMEYER. 


‘ 


Dep ysalion of Creorge Godbery. 

I’, STOCKMEYER ef als. 
is. . 11224. 
(ARLES P. McCan et al. 


New Orveans, La., December 10, 1886. 


Test n behalf of the complainants resumed this day, 

135 at 10 « m.. at the law ofhice of Alfred Goldth waite, 
Esqr., N Carondelet street, New Orleans. 

Present: Alfred Goldthwaite, Esqr., solicitor for the complainants ; 
William Grant, ksqr., solicitor for the defendants. 


GrORGE GODBERY, a witness produced, sworn, and examined on 

behalf of complainants, deposes and says: 
By Mr. GOLDTHWAITE: 

Q. You are one of the defendants in this suit of Stockmeyer and 
others versus Charles P. McCan and others ? 

A. Yes, sir; | think I am. 

Q. Did you have any dealings with Mr. Edward F. Stockmeyer 
with reference to the Angelina plantation ‘4 ’ 

A. Yes, sir. 

Q. Do you remember how much you were indebted with Henry 
Godbery to Mr. Edward F. Stockmeyer in January, 1884, on ac- 
count of the said Angelina plantation ? 

A. I think it was $32,000, if my memory does not fuil me. 

Q. Has any of that money been paid ? 

A. None to my knowledge. 
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. What security had Mr. Edward F. Stockmeyer for the pay- 
ment of that debt ? 

A. Two pledged notes for $8,750 each. 

Q. Was that all the security he had ? 

A. That and a privilege on the crop, but that privilege was not 

on the crop of 1884. He did not have any privilege on 
136 ~=—s the crop of 1884. Mr. McCan had it that year. The only 

security Mr. Stockmeyer had was the pledge notes, and, ot 
course, the year previous to that he had a privilege on the crop 
necessarily. I am now speaking of the year he was furnishing us. 

. Were you connected or related to Mr. Stockmeyer in any way? 

A. No, sir; no family ties at all. 

Q. When the agreement of the 25th January, 1884, was entered 
into between Charles P. McCan and Stockmeyer and others, how 
long was the negotiation pending before the agreement was reduced 
to writing ? 

A. Between Edward F. Stockmeyer and Mr. McCan ? 

Q. Yes; and you and your brother. 

A. Between Stockmeyer and Mr. McCan, | think it was between 
the 15tn January and the 3d or 4th February before everything 
was closed. Mr. McCan was referred toabout that time. They were 
talking over the matter about trying to get advances from about 
the middle of January to the 3d or 4th February. I am not good 
on dates. 

Q. Do you know whether Mr. Stockmeyer had any previous ac- 
quaintance with Mr. McCan ? 

A. No, sir; I don’t think he knew the party at all except by name. 
He did not know him personally. 

Q. Who got the money advanced by McCan? 

A. What do you mean ? 

Q. Who received the money ? 
37 A. You want to know whether we received the money in 
block or not? 

(. How did you receive it, and who received it? 

A. The money was to be placed in the bank. We were to draw 
checks, and Mr. McCan was to sign the checks for such portions as 
we required. 

Q. Did you receive it all at one time or how did you receive it? 

A. We received it at different times. 

Q. Extending over what period-of time? 

A. Well, the first checks were given some time ip February, and 
the checks were stopped off on us in Septem ber. ) 

Q. Then you did not receive it all in cash when the notes were 
made? 

A. No, sir; we did not receive the whole money in cash; we just 
received it as we needed it for the pay-rolls. 

Q. Have you any idea how much you did receive in all ? 

A. No, sir; as I told you yesterday, I was not book-keeper and 
could not tell you what amount was received. I know what he 
was to advance; that is all. The amount to be advanced was 
$29,000. 
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©. Hi ive you ever been furnished with any account? 

A. No, sir; no account current has been sent in, to my knowledge, 
unless it was sent in after I left the place. 

©. What kind of a man was Mr. Stockmeyer, in temperament? 

A. Well, he was an easy-going man, had very little to say, and a 

cre ntleman: that is all I ean tell you about him. 
138 ©. Was he married or single ? 
A. He was a bachelor. 
(). Was he reserved or open ? 


4 
A. Verv reserved. 


©. in 3 dealing with him was there any peculiarity about him 
which impressed you? 

A. In regard to what? 

@. In his manner, conversation, or dealing? 

A. Yes, he was always very kind to me and seemed to think 
a great di 

@. That w t peculiar, was 1t? 

A. Well, | he was a good friend from the way he was act- 
Ing from on toanother. Necessarily falling back every year, he 
did not see bother us at all about money and told us to go 
ahead. Of. nsidered him a friend, as he was a in that 
way, ana kK reat many other commission re rehi in 

@. Had » to any other commission merchant cot LO 
get mone: N Orleans ? 

A. Yes 

(). Nam 

A. I went to M ird Milliken, Leon Godchaux, Pierre La- 
naux, Lehman ind ‘T. D. Miller & Co. 

(). What su | u have with these gentlemen ? 

I was very u essful 
(. Did you Lt any advances at all from any of them ? 
139 A. No, s 
(). How did you come to go to Mr. McCan? 

A. Well, it was suggested by some one. I don’t remember exactly 
who was the one that suggested Mr. McCan. I know we were look- 
lug around for a rich commission merchant, and some one suggested 


t 


C. P. McCan as having money, and we might as well try him 
). Did Mr. MceCan go to see Mr. Stockmeyer ? 
A. I don’t know whether they had any private interviews or not. 
2. Who conducted this matter between MeCan and Stoc kmeyer t 
A. I do not understand your question. 

W ho arranged the matter between Stockmeyer and Mr. McCan ? 


\J. 
A. They must have come to a mutual agreement between them- 


selves. 


©. Were you present at any of these interviews ? 
A. No, sir; I never was present. 
(. From what you had seen of Mr. Edward F. Stockmeyer when 
you first learned of his being put into the retreat or asylum, were 
you surprised to learn of it? 

A. Yes, sir; I was surprised when I heard of it. 


al 
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Q. In the light of subsequent events, do you recall any instance 
of peculiarity in Mr. Stockmever ? 

A. Yes, sir; after we heard of the gentleman becoming insane it 
brought back very forcibly the manner in which Mr. Stockmeyer 
acted at the notarial office of Mr. Andrew Hero at the time that act 

was being passed. I thought it looked strange—of course it 
140 ~~ only struck me afterwards when I heard of his insanity. 
(). Give any instance. 

A. Well, Mr. Stockmeyer, when in the office, was walking in and 
out very frequently. He would take up the acts, read them, put 
them down, and walk out again. Then he came back and signed 
the papers with us, and we all went out together, and from there we 
went over to his office with him, and the last thing I remember of 
it was that we took a drink right there on Gravier street. 

Q. What peculiarity, if any, did you know? 

A. Well, I noticed that he seemed to be very nervous. Of course, 
| knew that he was very reserved and queer, but I thought at the 
time that the gentleman was uneasy, as he was doing a great thing, 
that of transferring his mortgages and pledges over to another party. 
That struck me afterwards, and that is the reason he acted such in 
giving up his first privileges. 

(. You say he was nervous? 

As Ti s, sIr. 

Q. Was he of an excitable or nervous disposition, or what tem- 
perament? 

A. Well, I think he wasa nervous man—timid—with very little 
Lo Say. 

Q. Have you related all that occurred at that time? 

A. All that I ean think of right now. 

©. Did you notice anything, or do you recall anything 


141 now, which occurred before you went to the notary’s office 1 
A. Did I notice anything about him ? 
(). Yes. 


A. No, sir; I noticed nothing at all excepting this. I advised him 
myself, and I think Mr. Carl Stockmeyer was in the office at the time, 
I told him it was better for him to take the place, because Mr. MeCan 
was a very hard man, and if we happened to be unfortunate ina 
bad year we were gone, because he would not allow us any chance; 
and he told me again, at.that time, that he would not seize us. Then 


[ thought again he was a friend of the family ; that he had been do- 
ing business for a great number of years with my father, brother, 
and ourselves, and I thought it was through friendship more than 
anything else: -That was before we went to the notary’s office. I 


think it was kindness or consideration on his part. 


Cross-examined by Mr. GRANT: 
Q. Look at the exhibits marked L and M and state whether you, 
your brother, and your sisters signed these documents. 
A. Yes, sir; I signed these papers, and my sister’s names are also 
there signed. 
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Q. Do you know how much you received in the way of advances 


after thy 24th of September ? 


A No. sir. 


142 ©. You have a general idea of about the amount of advances 
that year? 

A. We were to receive $25,000. 

Q. You received about $29,000 in all, did you not? 

A. I never saw the books from the month of September. 

(). You kept the books yourself ? 

A. No, sir; I never saw the books. From the month of Septem- 
ber, I may as well say, I retired from the management of the place. 

oS it appears by your statement that you received at that time 
over 320,U' 

A. 13) September 24th ? 

Q. Yes; do you know where you got that information from ’ 

A. That we received more than $25,000 before September ? 

Q. Yes 

A. I know we ran out with $25,000 and we needed more money 
to harvest thi D 

(). You! brol r ke pri the books ? 

A. Yes, sit brother was the party that kept the books and 
gave the chee! You could find out exactly from him the amount 
of money that was brought in, because he must have the stubs of 


the checks 
(). You ha 
had you’? 
A. No, sir; I had not the slightest idea of it. 


on to believe that Mr. Stockmeyer was insane, 


Q. I suppose 3 first information of it was when you learned he 
Was il) Li a im 
143 A. Yes, sir; that was the first I knew of it. 
Mr. Goldthwait iO] complainants, offers in evidence the tran- 
script of the record in the case No. 197 of the twenty-sixth judi- 


cial district court, parish of St. John the Baptist, entitled Charles P. 
McCann versus Henry God be ry and George Godbery, with the certifi- 
eate of the clerk of the court, marked “ P.” 

He also offers in evidence the sheriff’s deed of sale to Charles ¥ 
McCan, marked “ R.” 
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Transcript of Record. Mar! ed Exhibit ™ Pp” 
STATE OF LOUISIANA: 
Twenty-sixth Judicial District Court, Parish of St. John the Baptist. 


CHas. P. McCan 
8. . No. 197. 
Hlenry GoODBERY and GEORGE GODRERY 


Petition for executory process, with mortgage acts and notes an- 
nexed. Filed January 15th, 1885. 


To the hon. the twenty-sixth judicial district court of the 
144 State of Louisiana in and for the parish of St. John the Bap 
tist, in the State of Louisiana 

The petition of Charles P. MeCan, of the city of New Orleans, in 
the State of Louisiana, with respect shows— 

That your petitioner is the holder and owner of four certain prom- 
issory notes, for the sum of five thousand dollars each, made and 
subscribed by Henry Godbery and George Godbery, of the parish of 
St. John the Baptist, in this State, drawn by them jointly and in 
solido to their own order and endorsed by themselves in blank, dated 
at New Orleans, La., the twenty-fifth day of January, eighteen hun- 
dred and eighty-four, and made payable at the New Orleans 
National Bank, in the city of New Orleans, in this State, on the 
fifteenth day of December, A. D. 1884, the twentieth day of December, 
A. D. 1884, the twenty-seventh day of December, A. D. 1884, and the 
fifth day of January, A. D. 1885, all bearing interest from and after 
their respective maturities; if not then paid, at the rate of eight per 
cent. per annum until final payment, and which said four notes are 
hereto annexed and made part of this petition 

Petitioner further represents that said four notes are paraphed 
“ne varietur” by Andrew Hero, Jr., a notary public of the parish of 
Orleans, in this State, under date of January 25th, 1884, and are 
thereby identified with an act of mortgage passed before said notary 
on January 25th, 1884, and of record in the office of mortgages in 
the parish of St. John the Baptist, as required by law, in which the 

said Henry Godbery and George Godbery did specially mort- 
145 ~=—s gage, to secure payiment of said notes, with interest, attorney’s 
fees, and costs, the following-described property, viz: 

All and singular that certain tract of land or plantation, together 
with the buildings and improvements thereon, including the sugar- 
house, machinery, engines, boilers, fixtures, apparatus and appur- 
tenances thereof, mules, wagons, carts, aratory implements, and all 
articles of personal property thereto attached or used in the cultiva- 
tion thereof, situated, lying, and being in the parish of St. John the 
Baptist, in this State, on the left bank of the Mississippi river, at 
about forty-eight miles above the city of New Orleans, and measur- 
ing, more or less, twenty arpents front on the Mississippi river by 
forty arpents in depth, with a double concession between opening 
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lines, and bounded below by property now or formerly belonging 
unto Esteve Marqueze, and above by property now or formerly 
belong Yr lO IX. Chenet. 

As also those tracts of land or parcels of land situated in said 
parish of St. John the Baptist, in this State, lying or being in the 
rear of the above-described tract of land, and designated or described 
as follows: Lot or section No. ninety-seven, in township No. eleven 
(east the Mississippi river), of range No. six east, containing 
lort icres. 

Yor Litioner further represents that in said act said Henry 
God be! 1 orge Godbery confessed judgment on said notes in 
favo! ny holder thereof; bound themselves not to alienate or 
encum iid property to the prejudice of said notes and mortgage ; 
waived al isement thereof and all laws pertaining thereto, and 

er obligated themselves and said property to pay ten per 

l46— oe itorney’s fees in event a suit became necessary to enforce 

pa tof said notes, with interest and costs; all of which 

will mor appear by a certified copy of said act of mortgage, 

with certifica thereto attached of its record in the office of mort- 

gages of the parish of St. John the Baptist, which is hereto annexed 
and made | iereof | 

Petitioner further avers amicable demand without avail. 

W herefor premices being considered, your petitioner prays 
that executor: ess issue herein according to law; that, after due 
and legal not and compliance with all requisites of law, the 
sheriff of the | nb of St. John the Baptist do seize and take in his 
possession the property as described in this petition and said act of 
mortgage, and that, after due proceedings, the same be sold for cash, 
to the highest bidder, without appraisement and according to law, 
and that there be paid to your petitioner out of the proceeds of the 


sale, in preference to all other creditors, the amount of said four 
notes of five thousand dollars each, with interest at the rate of eight 
per cent. per annum on each from the. date of their respective 
maturities, six dollars for costs of copy of said act of mortgage, ten 
per cent. attorneys fees on the amount of said notes in principal 
and interest, and all costs of sale of these proceedings, and that all 
such orders and decrees be rendered herein as are necessary, and for 
all general relief. 

(Signed) FRANCIS GRAHAM, Alt’y. 
U. ¢ McCAN. 


147 Order. 


— 


Let executory process issue herein as prayed for and according to 
law. 
January 15th, 1885. 
(Signed) M. HAHN, Judge. 


Notice of demand and service of copy of petition waived. 
Parish of St. John the Baptist, January 19th, 1885. 
(Signed) H. GODBE 


SER Y. 
G. GODBE 


R 
RY. 
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Promissory Notes Annexed to and Made Part of the Petition and Filed 
Jan’y 15th, 1885. 


$5,000.00. New OrvEANS, La., January 25th, 1884. 


On fifteenth day of December, eighteen hundred and eighty-four, 
after date, we, Jointly and im solido, promise to pay to the order of 
ourselves, at the New Orleans National Bank,in this city, five thou- 
sand dollars, value received, with interest at the rate of eight per 
cent. per annum from and after maturity, if not then paid, until 
final payment. 

(Signed) GEO. GODBERY. 
HENRY GODBERY. 


| Written across the face:| “ Ne varietur.”. New Orleans, Jan’y 
25, 1884. (S’g’d) Andrew Hero, Jr., not. pub. 


(indorsed :) Geo. Godbery, Henry Godbery. 


148 = $5,000.00. NeW OrvEAns, LA., January 25th, 1884. 

On twentieth of December, eighteen hundred and eighty- 
four, after date, we, jointly and in solido, promise to pay to the order 
vf ourselves, at the New Orleans National Bank, in this city, five 
thousand dollars, value received, with interest at the rate of eight 
per cent. per annum from and after maturity, if not then paid, until 
final payment. 

(Signed) GEO. GODBERY. 
| HENRY GODBERY. 


[Written across the face:] Ne varictur. New Orleans, Jan’y 25, 
1884. (S’g’d) Andrew Hero, Jr., not. pub. 


(Endorsed :) Geo. Godbery, Henry Godbery. 


$5,000.00. New Or.veEAnS, La., January 25th, 1884. 
On twenty-seventh of December, eighteen hundred and eighty- 
four, aiter date, we, jointly and in solido, promise to pay to the order 
of ourselves, at the New Orleans National Bank, In this city, five 
thousand dollars, value received, with interest at the rate of eight 
per cent. per annum from and after maturity, !f not then paid, until 
final payment. 
(Signed) GEO. GODBERY. 
HENRY GODBERY. 
[Written across the face:] Ne varietur. New Orleans, Jan’y 25, 


18s4. (S’g’d) Andrew Hero, Jr., not. pub. 


= 


(Endorsed :) Geo. Godbery, Henry Godbery. 


$5,000.00. New Orveans, La., January 25th, 1854. 
L4Y On fifth of Janvary, eighteen hundred and eighty-five, after 


date, we, jointly and in solido, promise to pay to the order of 


spree > anne vo ian a . a , 
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ourselves, at the New Orleans National Bank, in this city, five thou- 

sand dollars, value received, with interest at the rate of elght per 

cent. per annum from and after maturity, if not then paid, until 

pal } ment 

(Signed GEO. GODBERY. 
HENRY GODBERY. 


[Writ icross the face:] Ne varietur. New Orleans, Jan’y 25, 
1SS4 s'o’d) Andrew Hero, Jr., not. pub. 
( 54 {) Godbery, Henry Godbery 


A / : : Le Le | 1” and Mad. Part of Ay Petition. Filed 


January 15th, 1885. 


STA’ INA. f 
P 
Lb on this twenty-fifth day of January, in the year 
orour i usand elec ht hundred and eighty-four, before me, 
And | notary public in and for the parish of Orleans, 
Stat i, duly commissioned and qualified, and in the 
p the witnesses hereinafter named and undersigned, 
150 ~—s pe ippeared Henry Godbery and George Godbery, 
re the parish of St. John the Baptist, in this State, 


} 


who Seyvel Liat requiring LO have goods and hecessary 
suppli s 7u nad moneys actually advanced to be used for the 
purchase O: } r\ supplies and the payment of hecessary CxX- 
penses an la » plant, cultivate, gather, save, and manufacture 
the crops of su iolasses, and other products to be made and 
raised or grow ‘uring the present year, eighteen hundred and 
eighty-four thy reinafter-described plantation, situated in the 
parish of St. Joh i¢ Baptist, in this State, known and designated 
is the “Angelina | tion,” they have contracted a loan of twenty- 
five thousand dollars of and from Charles P. McCan, of this city, 
nd as evidence of Ma an or indebtedness said Messrs. Godbery 
have made and subscr! | five certain promissory notes for the sum 
of five thousand dollars each, drawn by them jointly and ia solido 
to their own order and endorsed by themselves, dated at New Orleans 
on the day and date thereof, and made payable at the New Orleans 


d 
National Bank, in this city, on the fifteenth day of December, the 
twentieth day of December, and the twenty-seventh day of Decem- 
ber, eighteen hundred and eighty-four, and the fifth day of January, 
eighteen hundred and eighty-five, respectively, after date, with in- 
terest at the rate of eight per cent. perannum from and after matur- 
ity, if not then paid, until final payment; which said notes, after 
having been paraphed by me, said notary, for identification herewith, 
were delivered unto said Charles P. McCan, who hereby acknowledges 
their receipt. 
15] And in order to secure the full and punctual payment of 
the aforedescribed promissory notes, in principal and interest, 
as well as all interest that may accrue thereon, together with all 
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costs, charges, commissions, and attorneys’ fees, as hereinafter stipu- 
lated, the said Henry Godbery and George Godbery moreover de- 
clared that they do by these presents specially mortgage, affect, and 
hypothecate unto and in favor of said Charles P. McCan, his heirs 
and assigns, as well as of any and all such person or persons who 
may hereafter become the future owner or owners of said notes or 
either of them, the following-deseribed property, viz: 

All and singular that certain tract of land or plantation, together 
with the buildings and improvements thereon, including the sugar- 
house, machinery, engines, boilers, fixtures, apparatus, and appur- 
tenances thereof, mules, wagons, carts, aratory implements, and all 
articles of personal property thereto attached or used in the cultiva- 
tion thereof, situated, lying, and being in the parish of St. John the 
Baptist, in this State, on the left bank of the Mississippi river at 
about forty-eight miles above the city of New Orleans, and measur- 
ing, more or less, twenty arpents front on the Mississippi river by 
forty arpents in depth, with a double concession between opening 
lines, and bounded below by property now or formerly belonging 
to Esteve Marqueze and above by property now or formerly belong- 
ing to E. Chenet. 

As also those tracts or parcels of land situated in said parish of 

St. John the Baptist, in this State, lying.or being in the rear 
152. of _ the above-described tract of land and designated or de- 

scribed as follows: Lot or section No. ninety-seven, in town- 
ship No. eleven (east of the Mississippi river) of range No. six east, 
containing forty-five acres. 

Which said plantation and appurtenances are so to remain mort- 
gaged and hypothecated until the full and final payment of the 
aforesaid notes in capital and interest, the said Henry Godbery and 
George Godbery hereby binding themselves and their heirs not to 
alienate, deteriorate, nor encumber the same to the prejudice of these 
presents, which are accepted by said mortgagee. 

And the said Messrs. Godbery further declared that they do by 
these presents bind and obligate themselves to cause all and singular 
the buildings and improvements on the aforedeseribed property to 
be insured and kept insured against the risk of fire by one of the 
iusurance compauies of this city in the sum of twenty thousand 
dollars until the full and final payment of the aforedescribed notes, 
and to transfer and deliver unto the said mortgagee the policy or 
policies of such insurance or insurances; in default whereof said 
mortgagee and any and all holders of said notes is, and are hereby, 
authorized to cause such insurance or insurances to be made and 
effected at the cost, charge,and expense of the said mortgagors; but 
this clause shall not be construed as obligatory on such holder or 
holders or as making them liable for any loss, damage, or injury 
which may result from the non-insurance of the said buildings. 

And the said Messrs. Godbery further declared that they do, by 

these presents, consent, agree, and stipulate that m the event 
153 of the said notes or either of them not being punctually paid 
at maturity it shall be lawful for and they do hereby author- 
ize the said mortgagee or any other holder or holders thereof to 


— 
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cause all and singular the property hereinbefore described and 
herein mortgaged to be seized and sold under executory process 
(issued by any competent court) without appraisement to the highest 
bidder, payable cash, the said Messrs. Godbery hereby expressly dis- 
pensing with all and every appraisement thereof and by these pres- 
ents waiving and renouncing the benefit of appraisement and of all 
laws or parts of laws relative to the appraisement of movable or 


Imm ble effects, &c., seized and sold under executory or other 
legal cess, and also confessing judgment in favor of said mort- 
gugee ubd sui I) person or persons who nay be the holder or holders 
vf suid notes for the full amount thereof, capital and interest, together 
with fil Ls charges, and expenses whatsoever. 

And iid Messrs. Godbery further declared that they do by 
these presents bind and obligate themselves and their heirs to pay 
and reimburse unto said mortgagee and such person or persons 
as may | © holder or holders of said notes all such lawyers’ 
or attorneys fees, together with all such costs, charges, and expenses 
as sald m wee or any such holder or holders shall or may incur 
or pay in | nt of the non-payment of said notes at maturity or 
In case if | be necessary to place the said notes or either of 
them in th ids of an attorney-at-law for adjustment, compro- 

miis ent, suit, or otherwise, or of any legal proceedings 
154 —s whate' coming necessary or being instituted at any time 
for thi ection or preservation of the rights and claims of 
said mortgag f any future holder or holders or owner or owners 


of said notes rneys’ fees, however, to be fixed at 10 per cent. 
on the AmMOouUl! suit 

And the said Messrs. Godbery further declared that they hereby 
confess judgm Lit the amount of said notes, with interest as afore- 


sald, and ali Cost irges, expenses, and attorneys’ fees as ufore- 
suid, walve citation | all legal delays, as well as all appeals and 
writs of error, this being their answer and acknowledgment of all 


indebtedness as aforesaid, as also a formal waiver of legal notices and 
right of appeal, hereby authorizing and empowering the holder or 
holders of said notes or either of them at once to enter judgment 
before any court of competent jurisdiction, without any citation or 
previous notice of any Kind, on a mere production of an authentic 
copy of this act, for the whole or part of said indebtedness, attorneys’ 
fees, costs, charges, expenses, WC., as aforesaid, provided that execu- 
tion shall be stayed until maturity of the notes sued on; also that 
in case of a forced sale should become necessary from any cause 
whatever, whether from failure or inability to pay or otherwise, said 
Messrs. Godberry by these presents waive and acknowledge legal 
service of notice to appoint an appraiser and to subdivide, as well 
is all legal delays, and consent to the immediate execution of the 
idgment which may have been entered, hereby promising that no 
njunction or process of law tending to delay a sale shall be resorted 
to by them or by any one holding under them and renouncing 

155s such right or privilege. 
And in order to more fully secure the punctual paymentof all 
such advances and moneys advanced or to be advanced as aforesaid, 
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costs, charges, expenses, commissions, and attorneys’ fees, and of 
the aforesaid notes in principal and interest, a special lien and 
mortgage or privilege is hereby granted and recognized for the full 
sum of fifty thousand dollars on any and all crop or crops of sugar 
and molasses that may be planted, grown, raised, and gathered or 
made and manufactured during the year eighteen hundred and 
eighty-four on the hereinbefore mentioned and described planta- 
tion, tracts and parcels of land; and this instrument is hereby di- 
rected to be recorded in order to preserve and make the same pub- 
lic, so as to operate and bear upon the crops of the year eighteen 
hundred and eighty-four grown and produced on the aforesaid 
plantation, 

Furthermore, for the same purpose and for the same amount, the 
entire crop made and grown on the aforesaid plantation, known as 
Angelina, during the year eighteen hundred and eighty-four is 
hereby pledged and pawned unto the said Charles P. McCan, his 
heirs and assigns, and the said Messrs. Henry Godbery and George 
Godbery do hereby agree and consent that any and all laws of this 
State pertaining to privileges for supplies furnished or money ad- 
vanced and used for the purchase of necessary supplies and the 
payment of necessary expenses, laborers, etc., to carry on a farm or 
plantation shall and do hereby expressly refer and have full force 

and effect, and bind and obligate themselves to ship and 
156 consign the entire crop of sugar and molasses made, pro- 

duced, and gathered on the hereinbefore mentioned and de- 
scribed plantation, known as “ Angelina,” during the year eighteen 
hundred and eighty-four to the said mortgagee in the city of New 
Orleans whenever required or notified so to do by him or his as- 
sigus, in default of which said mortgagee or his representatives or 
assigns are authorized at once to sequester the said crops or the 
proceeds thereof in whosoever’s hands the same may be, regardless 
of any sale or transfer thereof, and to ship the same, if in kind, unto 
said McCan, who are empowered to sell the same at the current 
market price and hold the net proceeds after deduction of all costs, 
charges, expenses, commissions, and attorneys’ fees, which net pro- 
ceeds shall stand in lieu of the property sequestered, the said 
Messrs. Godbery hereby waiving and relinquishing their right to 
bond and the delay granted therefor and consenting that the seques- 
tration bend shall stand in place of the release bond required by 
law; and, moreover, agreeing that the sequestration shall issue and 
that judgment shall be entered at the option of the holder of said 
notes or either of them without notice or citation of any kind, 
hereby expressly confessing judgment and waiving all notices and 
citations required by law and consenting that no appeal shall be 
taken from any of the proceedings or from the judgment entered, 
this being their written answer and confession of judgment for the 
purposes herein stated. 

It is further distinctly agreed and covenanted that should any 

part or portion of the crops thus pawned and pledged beshipped 
157. ~+toany other house or be diverted in any other way, or should 
the caid Messrs. Godbery refuse or neglect io ship when noti- 
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fied so to do, then and in that case the notes given as aforesaid and all 
amounts due on open account shall become due, demandable, and 
exigible at once, and the holder or holders thereof are hereby fully 
authorized and empowered to seize and sequester the crops or take 
out any other process they may think advisable against the same 
wherever found 

‘or that purpose the said Messrs. Godbery do hereby waive all 
exceptions to jurisdiction, and by this their answer acknowledge 


and recognize jurisdiction of the court before which process may be 
sued out for the purpose of subjecting such crops to the rights of the 
holder or holders of said notes or open account and confess judgment 
therefor 3 to hold the said Crops subject thereto. 

And it xpressiy agreed and understood by and between the 


parties it 
to appi\ 


that the said mortgagee shall have the exclusive right 
proceeds of sale of all products shipped and all 


payne his ol money made to him to the payment of any indebted- 
ness which be due now or which may hereafter become due to 
him by the said Messrs. Godbery upon open account, or to the debt 
secured and } ded to be secured by these presents according to 
his view of the exigency of the Case ; that such application may be 


made at such and in such manner as said mortgagee may 
elect; that n ition of such proceeds of sale or money to the 
payment! iy debt In open account which may at any time 
155 be due t said mortgagee by the said Messrs. Godbery 
shall im} ssehh, OF prejudice the indebtedness evidenced 
by note and secu r intended to be secured by this instrument, 
or the security ind hereby provided therefor, and that said 
mortgagee shall have the full and undisputed right to impute pay- 
ments as he ma) uine to whatsoever debt may be due him by 
said Messrs. Godbi 
Now, to secure | 
foregoing obligations 


fees, COSLS, charg S,8na ¢ 


iful performance of each and of all of the 
reimbursement and payment of attorney’s 
PpChses, lnterest and commissions aforesaid, 
and the reimbursement and payment of all premium or premiums 
as shall be paid by the said mortgagee or any holder or holders of 
the aforesaid notes In causing insurance to be effected on default of 
sald mortgagers as aloresaid, the said Messrs. Godbery by these 
presents further specially mortgage and hypothecate the hereinbefore- 
described plantation, crops, &c., unto and in favor of said mortgagee 
and all holders of said notes or either of them. 
[t is well and distinetly agreed and covenanted by the said 
Messrs. Godbery that the said McCan shall be entitled to charge and 
s expressly allowed two and a half per cent. commissions and one- 
half per cent. brokerage, besides the conventional interest of eight 
per cent. per annum (which is hereby agreed and consented to), for 
and on all advances which are made to the said Messrs. Godbery or 
to said Angelina plantation in goods, wares, merchandise, money, 
or otherwise, and that the said MecCan is further authorized to 
charge two and a half per cent. commissions and customary 

159 brokerage for accepting, endorsing, buying, and selling; also 
that said McCan is authorized to insure the crop of sugar and 
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molasses, when being manufactured, in store on the place at such 
valuation as he may fix at the cost and charge of said Messrs. God- 
bery, loss, if any, payable to himself; and, moreover, to insure all 
goods and produce to and from the said plantation at the customary 
rates of effecting such insurance, and for the services thus rendered 
and obtaining policies said McCan is authorized to'receive the scrip 
or accept the rebate allowed, if he prefers, and the same to retain as 
his own. 

And the said Messrs. Godbery moreover declared that they hereby 
waive and relinquish all rights and claims of homestead or exemp- 
tion that may be reserved unto them by law, and do by these presents 
convey and transfer the same unto the said MeCan or any future 
holder or holders of the herein-described notes in full and absolute 
ownership to guarantee the payment of said notes, with all costs, 
charges, expenses, interest, commissions, and attorney’s fees as afore- 
sald ; and the said Messrs. Godbery moreover waive and relinquish 
in favor of said McCan or any future holder or holders of said notes 
or of either of them all rights and privilege of going into bank- 
ruptcy or of using the insolvent or respite or bankrupt laws of the 
United States, of this State, or of any other State or country in which 
they may hereafter reside until the whole amount of the herein- 
stipulated indebtednessshall have been paid in fulland extinguished 
unless with the approval and consent of said mortgagee or such per- 

son or persons as may be the future owner or owners of said 
160 ~=—notes; but this shall not debar the said mortgagee or such 

holder or holders of said notes from forcing said’ Messrs. God- 
bery or either of them into bankruptcy or insolvency should said 
McCan or the holders of said notes elect so to do. 

And here personally appeared and intervened herein Miss Laura 
Godbery and Miss Noelie Godbery, residents of said parish of St. 
John the Baptist, who, having read what is hereinbefore written, de- 
clared that they are the owners of two certain promissory notes for 
the sum of eight thousand seven hundred and fifty dollars each, 
marked respectively 3 and 4, drawn by said Henry Godbery and 
George Godbery to the order of and endorsed by themselves, at 
New Orleans, February 20, 1880, and payable one year after date, 
with interest, at the rate of six per cent. per annum, from date until 
paid, and the privilege to the drawer or maker thereof of extending 
the said notes from year to year upun the payment of the interest, 
and payment of said notes being secured by special mortgage and 
vendor’s privilege on the herein-described plantation under an act 
passed before said notary, Trist, on 20 February, 1880; and said 
Misses Godbery moreover declared that said notes and the mortgage 
and privilege aforesaid securing their payment shall be subordinate 
and inferior in rank to the mortgage and notes herein made, as well 
as to all claims and demands of said McCan that may become due 
unto him by said Henry Godbery and George Godbery for and on 
account of advances in money or suppleis that said McCan may 

make or furnish to them during the current year over and 
161 above the proceeds of the crops of said plantation, and that 
in case of any sale of the herein-described plantation and 
11—143 
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appurtenances under judicial process or any cause whatsoever the 
claims and demands of said McCan shall be paid and discharged 
out of the proceeds arising from such sale in preference and with- 
out regard to the aforedescribed notes held and owned by them, 
which are subordinated and made inferior in rank and privilege to 
the claims and demands of said McCan. 

And here appeared Edward F. Stockmeyer, of this city, who, hav- 


; 


ing read what is hereinbefore written, declared and said that said 


Messrs. Godbery are indebted unto him in the sum of thirty-two 
thousand dollars, payable on the twenty-fifth of January, 1885, for 
and on account of advances made and furnished by him unto said 
Messrs. Godbery and the aforesaid Angelina plantation, and he con- 
sents and agrees that his claims and demands thereof shall be sub- 
ordinate to th rtgage and notes herein granted, as well as any 
claims and det is that may become due unto said McCan by said 
Messrs. Godbery for and on account of advances in moneys and 
supplies that said McCan may make and furnish them during the 
present year ove ind above the proceeds of the crop of said An- 
gelina plantation | that in case of any sale of the herein-described 
plantation and irtenances under any judicial proceedings or 
otherwise the an t that may be due said McCan shall be paid in 
preference and without regard to the claims or indebtedness due 


him, said Stockm 


And here th: ties declared that they dispense with the 


production of « certificate of mortgages for annexation hereto, 
162 ass otherw equired by law. 

Thus don | passed in my office, in New Orleans afore- 
said, in the presene ohn J. Ward and Achilles J. Ferran, wit- 
nesses, both of this who hereunto sign their names with the 
parties and me, the said notary, the day and date aforesaid. 

(Original signed C. P. McCAN. 


LAURA GODBERY. 
GEO. GODBERY. 
HENRY GODBERY. 
ED. F. STOCKMEYER. 
NOELIE GODBERY. 
INO. J. WARD. 
\. J. FERRAN. 
ANDREW HERO, Jr., Not. Pub. 
\ true copy of the original act on file and of record in my office. 
New Orleans, Jan’y 26th, 1884. 


| SEAL. | (Signed) ANDREW HERO, Jr., Not. Pub. 


the undersigned, clerk and ex officio recordcr in and for the par- 
ish of St. John the Baptist, State of Louisiana, do hereby certify that 
the present document has been this day—the 28th of January, A. D. 
1554—duly recorded in full in my office in Book T of Mortgages 
and Privileges, pages 125, 126, 127, 128, 129, and 130, entry No. 80, 
as witness my official signature and seal. 

| SEAL. | (Signed) ZENON MILLET, 

Clerk of Court and ex Officio Recorder. 
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163 Notice of Lh mand of Payment to George Godbery and Sheriff's 
Return Thereon. Filed Jan’y 23rd, 1885. 


STATE OF LOUISIANA, 1 
Parish of St. John the Baptist. | 


26th Judicial District Court of the State of Louisiana for the Parish 
of St. John — Baptist. 


CHARLES P. McCan 
versus + No. 197. 
Henry GopBERY and GEORGE GODBERY. 


lo George Godbery, of the parish of St. John the Baptist : 


Take notice that payment is demanded of you, within three days 
from the service hereof, with one additional day for every twenty 
miles you reside from our court-house, of the amount specified in 
the prayer of the accompanying petition, with interest, attorney’s 
fees, and costs; and in default of payment within that delay a writ 
of seizure and sale will issue under the order rendered and endorsed 
on the said petition, and the property therein described will be 
seized and sold according to law. 

Clerk’s office, parish of St. John the Baptist, this 22d day of Jan- 
uary, 1585. 

[SEAL. | (Signed) ZENON MILLET, 
Clerk of Court. 


164 Nh rill ’s PR. hry 


Received on the 22d day of January, A. D. 1885, and on the same 
day of the same month and year I served notice of demand of pay- 
ment and certified copy of the accompanying petition and order on 
George Godbery, one of the defendants herein, by delivering the 
same into the hands of Mrs. Angelina Roussel, widow — James W. 
(rodbe rv, mother of George Godbery, and residing at the same 
domicil, in the parish of St. John the Baptist, at a distance of about 
seven miles from the court-house of said parish, the said defendant, 
Geo. Godbery, being absent from the parish at the time of said 
service: all of which facts and all other facts connected with this 
service I have learned by interrogating the said Mrs. Widow James 
W. Godbery, a person above the age of fourteen years. 

Returned, parish of St. John the Baptist, January 23rd, 1885. 

(S’g’d) T. VOISIN, 
Ch’f D'ty Shervff. 
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Notice /) ; 77 ot Pa syment to He wry God lb ry and Sheriff ’s Return 
i jwereon Pil, J da Luary 9rd. ISS5. 


165 Z0UL il District Court of tne State of Louisiana for the 
Parish of St. John the Baptist. 


To Henry God f the parish of St. John the Baptist 


lake noth ment is demanded of you, within three days 
irom thi | with one \dditional! day for every Lwenty 
niles you | r court-house, of the amount specified in 
the praye panying petition, with interest, attorney's 
fees, and | lefault of payment within that delay a writ “a 
of selzure ler the order rend red and endorsed 
on the said | i the property therein described will be 
seized and : Lo ai 

Clerk’s otf f St. John the Ba 


ee tt, BO 
uaryv, 1S v7 ~~. 


(Signed ZENON MILLET, 
[SEAL | Clerk of Court. 
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tist, this 22d day of Jan- 
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Return 


Received on the 22 January, A. D. 1885, and on the same 
day of the same mont _ served notice of demand of payment 
ind certified copy ot g¢ petition and order on Henry 
iodbery, one of the d is rein, by delivering the same into 
the hands of Mrs. Ang i Roussel, widow — James W. Godbery, 
other of H’y Godber\ i resid wat thr same domicil, in the par- 
ist) of a Tohn ti hart . if: @ distance of about sevell miles 
bb) from the court-house | i parish, the said defendant, H’y 7 
Godbery, being absent from the parish at the time of said 
ry lil OT which mMacts aud if othe r tacts connected with this 
vice I have learned by interrogating the said Mrs. Widow James Pp * 
f,ouberyv. a person ove r the age ol ftourteen vears. 
Returned, parish of St. John the | 2 
if 


pare | 


Baptist, January 22d, 1885. 


Signed T. VOISIN. 
Oh’f D'ty Slee riff. 
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Third Opposition of Adelard Millet. Filed February 26th, 1885. 


CHARLES P. McCan ) 
Us, ? No. 197 
GEORGE GopBERY and Henry GODBERY 


Third opposition of Adelard Millet. 


To the honorable the twenty-sixth judicial district court of the 
State of Louisiana in and for the parish of Saint John the Bap- 
tist, La.: : 

The petition of third opposition of Adelard Millet, residing in the 
parish of St. John the Baptist, La., respectfully represents— 

That George Godbery and Henry Godbery, domiciled in said par- 
ish and defendants in the above entitled and numbered executory 

proceedings instituted in this honorable court, are jointly 

167 ~~ and truly indebted to this petitioner and third opponent in 

the full sum of three hundred and twenty +,°; dollars 

($520.70), with legal interest, at the rate of five per cent. per annum, 

from the 6th of June, 1884, until paid, for this, to wit: 

That your petitioner and opponent in or about the months of 
May and June, 1884, in the parish of St. John the Baptist, La., 
sold and delivered to said George Godbery and Henry Godbery, 
who bought and received from opponent, the following articles and 
things, to wit: On the 17th May, 1884, one cart complete; on the 
24th of said month and year, another cart complete, each for the 
price and sum of one hundred and ten dollars ($110), making for 
said two carts the price and sum of two hundred and twenty dol- 
lars ($220); on the 6th June, 1884, one bagasse cart for the price 
and sum of sixty-two °°; dollars ($62.50), and on the 21st of said 
last month aud year, eight cart-bodies, each for the price and sum 
of twenty-two 7°, dollars ($22.50), making for all said eight cart- 
bodies the price and sum of one lmndred and eighty dollars 
($180.00), making in all the sum total of four hundred and sixty- 
Lwo roa dollars ($462.50), which both said George Godbery and 
Henry Godbery jointly promised and bound themselves to pay to 
your petitioner and opponent. 

That in part payment of said sum of $462.50 the said George and 
Henry Godbery have paid to the petitioner the sum of one hundred 
and forty-one 4° dollars, thereby leaving a balance of three hun- 
dred and twenty ;%°; dollars, with legal interest, at the rate of five 

per cent. per annum, from the 6th June, 1884, until paid 

168 yet due by said George and Henry Godbery and which they 

have repeatedly promised to pay to your petitioner with ven- 
dor’s privilege and lien on all said carts and cart-bodies, which were 
received and placed and used by said George and Henry Godbery 
on their plantation, situated in this parish, being the same planta- 
tion and tract of land seized by the sheriff of said parish in the 
above-entitled executory proceedings of Charles P. McCan vs. George 

Godbery and Henry Godbery, No. 197 on the docket of this hon- 

orable court. 


) 
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Now, your petitioner and third opponent further represents that 
John Webre, sheriff of this parish, has (by virtue of a writ of seiz- 
ure and sale issued by this honorable court in the above entitled 
and numbered suit and executory proceedings and to him, said 
sheriff, directed) seized and advertised for sale, on Saturday, the 7th 
day of March, 1885, at the court-house of this parish, all the said 
2 carts, ons bagasse cart, and 8 cart-bodies (sold by opponent to said 
George and Henry Godbery, as above stated), together with the said 
plantation and all the animals, utensils, agricultural implements, 
carts, &c., thereto attached, as may be more fully seen by reference 
to said sheriff's printed advertisement of said sale, which is hereto 
annexed for greater c rtainty and made part ol this petition. 

That petitioner and opponent, as the vendor of said carts and 


eart-bodi Ss. has Lnereory the vendor’s privilege for the said pri eC of 


sale and said balance of three hundred and twenty ;,°; dollars 


169 =($320.7! ih legal interest as aforesaid, which vendor's priv- 
llege enuii petitioner to be paid by prelerence over sald 
Charles P. MeCan, plaintiff in said suit No. 197, and over all others, 
out.of the proceeds the sale of such earts and ecart-bodies, the 
said sum and bala) { three hundred and twenty ‘9; dollars, with 
interest as aforesaid 
That petitioner a: pponent (by virtue of his said vendor's 
privilege and for the purposes of ascertaining the fund on which 
said privilege bears and out of which it is to be satisfied) has the 
right to and does r Li thatsaid earts and cart-bodies be separately 
appraised and separat id at the time and place stated in said 
advertisement of sal 
Wherefore, the premises considered, petitioner and third apponent 
prays that said John Webre, sheriff of the parish of St. John the 
Baptist, La., and therein residing, be ordered by this honorable court 
to retain in his hands, su t to the further order of tiis court, the 
proceeds of the sale of said two carts, said bagasse cart. and elght 
cart bodies : that sald articles and things be separately appraised 
and si parately sold at the time advertised for said sheriff’s sale in 


No. 197; that after due proceedings had that said sheriff be ordered 
) pay to petitioner and opponent, with vendor’s privilege, said 
reference out of the proceeds of the sale of said carts and cart- 
dies thesaid sum of three hundred and twenty +/,°, dollars ($320.70), 

with legal interest thereon at the rate of five per cent. per annum 

from the 6th June, 1884, until paid, and costs of suit. 
That said vendor's priy ie ye on the price of said carts and 

70  cart-bodies be recognized and decreed in favor of petitioner 

and opponent; that said Jolin Webre, sheriff of the parish 
of St. John the Baptist, La., and said Charles P. McCan, residing in 
the city of New Orleans, be each served with a copy of this petition 
aud third opposition and cited to answer the same, and that, after 
due proceedings had, the foregoing prayer and relief be granted 
and decreed to petitioner and opponent, who finally prays for all 
general, legal, and equitable relief. 

(Signed) PRENTICE E. EDINGTON, 

Of Counsel for Third Opponent. 
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Affidavit. 


Adelaid Millet, third opponent, being duly sworn, deposes and 
says that Hon. M. Hahn, district judge, is absent from this parish. 
(Signed) A. MILLET. 


Sworn to and subscribed before me this 26th dav of Feb’y, A. D. 
LSS6. 
(Signed) ERNEST SENTILLE, 
i. £1 Dy CVk Ct. 


Order. 


Let the within petition of third opponent be filed, and let John 
Webre, sheriff of the parish of St. John the Baptist be, and he is 
hereby, directed and ordered to retain in his hands until the 
171 further orders of this court, out of the proceeds of the sale of 
the two carts, one bagasse cart, and eight cart-bodies men- 
tioned in the within and foregoing petition and third opposition, 
the sum of three hundred and twenty ,%°; dollars ($320.70), with 
leyal interest as within prayed for, and let said sheriff be, and he is 
hereby, ordered to appraise and sel] separately the said two carts, 
one bagasse cart, and eight cart-bodies, and let the said sheriff and 
Charles P. McCan be cited as within prayed for. 
Parish of St. John the Baptist, February 26th, 1885. 
(Signed) ZENON MILLET, 
Clerk of C’t. 


Sheriff’s advertisement of sale annexed to and made part of the 
foregoing petition and third opposition. 


Sheriff’s Sale. 
STATE OF LOUISIANA: 
Twenty-sixth Judicial District Court, Parish of St. John the Baptist. 
CHARLES P. McCan \ 
vs. No. 197. 
GeorGE GopBERY and HENRY Gopzery. } 


172 By virtue of a writ of seizure and sale issued by the hon- 

orable the twenty-sixth judicial district court of Louisiana in 
and for the parish of St. John the Baptist in the above-entitled and 
numbered suit and to me directed I will offer for sale, at public auc- 
tion and for cash, on Saturday, the 7th day of March, 1885, at the 
hour of eleven o’clock a. m., at the court-house of this parish, the 
following-described property, to wit: 

Al! and singular that certain tract of land or plantation, together 
with the buildings and improvements thereon, including the sugar- 
house, machinery, engines, boilers, fixtures, apparatus and appur- 
tenances thereof, mules, wagons, carts, aratory implements, and all 
articles of personal property thereto attached or used in the cultiva- 


Dig le i NO ®t ag 
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tion thereof, situated, lying, and being in the parish of St. John the 
Baptist, in this State, on the left bank of the Mississippi river, at 
about forty-eight miles above the city of New Orleans, and meas- 
uring, more or less, twenty arpents front on the Mississippi river by 
forty arpents | de pth, with a double concession between opening 
lines, and bounded below by property now or formerly belonging 
unto Esteve Marqueze and above by property now or formerly be- 
longing to bk. Chenet; as also those tracts of land or parcels of land 
situated in said parish of St. John the Baptist, in this State, lying 


or being In the rear of the above-described tract of land and desig- 
nated or dese! i as follows: Lot or section No. 97, in township 
No. eleven (east ihe Mississippi river), of range six east, contain- 
ing forty-five acres 
173 Also 
ol m 


2 horses 
b sheep 
1 40-horse-pow: right engine 


1 Ames 8-hors lable engine. \ f 
] Shakspear ’ i . ea ¢ . 


32 No. Z p| V\ 
7 No. 4 plows 
) 


‘ 


2 rotary hoes 

1 thrasher 

1 12-inch pump 
Hose, subsoil pl 
25 sets of gearing 
10 large carts 

2 small carts 


l cotton-seed distribut ind lots of other agricultural imple- 
ments, too numerous to mention and fully enumerated in the in- 


ventory on file in my) 
Seized in the abov: 


pp 
* 
Terms cash. 
(Signed) JOHN WEBRE, Sheriff 
January 3lst, 1885 
1/4 Acceptance of Service of Copy of Petition of Opposition and 
Waaver or ¢ ciig yy thie Sheriff. 


titi j 


Service ol COpy oO] petition Ol Opposition accepted and citation 
vaived 
Parish of St. John the Baptist, Feb’y 26th,.1885. 
(Signed) JOHN WEBRE, Sheriff 
Per T. VOISIN., 
Chief Deputy. 


od 
B: 
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Citation to Charles P. McCan and Sheriff’s Return Thereon. Filed 
March 2nd, 1885. 


STATE OF LOUISIANA: 
Twenty-sixth Judicial District Court, Parish of St. John the Baptist. 
vs. 


GrorGe & Henry Goppery, Third Opposition of Apr- { 
LARD MILLET. . ] 


CHARLES P. McCan 
No. 197. 


State of Louisiana to Mr. Charles P. McCan, residing in the parish 
of Orleans, State aforesaid : 


175 You are hereby summoned to comply with the demand 

contained in the petition, affidavit, and order of third oppo- 
sition, of which a copy accompanies this citation, or deliver your 
answer to the same in the twenty-sixth judicial district court of the 
State of Louisiana in and for the parish of St. John the Baptist, in 
the office of the clerk of said court, at the court-house of said parish, 
right bank of the Mississippi river, within ten days from the service 
hereof, with one additional day for every ten miles that you resi- 
dence is distant from said court-house. 

Witness the Honorable Michael Hahn, judge of the said court, 

this 25th day of Feb’y, 1885. 

(Signed) ERNEST SENTILLE, 

[L. s.] D’y Clerk of Cowrt. 


S)re rif} ’s Return 


Ree’d Feb’y 28th, 1885, and on the same day, month, and year | 
served a copy of the within citation and accompanying petition of 
opposition personally on Charles P. McCan, plaintiff herein. 

Ret. same day. 

(Signed) W. C. DUFFY, 
Dep’y Sheriff, Parish of Orleans. 


Petition and Protest of Defendants. Filed March 5th, 1885. 


176 In the Matter of CHartes P. McCan ) 
Us. + No. 197. 
GreORGE GopBerRY and HeEnry Gopbery. } 


To the honorable the judge of the twenty-sixth judicial district 
court of the State of Louisiana in and for the parish of Saint John 
the Baptist, La. : 

The joint petition of George Godbery and of Henry Godbery, re- 
siding in said parish and State, respectfully represents— 

That petitioners are the defendants and seized debtors in the 
above-entitled executory proceeding of Charles P. McCan vs. George 
Godbery and Henry Godbery, No. 197 on the docket of this hon- 

}2—143 
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orable court, in which proceeding the said plaintiff has sued out and 


obtained from this court a writ of seizure and sale directed to the 


sheriff of the parish of St. John the Baptist, in execution of which 
writ of seizure and sale the said sheriff has seized and taken into 
his possession, and will offer for sale at public auction, on Saturday, 
the 7th day of March, 1885, at the door of the court-house of said 
parish, for cash, the property described in the following advertise- 
ment of said sale, which is hereto annexed, inserted, and made 
part of this petition 


f 


i > 


Sheriff's Sale. 
STATE OF LOUISIANA: 
Twenty-sixth Judicial District Court, Parish of St. John the Baptist. 


CHARLES P. McCan } 
Us, : 


Grorce Goppery and Henry Goppery. } 


l77 By virtue of a writ of seizure and sale issued by the hon- 

orable the twenty-sixth judicial district court of Louisiana 
in and for the parish of St. John the Baptist, in the above entitled 
and numbered suit and to me directed, I will offer for sale at public 
auction and for cash on Saturday, the 7th day of March, 1885, at the 
hour of eleven o'clock a. m., at the court-house of this parish, the fol- 
lowing-described property, to wit: 

All and singular that certain tract of land or plantation, together 
with the buildings and improvements thereon, including the sugar- ; 
h®use, machinery, engines, boilers, fixtures, apparatus, and appur- 
tenances thereof, mules, wagons, carts, aratory implements, and all 
articles of personal property thereto attached or used in the cultiva- 


tion thereof, situated, lying, and being in the parish of St. John the 
Baptist,in this State, on the left bank of the Mississippi river, at 
about forty-eight miles above the city of New Orleans, and measur- 
ing, more or less, twenty arpents front on the Mississippi river by 


forty arpents in depth, with a double concession between opening 
lines, and bounded below by property now or formerly belonging 
unto Esteve Marqueze and above by property now or formerly belong- 
Ing ubtlo kisteve Marquez and above by property now or formerly 
belonging tO K. Chenet. iis aiso those Lracts of land or parcels of land 
situated in said parish of St. John the Baptist, in this State, lying or 
being in the rear of the above-described tract of land and designated 
or domiciled as follows: Lot or section No. 97, in township No. eleven 


(east of the Mississippi river) of range No. six east, containing forty- 
five acres. 
1738 Also— 
51 mules. 
2 horses. st ee 
b sheep. 
| 40-horse-power upright engine. 
| Ames’ 8-horse portable engine. : 
1 Shakespeare water elevator. i 


CARL STOCKMEYER, &¢., VS. MRS. MARY G. TOBIN, &€C. 91 


32 No. 2 plows. 
7.No. 4 plows, 
2 rotary hoes. 

1 thrasher. 

1 12-inch pump. 

Hoes, subsoil plows, reaper. 

> 20 sets of gearings. 

10 large carts. 

2 small earts. 

) cotton-seed distributors, and lotsof other agricultural Implements 
too numerous to mention and fully enumerated in the inventory on 
file in my office. 

Seized in the above suit. 

‘Terms cash. 

(Signed) JOHN WEBRE, Sheriff. 

January Slst, 1885. 


Now, your petitioners represent that as regards the above-de- 
' scribed animals, utensils, mules, horses, sheep, engines, plows, 
/ 179 agricultural implements attached to said plantation and 

seized as aforesaid, the sale of said animals, mules, must be 
made on the said plantation, that being the spot where they were 
taken and seized with said plantation as thereto attached, and that 
said animals, utensils, &e., cannot be sold at the court-house of said 
parish, as such a sale would be violative /o article 666 of the Code of 
Practice, which declares that “animals and utensils attached to 
plantations and manufactures and such articles as cannot be easily 
removed must be sold on the spot where they are taken on the day ~ 
and hour appointed for that purpose by the sheriff.” 

That petitioners hereby solemnly protest against said mules, ani- 
mals, horses, sheep, engines being sold in block at the court-house 
as advertised, but demand that said mules, horses, cattle, sheep be 
separately appraised and be separately sold on the spot where they 
are taken—that is to say, on the plantation. 

That a sale in block of all said property would seriously and ma- 
terially injure your petitioners, whereas a sale as hereinafter sug- 
gested will produce a larger amount of money in satisfaction of said 
writ and in contribution to the payment of the second mortgage on 
said property in favor of Stockmeyer. 

The petitioners, availing themselves of the right given them by 
article 676 of the Code of Practice, do hereby require that all the 
property above seized be appraised separately, with such minuteness 


that they will be sold separately as follows and in the following 
order, to wit: 
180 Firstly. The said plantation to be sold at the court-house. 
: Secondly. The mules to be each appraised separately and 
- so sold on the plantation. 


Thirdly. The horses, ditto. 
Fourthly. The carts, ditto. 
Fifthly. The two engines, ditto. 
Sixthly. The plows, ditto. 
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Seventhly. The balance of said articles to be separately appraised 
and so sold in the order mentioned in said advertisement. 

Wherefore petitioners hereby protest against all said property 
being sold in block or in lump, and further protest against the sale 
at the court-house of the said mules, horses, sheep, engines, elevator, 
plows, hoes, thresher, pump, gearings, carts, cotton-seed distributor, 
and therefore and herein pray that said sheriff be ordered to offer 
said property for sale and cause the same to be appraised separately 
on the said plantation in the order above prescribed by your peti- 
tioners, after the sale of said plantation at the court-house; that said 
sheriff be served with a copy of this petition, protest, and the order 
thereon. 

And for al! genera! relief. 

For James Legendre and self. 

; 


+’ 


(Signed 


ST. M. BERAULT, 
Of Counsel for Pet’rs. 


Affidavit. 


S. M. Berault, of counsel for petitioners, after having been duly 
sworn, says that the office of judge of the twenty-sixth judi- 
181 cial district court of Louisiana is now vacant, and that there is 
now no judge in said district and in the parish of St. John 
the Baptist to act in said judicial office, and that the judge of the 
adjoining district, the 22d judicial district of La., is authorized to 
act in that event 
(Signed) ST. M. BERAULT. 


Sworn to and subscribed before me, the undersigned authority, 
this 4th March, 1855 
[L. s.] (Signed) CHAS. T. SONIAT, Not. Pub. 


Order. 


Upon reading the foregoing petition and considering articles 666 
and 676 of the Co { Practice let the sheriff of the parish of St. 
John the Baptist be, and he is hereby, directed and instructed to sell 
the property described t] 


he foregoing petition in the order and 
manner therein set forth, and let the same be sold separately and 
appraised separately, as above set forth and prayed in said petition ; 
the plantation to be sold first at the court-house and the other arti- 
cles on the plantation, as above prayed for. 
At chambers, 4th March, 1885 
(Signed) HENRY F. DUFFEL, Judge. 


Coroner’s Relurn of the Service of the Afore said Petition and Prot st on 
the Sheriff. Filed March 6th, 1885. 


182 Received on the 5th day of March, A. D. 1885, and on the 
same day of the same month and year I served certified copy 
of within petition, atlidavit, protest, and order on John Webre 


omen rr 
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sheriff of the parish of St. Jolin the Baptist, in proper person, at 
his office, in the parish of St. John the Baptist. 

Returned, parish of St. John the Baptist, this 6th day of March, 
1885. 
(Signed) O. HUARD, Coroner. 


Answer of Charles P. McCan to the Petition and 3rd Opposition of 
Adelard Millet. Filed Marchi 7th, 1885. 


26th Judicial District Court of Louisiana — and forthe Parish of St. 
John the Baptist. 


CHARLES P. McCan ) 
vs. . No. 197. 


GeO. GopBEeRY and Henry Gopbery. 


And now comes Charles P. MecCan and, for answer to the petition 
of intervention and third opposition of Adelard Millet herein filed, 
denies all and singular the allegations of said A. Millet, and, further 
answering, specially denies that any such rights exist in favor 

of said <A. Millet as herein claimed, or any privilege 
185. whatever is secured to him upon any of the articles enumer- 

ated, or that the amount claimed is or was ever due oris now 
due in the premises, and prays that the said opposition and inter- 
vention be dismissed at costs of said Millet and for all general and 
equitable relief in the premises. 


(Signed) C. P. McCAN. 


Writ of Seizure and Sali and Sheriff's Return thereon. Filed March 
9th, 1885. 


STATE OF LOUISIANA: 
Twenty-sixth Judicial District Court, Parish of St. John the Baptist. 


CHas. P. McCan ) 
i's > No. 197. 


Henry GopBpery and GreorGe Goppery. } 


The State of Louisiana to the sheriff of the parish of St. John the 

Baptist, La., Greeting: 

You are hereby commanded in the name of the State of Louisiana 
and of the hon. the twenty-sixth judicial district court in and for 
the parish of St. John the Baptist to seize and, after the legal delays, 
to advertise and sell, according to law, the following-desecribed and 

mortgaged property,fully described in the petition and mort- 
184 __—s gage act filed in this case, to wit: 

All and singular that certain tract of land or plantation, to- 
gether with the buildings and improvements thereon, including the 
sugar-house,machinery, engines, boilers, fixtures, apparatus, and ap- 
purtenances thereof, mules, wagons, ¢arts, aratury im, lements and all 
articles of personal property thereto attached or used in the cultiva- 
tion thereof, situated, lying, and being in the parish of St. John the 
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Baptist, in this State, on the left bank of the Mississippi river, at 
about forty-eight miles above the city of New Orleans, and measur- 
ing, more or less, twenty arpents front on the Mississippi river by 
forty arpents in depth, with a double concession between opening 
lines, and bounded below by property now or formerly belonging 
to Esteve Marqueze and above by property now or formerly belong- 
ing to KE. Chenet. 

As also those tracts of land or parcels of land situated in said 
parish of St. John the Baptist, in this State, lying or being in the 
rear of the above-described tract of land and designated or described 
as follows: Lot or section No. ninety-seven, In township No. eleven 
(east of the Mississippi river) of range No. six, containing forty-five 
acres. 

To pay and satisfy in cash the claim of plaintiff, he being the 
holder and owner of four certain promissory notes for the sum of five 
thousand dollars each and payable on the fifteenth day of Decem- 
ber, 1854, this twentieth day of Dy cem ber, LSS4. the Lwenty-sev- 

enth day of December, 1884, and the fifth day of January, LSSo, 
185 with interest from and after their respective maturities at 

the rate of eight per cent. per annum ; also attorney’s fees at 
ten per cent. on the amount sued for: also sl] x dollars for costs of 
copy of act of mortgage and all COSIS of these proceedings. 

Which indebtedness is evidenced by notarial Act passed ay fore 
Andrew Hero, Jr., notary public in and for the parish of Orleans, 
on the 25th day of January, 1884. 

And what you do in the premises you make return thereof, together 
with this writ, to our said court on or before the expiration of 
seventy days, as the law directs. 

Witness the Hon Michael Hahn, judge of the said court, this 27th 
day of January, A. VD. 1556 


(Signed) ERNEST SENTILLE, 


~——e 
—_ po 


[ L. s. | D y Clerk: of Court 
Sherifi's Return. 

Received the within w f{ seizure and sale on the 27th day of 
Jan’y, 1885, and on the same day of same month and year | have 
seized and taken in my possession the property described herein, 
and after the legal delays | did advertise for sale, on January the 
8ist. 1885, the said des ribed property in the Meschacebé, the official 
journal of the parish of St. John the Baptist, announcing that the 
sald property would be sold at publ ec auction, at the court-house of 
this parish, On the seventh da | March, LSS, at eleven o'clock al. I., 
it being full thirty days from thi rst publication which appeared 


in said official newspaper up to the day fixed for the sale, 
186. —- to wit, on the 7th, 14th, 21st, and 28th of February, 1885, and 

on the 7th day of March, 1585, and after having fulfilled all 
the previous legal requisites; and after having offered the said 
herein-described property at public sale at auction in a loud and 
audible voice Mr. Chas. P. McCan became the purchaser and I have 
adjudicated the same to him for the price and sum of fifteen thou- 


ow see — wea 
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sand dollars, he being the last and highest bidder and which sum 
he has paid me cash, and that I have afterwards turned over to 
the said McCan, he being the seizing creditor and holding the 
mortgage notes which amounted to over and above said price of 
adjudication. 
Returned March 9th, 1885. 
(Signed) T. VOISIN, 
Dy Sheriff. 


STATE OF LOUISIANA, | 
Parish of St. John the Baptist. } 


I, the undersigned, clerk of court, duly commissioned and quali- 
fied in and for the parish of St. John the Baptist aforesaid, do hereby 
certify that the above and foregoing fifty-seven pages contain a true, 
correct, and complete transeript of all the documents filed and pro- 
ceedings had in the suit of Charles P. MeCan vs. Henry Godbery 
and George Godbery, No. 197 of the docket of the honorable the 
twenty-sixth judicial district court of the State of Louisiana in and 
for this parish. 

In faith whereof I have hereunto set my hand and affixed 


LS7 ny seal of office, at the parish of St. John the Baptist afore- 
said, on this the thirtieth day of November, A. D. 1886. 
| SEAL. | (Signed) ZENON MILLET, 


Clerk of Court. 


Sheriff sg Deed la Met ai, Marl: j ie hibit of. my 


STATE oF LOUISIANA: 


Twenty-sixth Judicial District Court, Parish of St. John the 
Baptist. 


CHaRLeEs P. McCan ) 
versus . No. 197. 


Henry Gopbpery and GEORGE Goprery. } 


Whereas I, John Webre, sheriff of the parish of St. John the Bap- 
tist, duly commissioned and qualified in and for the aforesaid parish, 
by virtue of a writ of seizure and sale, to me directed by the honor- 
able the twenty-sixth judicial district court of Louisiana in and for 
the parish of St. John the Baptist, in the matter of Charles P. 
M-Can versus Henry Godbery and George Godbery, No. 197 of the 
docket of said court, after having fulfilled and complied with 

all the previous legal requisites, did seize the following-de- 
188 scribed property, to wit: All and singular that certain tract 

of land or plantation, together with all the buildings and 
improvements thereon, including the sugar-house, machinery, 
engines, boilers, fixtures, apparatus, and appurtenances thereof, 
mules, carts, wagons, aratory implements, and all articles of personal 
property thereto attached or used in the cultivation thereof, situated, 
lying, and being in the parish of St. John the Baptist, in this State, 
on the left bank of the Mississippi river, at about forty-eight miles 
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above the city of New Orleans, and measuring, more or less, twenty 
arpents fronton the Mississippi river by forty arpents in depth, with 
a double concession between opening lines, and bounded below by 
property now or formerly belonging unto Esteve Marqueze, and 
above by the property now or fortnerly belonging to E. Chenet. 

As also those tracts of land or parcels of land situated in said 
parish of St. John the Baptist, in this State, lying or being in the 
rear of the above-described tract of land, and designated or described 
as follows: Lot or section No. ninety-seven, in township No. eleven 
(east of the Mississippi river), of range No. six east, containing forty- 
five acres. 

And, after having given due and legal notice to the said Henry 
Godbery and George Godbery of said seizure in the manner pointed 
out by law, I advertised the said before-described property for sale 
after the expiration of the legal delay from the time of said notice, 

to wit, on the thirty-first day of January, 1885, by adver- 
189  tisements composed in English, announcing the sale to take 

place at the court-house of this parish, on the seventh day of 
March, 1885, at eleven o’clock a. m., said advertisements inserted 
and published in English in the “ Meschacébé,” the official journal 
of the parish of St. Jolin the Baptist, from the said 3lst day of 
January, 1885, to the day of sale, being full thirty days from the 
date of the first notice given in said official journal on the 3lst day 
of January, seventh, fourteenth, twenty-first, twenty-eighth days of 
February, and on the seventh day of March, 1885. 

And having further complied with and performed all the addi- 
tional previous legal requisites, did expose the same at public sale 
at auction according to law, at the court-house of this parish, on the 
said seventh day of March, 1885, at eleven o’clock a. m., and at the 
time and place of sale I did first announce in a loud and audible 
voice the terms and conditions of sale, and having also read verba- 
tim and in aloud and audible voice the certificate of the clerk of 
court, ex officio recorder of mortgages for the parish of St. John the 
Baptist, delivered to me on the day of sale, and by which certificate 
it appears there are no other mortgages standing in the names of 
Henry Godbery and George Godbery and recorded against the be- 
fore-described property, the following, to wit: 

First. The conventional mortgage recorded February 27th, 1880, 
and that by act passed on the 20th day of same month, before N, 

b. Trist, notary public in and for the parish of Orleans, they, 
190 the said George Godbery and Henry Godbery, granted in 

favor of Mistress Widow James W. Godbery, Sr., to secure the 
payment of two promissory notes for the sum of eight thousand 
seven hundred and fifty dollars each, dated February 20th, 1880, 
made by them to their own order and by themselves endorsed, and 
both made payable one year after date, with interest at the rate of 
six per cent. per annum from date until final payment, with privi- 
lege to the makers of extending the said notes from year to year for 
four years upon payment of interest, and also to secure attorney’s 
fees at five per cent. on the amount due and sued for, in case of suit, 
to recover the amount of the said notes or of any part thereof. 
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Second. The conventional mortgage recorded January 28th, 1884, 
and that by act passed on the 25th day of same month, before 
Andrew Hero, Jr., notary public in and for the parish of Orleans, 
they, the said George Godbery and Henry Godbery, granted in favor 
of Charles P. McCan, to secure the payment of five promissory notes 
for the sum of five thousand dollars each, drawn by them jointly 
and in solido to their own order and endorsed by themselves, dated 
New Orleans, January 25th, 1884, and made payable at the New 
Orleans National Bank, in the city of New Orleans, on the fifteenth 
day of December, the twentieth day of December, the twentvy- 
seventh day of December, eighteen hundred and eighty-four, and 
the fifth day of January, eighteen hundred and eighty-five, respect- 
ively, after date, with interest at the rate of eight per cent. per 

annum from and after maturity; if not then paid, until 
191 ~~ final payment; and also to secure the payment of attorney’s 

fees at ten per cent. on the amount due and sued for, and for 
all such other costs, charges, and expenses as shall be incurred or 
paid in the event of a suit to enforce the payment of the said notes 
or of either of them or of any part thereof; and also the payment 
and reimbursement of all premium or premiums as shall be paid 
by any holder or holders of the said notes in causing insurance to 
be effected on the buildings and improvements of the above-de- 
scribed property in default on the part of the said George and Henry 
Godbery so to do, as they bound themselves in the aforesaid act of 
January 25th, 1884; and in said act of January 25th, 1884, before 
Andrew Hero, Jr., notary, personally intervened Miss Laura God- 
bery and Miss Noelie Godbery, of this parish, who declared that they 
were the holders and ownersof the two notes for the sum of $8,750.00 
each mentioned in the mortgage hereinabove firstly related, and 
that the said notes and the mortgage and privilege securing their 
payment shall be subordinate and inferior in rank to the mortgage 
and notes made and granted by the aforesaid act of January 25th, 
1884, in favor of the said Charles P. McCan, and that in case of any 
sale of the aforesaid plantation and appurtenances under judicial 
process or any cause whatsoever the claims and demands of the said 
McCan shall be paid and discharged out of the proceeds arising 
from such sale in. preference and without regard to the above-de- 
scribed notes held and owned by them. 

Third. The legal mortgage in favor of the State of Louisiana and 

the parish of St. John the Baptist for amount of State and 
192 parish taxes for the year 1884, and all interest and costs, and 

resulting from the filing in my office on the 19th day of Au- 
gust, 1884, of the assessment-rolls of taxable property of this parish 
for the said year 1884. 

I do also certify that the only privilege standing recorded in the 
names of the said George Godbery and Henry Godbery and against 
and on certain carts and other objects on and attached to the afore- 
said plantation is the one recorded on the 13th day of August, 1884, 
in favor of Adelard Millet for the sum of three hundred and twenty 
dollars and thirty cents. 

And I do also certify that on the 3rd March, 1880, there was reg- 
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istered in this office, in Book F (N. 8.) of Conveyances, pages 92 and 
93, an act passed on the 20th of February, 1880, before N. B. Trist, 
a notary public in and for the parish of Orleans, and by which the 
said George Godbery and Henry Godbery gave and allowed to their 
mother, Mrs. Angelina Roussel, widow James W. Godbery, Sr., for 
for the term of her lifetime or as long as they are the owners thereof, 
the right to use and inhabit jointly with them the dwelling-house 
on the aforesaid and above-described plantation, when Charles P. 
McCan, being the highest and last bidder, the said before-described 
property, with all its appurtenances, was adjudicated to the said 
Charles P. McCan for the price and sum of fifteen thousand dollars, 
which amount the said Charles P. McCan has paid me cash : 
Now, know all men by these presents that I, Jolin Webre, 
193 the said sheriff, for and in consideration of the premises and 
by virtue of the laws of the State of Louisiana in such cases 
made and provided, do sell, transfer, and set over the said above- 
described property to the said Charles P. McCan, and all the rights 
and title which the said George Godbery and Henry Godbery had 
in or to the before-described property ; to have and to hold the same 
to the said Charles P. McCan, his heirs or assigns forever. 

In witness whereof I have hereunto signed my name, at the parish 
of St. John the Baptist, in the State of Louisiana, on this the seventh 
day of March, one thousand eight hundred and eighty-five, and of 
the Independence of the United States the one hundred and ninth. 
(Signed) JOHN WEBRE, Sheriff. 

P’r T. VOISIN, 
Chief Deputy. 
In presence of— 
(Signed) ALEXANDER STEWART 
ERNEST SENTILLE. 


stered March 10th, A. D. 1885. 
(Signed) ERNEST SENTILLE, 
Dy ( T’ |. Cs and ex Officio Dy R corder. 


Regi 


I, the undersigned, clerk of court and ex officio recorder, duly 
commissioned and qualified in and for the parish of St. John the 
Baptist, State of Louisiana, do hereby certify that the above and 
foregoing is a true and correct abstract from Book G (N. 8.) of Con- 
veyances of my ollice, pages 429, 430, and 431. 

In witness whereof | have hereunto set my hand and affixed my 

| seal of office, at the parish of St. John the Baptist aforesaid, 
194 on this the thirtieth day of November, 1886. 


[SEAL] (Signed) ZENON MILLET, 
Clerk of Court and ex Officio Recorder. 
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Deposition of Carl Stockmeyer. 


CARL STOCKMEYER, a witness recalled and examined for the com- 
plainants : 


By Mr. GoLDTHWAITE: 


Q. There was some testimony the other day by Mr. Henry God- 
bery that $1,800 was paid out of this money to your uncle that was 
advanced by Mr. C. P. McCan. Have you examined the books? 

A. Yes,sir. 

Q. How much was paid, and when? 

A. $1,050 was paid. I don’t remember exactly the date, but I 
think about the middle of February. 

Q. Do you know to whom it was paid ? 

A. To E. F. Stockmeyer & Co. 

Q. There never wus any other money than that $1,050 paid by 
Mr. Can ? 

A. No, sir. 


Cross-examined. 


By Mr. GRANT: 


195 Q. You only know that from the entry you find in the 
books ? 


A. Yes, sir. 

(). You don’t know actually what was paid to Mr. Stockmeyer 
except what is shown by the books? 

A. Yes, sir. 

(. What is the form of that entry? 

A. It is entered as received from D. C. McCan Son on account of 
interest. 

. And you do not remember the date ? 

A. No, sir; but I will furnish the date and the entry itself as it 
stands. It is January 29, 1884. 

(Signed) C. STOCKMEYER. 


Deposition of Frederick Muller. 


EpwARD F. STOCKMEYER ef al. ) 
Us. 


> No. 11224. 
CHarRbLes P. McCan et als. | 


New Or vEANS, December 14th, 1886. 


Testimony on behalf of the complainants resumed this day. 
Present: Alfred Goldthwaite, Esqr., solicitor for complainants ; 
William Grant, Esq., solicitor for defendants. 


| O00 CARL STOCKMEYER, &¢., VS. MRS. MARY G. TOBIN, &c. 


196 FREDERICK MULLER, a witness produced, sworn, and exam- 
ined on behalf of complainants, deposes and says : 


By Mr. GoLpTHWAIT! 


; 


Q. Did you know the late Edward F. Stockmeyer ' 
. Yes, sil 

. How long did you know him ? 

. 1 knew bim since 1569. 

Q. Continuously ° 

A. Yes, sir. 

( Do you Prete mber the time when he was placed in the Louisi- 
ana Retreat ? 

A. Yes, sir 

(). Did you have anything to do with placing him there ? 

A. Yes, sir: inasmuch as I went to Doctor Loeber and brought 
him to talk to Stockmeyer; and the doctor declared that Mr. Stock- 
mever was not in a condition to be left alone,and that 1s the reason 
we brought him to the Louisiana Retreat. 

(). When was that? 

A. That was in February, 1584. 

@. About what time in February ? 

A. Well, I don’t recollect the date exactly, but I believe it was 
after the 20th. 

Q. What led or induced you to see Doctor Loeber ? 

A. Well, his manner and his behavior. 

Q. How long prior to your seeing the doctor had you noticed his 

manner and his behavior ? 
197 A. Well, I believe I had perceived a change in his be- 
havior about six weeks before that—that is, a change from 
his usual manner 

@. Do you recollect any particular changes ? 

A. Well, no, sir; no particular changes in the beginning, except 
that he seemed to be very nervous and very often melancholy 

@. Did you know him well? 

A. Yes, sir; very well, indeed. 

Y. What was his ordinary temperament ? 

1. Well, phlegmatic. 

) How did he live? 

A. He lived as a bachelor. Himself and Mr. Schroeder lived on 
Common street together. 


A 
\ 


~ 


} 
of. 


©. Was he social or reserved, or what was his manner with 
people ? 

A. His manner was rather reserved generally except with his in- 
timate friends 

Q. When you say that you noticed his nervousness state how that 
nervousness expressed itself. 

A. He was nervous, inasmuch as he would walk very fast on the 
street and would not bow, for instance. If he was addressed he 
would want to run away. If I recollect aright, it was about three 
— before we brought him to the Louisiana Retreat I noticed 
that. 


~ 
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Q. Did he have any peculiarities ? | 
A. Yes, sir; in some respects he had peculiarities, but I don’t 
think they would refer to anything else except that it was 
198 his character. He was different in some respects. 
®. Was he like other men ? 

A. In what way? 

(). In his general conduct with men. Was he like the general 
run of men that you come in contact with in his conduct? 

A. In his contact with other people he was rather diffident. In 
his conduct he differed in that respect from other men. 

Q. When you noticed him six weeks prior to his being put into 
the Louisiana Retreat was there any marked change in his con- 
duct or general behavior from what it had been previously in his 
life 4 

A. Yes, sir; if I recollect aright, about six weeks prior to his re- 
moval to the Louisiana Retreat. 

Q. What I want to know is this: What difference did you notice 
in his general conduct and behavior besides his nervousness ? 

A. Well, he seemed to be very downcast and depressed, which he 
had never appeared to me before. 

). Did he speak to you about his depression ? 

A. No, sir; he did not except by a few casual remarks. 
Do you know what he was depressed about ? 

Yes, sir; I know it. 

@. What was the cause of his depression ? 

A. Well, [ mean I knew it as far as [ had heard about his ad- 
vances on sugar plantations. 

Q. Was he depressed about his business in general or only about 

his advances ? 
199 A. I believe that was the only cause he had to be depressed 

ubout—that is, this sugar business. Since you ask me that 
question I recollect that I found some slight change in him from 
his usual behavior two years ago, when I was with him at Warm 
Springs, North Carolina. He seemed to me utterly helpless when 
he was alone. He rather needed assistance. I had a long time in 
telling him what route he was to take going home. I found a 
change in him already then. 

Q. Did you leave him alone to himself then? 

A. Well, I went on to New York and he came to New Orleans. 

. Was he depressed at that time? 

A. No, sir; not exactly depressed. 

Q. In what was he helpless, then ? 

\. I mean helpless in this, that he was a like a man that never 
had travelled before. 

Q. Did you see any recurrence of that from that time up to a 
short time before he was put into the Louisiana retreat? 

A. No, sir; I never had occasion to notice it, because he never 
travelled since. We did not live together. I am a married man 
and he was a bachelor, living with Mr. Schroeder. 

Q. How often were you in the habit of seeing him? 


— 


. 
a Om 
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A. Everyday. I lived with him and Mr. Schroeder for about two 
years when I was a bachelor. 

Q. How long ago was that? 

A. It must have been in 1871 or 1872. 
200 Q. Did you notice any peculiarities about him at that time ? 
A. No, sir; except his usual way, but he was always of a 

social disposition towards us. 

Q. Did that increase with his years or did it diminish ? 

A. Well, I saw it. decrease during the last six weeks prior to his 
removal to the Louisiana Retreat. 

Q. Were you surprised when he was put into the Louisiana Re- 
treat / 

A. No, sir. On the contrary, I was in favor of having him there 
ten or fourteen days before the time that he went there. 

Q. Did you counsel it or recommend it to anybody ? 

A. Well, Mr. Schroeder and myseif had talked about it. 

Q. Was there any cause—any one cause—which made you think 
that he ought to be put into the Louisiana Retreat ? 

A. Yes, sir; my fear was that if he was not put into the Louisiana 
Retreat he would do himself some harm. 

@. How—take his own life? 

A. Eventually. I thought of it at the time,and that he required 
watching. 

Q. How long do you say you thought that before he was put into 
the Louisiana Retreat? 

A. I suppose eight days; certainly eight or ten days. 

Q. Did these peculiarities seem to grow on him or did they all 
come on him at once? 

A. No, sir; they seemed to grow on him. 

Q. Was there any difference of opinion among his friends when 

you did put him into the Louisiana Retreat ? 
201 A. I don’t think there was. In fact I know there was no 
difference of opinion among any of his friends. 

@. How many intimate friends counselled together before Doctor 
Loeber was called in ? 

A. I certainly recollect four. There were Mr. Schroeder, Mr. 
Woesta, Mr. Skrel, and myself. 

Q. What physician did you see ? 

A. Doctor Loeber. 


Cross-examined. 


By Mr. Grant: 


Q. Did you have any business transactions with Mr. Edward F. 
Stock meyer ? 

A. No, sir. 

Q. Where did you meet him ever day ? 

A. Being intimate friends, we met each other on the street or at 
the club in the evening. 

Q. What was your business then ? 

A. My business was in cotton. 
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Q. What was Mr. Stockmeyer’s business ? 

A. Mr. Stockmeyer’s business was agent of the North German 
Lloyd; also the tobacco business, and he also done a banking busi- 
ness. 

®. Did he continue in the transaction of all his business until he 
was put into the Louisiana Retreat? 

A. Well, I am not prepared to answer that question since I don’t 

know it. I don’t know whether the firm did any business or 
202 ~—not, except at the sugar business. 

Q. You first noticed his conduct as indicating insanity 
about eight days before you and your friends concluded he ought 
to be put into the Louisiana Retreat ? 

A. Yes, sir; until we found the necessity of putting him into the 
Louisiana Retreat. 

Q. It was not until then that you were convinced that he was not 
fit to take care of himself? 

A. Well, I would say this much, that we thought it was a matter 
of necessity to put him into the Louisiana Retreat in order to have 
lim watched, because we were afraid he might take his own life. 


(Signed) F. MULLER. 


Deposition of J. F. Schroeder. 


J. F. ScHROEDER, a witness produced, sworn and examined on be- 


- half of complainants, deposes and says: 


By Mr. GOLDTHWAITE: 


Q. Did you know the late Edward F. Stockmeyer ? 

A. Yes, sir. 

Q. How long did you know him? 

A. I knew him since 1857. 

Q. Did you know him well ? 
203 A. Very well. 
Q. Did you live with him ? 

A. Yes, sir. 

Q. Where did you live? 

A. We lived at various places, but at the last we lived on Common 
street. 

. In rooms? 

A. Yes, sir; in rooms. 

Q. How long had you lived with him? 

A. We lived together since 1864 or 1865. 

©. Had you rooms and meals in the same house ? 

A. Yes, sir. 

Q. Adjoining rooms? 

A. Yes, sir; adjoining rooms, 

Q. What kind of a man was Mr. Stockmeyer? 

A. He was peculiar. He had always been peculiar. 

Q. Could you give some idea of his peculiarities? Mention any 
of his peculiarities. 

A. Yes, sir. For instance, he generally did not know me on the 
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street. He generally passed me by without knowing me. I had to 
stop him if | wanted to address him. He would pass me by unless 
I stopped him 

Q. Did he give any evidence of peculiarities in his home life? 

A. No, sir; not particularly. He was a kind of reserved among 
strangers, but not so amongst his intimate friends, 

Q. Was there any change in Mr. Stockmever during the 
204 ~—last years of his life, prior to his being put into the Louisiana 
Retreat ? 

A. Not that I have noticed, except a short time before. 

@. How did you first notice the change ? 

A. He told me of being in a kind of trouble. That was the first 
thing I heard from him. He was a kind of depressed in his feel- 
ings. One day I asked him if he was sick, or what was the matter 
with him, and he told me he was not sick or any ways unwell, but 
that he had some trouble in his business; that he had advanced 
to some plantation more than he could very well afford todo. After 
that I found him depressed, and — remained so for three weeks be- 
fure he was put into the Louisiana Retreat. Then it was proof posi- 
tive that the man was overexcited. 

Q. When you say that he was overexcited was it a palpable and 
undue excitement? 

A. Yes, sir. A week before we put him there he was decidedly 
overexcited. 

Q. Was there any peculiar expression in his excitement whicl 
you noticed ? 

A. Yes, sir. He told me one day that he wished for nothing better 
than to die. That was two or three days before we put him into 
the Louisiana Retreat, and then we watched him. 

Q. Was this condition of things remarked by others ? 

A. I believe that all his friends noticed it a week before this hap- 

pened. 
205 (. It was a matter of concern, then, to his friends? 
A. Yes, sir; we talked to one another. 

Q. Did he ever threaten to take his own life more than once? 

A. Well, he said that he wished to die. Hetold methat he went 
to the river to try and jump in, but he had not the courage, and 
from that time on we thought it very dangerous to leave him alone. 

Q. Were these peculiarities and this undue excitement increased, 
or how did it come upon him? Was it the result of any accident, 
or what? | 

A. Not that I know of, except that I believe it came through these 
advances to the plantation, which were heavier than he should have 
made. 

Q. Did he talk to you about lis business? 

A. Yes, sir. 

Q. How long before he was put into the Louisiana Retreat ? 

A. He talked to me about this affair when I found he was de- 
pressed. ‘That was some time in January. 

Q. What time in January ? 

A. Well, that is more than I can say, because we put him into the 


to 
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Louisiana Retreat on Wednesday, the 20th February ; so it was four 
weeks before when he spoke to me about it. It may have been at 
the commencement -that he spoke. I cannot positively state the 
date. 

Q. Did he talk to you much about his business 

A. Well, I asked him what was the matter with him. He 

206s said he was in a kind of trouble with the plantation; that 

he had over-advanced. He found that his means were not 

large enough to carry this plantation on, but at that time he was 
not at all crazy. | 

Q. Was this depression a permanent and settled depression, or 
Was it simply a transient one? 

A. It was permanent and settled. It was not a momentary thing 
at all. 

Q. Did you see him after he was put into the Louisiana Retreat ? 

A. Yes, sir. 

©. Was there much change in him? 

A. Well, I cannot say. When I came to visit him there he said 
to me,“ You don’t believe I am crazy,” and | told him yes, [ thought 
he was. If he was not crazy he was over-excited, and that he had 
to be taken away from his business,so as to have no troubles. That 
was the first time I saw him. 

Q. Do you know whether he ever had any business troubles be- 
fore this? 

A. No, sir: not that I am aware of. I never knew it. 

(). Was he a man of means? ! 

A. Yes, sir. 

(). How much fortune would you say? 

A. Well, I only found out that after this had occurred, when | 
heard that he had over $100,000. I did not know that he was so 
well off. 


) 


Q. Do you know when he lost it? 
207 A. He lost it during that time; I don’t know how. I believe 
that he lost it without knowing exactly how it was himself. 

But he told me he had advanced and with the sugar-house built 
there; that the expenses were too heavy and he had paid them, 
and he paid along until he found he had not the means of carrying 
it on any longer. 

@. Did he lose his fortune the last year or two or was the loss 
gradual ? 

A. I believe he lost it all within the last year. 

(). What were his habits in life ordinarily ? 

A. Well, his habits were ordinarily good; be was drinking pretty 
freely sometimes, but nothing very extraordinary. 

(. Did that increase or diminish prior to his going into the Lou- 
isiana Retreat or within the last year? 

A. That I cannot say; I did not notice it. Whether it increased 
or not I do not know. 

(. Was it strong drink or wine? 

A. Well, he took a good many drinks, but nothing bad. 
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Q. Do you know what the particular malady was for which he was 


put into the Louisiana Retreat ? 
A. Yes, sir; it was craziness.’ 
Q. Was it what is called melancholia—melancholy—or what other 


complaint it was! 
A. Well, he would not speak at all; when you went into the office 
to him he went out into the passage. When we tried to speak to 
him he would walk around the desk and would not let 
90S you come near him. 
(J. Hie shunned everybody ? 

A. Yes, sil 

(). Did e seem to have any delusions ? 

A. Well, it seems that he had an idea he was going to be put into 
jail. He & lan idea that he had been cheating and that he would 
be put into jail 

(. When did you notice that? 

A. It was a few days before we put him into the Louisiana Re- 
treat. 

. How did he CXpress himself about it? Can you recall any 
particular expression of his about his being put into jail ? 

He told me that he had acted wrong; that he had wronged 
people. 

Q. Did he mention any particular person ‘ 


? 


A. Yes, sir. 

Q. Whom? 

A. He mentioned Mrs. Kirchoff and myself. 

©. Had - ever wronged you in any way? 

A. No, si 

(). It was ads ’ a delusion, then, was it ? 

A. Well, I loaned him some money, and | suppose he thought now 


that he could not repay it, and that brought on the delusion. 

Q. What kind of a manner did he have towards you when he was 

speaking to you? : 
A. Well, he was terribly excited the last week or fortnight. 
209 Before we put him into the Louisiana Retreat he was fright- 
fully excited. He caine even at five o’clock in the morning 
into my bed-room and told me that it was a terrible thing that he 
had not done what was right. He had an idea that he had done 
wrong. 
Did he say anything with reference to Madam Kirchoff? 

A. Yes, sir; he told me about a mortgage that he had given, and 
that it would not come out to the full extent, or something of that 
7% 

Was he more than usually depressed by such things, or was 
ia like other men who had misfortunes of that kind ? 

A. No, sir; he was absolutely crazy. When we put him into the 
Louisiana Retreat he was positively crazy. It went on worse and 
worse until about a week before he was positively crazy, then we 
come to the conclusion to put him into the Louisiana Retreat. 
When it came to that point that we thought he would threaten his 
life we put him in there. 


was 
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(). You did not see the doctor before he threatened his life? 

A. No, sir. 

Q. After you put him into the Louisiana Retreat, do you recall, in 
the light of subsequent events, that this thing had been growing for 
any length of time before you put him in ? 

A. Yes, sir; it had been growing from the time be told me that 
he met his losses; he grew’melancholy about his losses and for 
about a fortnight before. I think he was going crazy, still when 

we put him into the asylum we thought he would get over 
210 sit, as we thought it might only be temporary on account of 
losing money: 
(). That was the idea when you put him into the Louisiana Re- 
treat, that his malady was temporary ? 
A. Y es, sir. 
). Was it temporary or was it continuous ? 
A. No, sir; it was not temporary but continuous. 
). Was he taken out of that retreat ? 
A. Yes, sir; he was taken out and sent to Europe. 
). Did anybody go with him? 
A. Yes, sir. 
(). Did he get any better in the asylum ? 
A. No, sir. 

Q. How long after he was put into the Louisiana Retreat did he 
die? 

A. We put him into the Louisiana Retreat on the 20th February, 
1884, and he died about three months ago, or two years and six 
months after we put him into the asylum. 

Q. Did he get helpless, or what was his condition in the asylum ? 

A. He would not speak to anybody. 

(). His reserve of manner Increased ? 

A. The first time he spoke to me, but after that he never spoke 
to me any more. At times he would not eat, so that they had to 
pump the food into him. After that he would not speak, even if 


you spoke to bim. 


Cross-examined., 
21] By Mr. GRANT: 

Q. Did you have any business transactions with him ? 
A. Only when I loaned him some money; no other transaction. 

Q. How long was that prior to the 20th February ? 

A. I don’t recollect exactly, but it was after this catastrophe. It 
was after he was short of money, and I loaned him some money. 
It must have been about the end of January. 

(). It was in January, 1884, however ? 

A. Yes, sir. 

Q. Did Mr. Stockmeyer attend to his business during this time— 
up to the time he was put into the Louisiana Retreat ? 

A. That I cannot Say, because I was not in the office. I believe 
he attended to it, but I don’t think he attended to it as he ought to 
have. 
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©. You did not see him during the day ? 

A. Yes, sir; I saw him during the day at the cotton exchange. 
() Was he dealt yr in cotton ? 

A. No, sir: he was not dealing in cotton, but he was a member 


= 
of the cotton exchange. 

. He came there more for social purposes than for business ? 

A. I believe 

Q. I believe you stated that you first noticed this undue excite- 
ment which first aroused your alarm for his sanity about a week or 
two before ? 

A. Yes, sir; his mind was wandering then. 

Q. When was it that you called his friends together to con- 
212 sider about his condition ? 

A. Well, two or three days—perhaps a little longer—befvure 
he went intotheasylum. If I recollect aright, Mr. Woesta and my- 
self spoke about it prior to that—some time in January. 

Q. But his condition did not alarm you or his friends until a few 
days before he went into the Louisiana Retreat ? 

A. Well, I did not Imagine he was CTUZzy, but he was depressed 
and I thought something was wrong. 

@. He was not a man of a very wide acquaintance ? 

A: Yes, sir; he knew all the town. He was a good many years 
here. 

Q. Was he acquainted with many ? 

A. No, sir; he was a man of queer disposition. He only knew 
his intimate friends. 

Q. Strangers that transacted business with him were not very in- 
timate with him for that cause alone? | 

A. No, sir; they were hot. 

Q. Was he a reticent man, or did he talk much to strangers ? 

A. Yes, sir; he was reticent and did not talk much to strangers. 

Q. You did not think he was insane when you loaned him the 
money ? 

A. No, sir; I did not think he was insane. I only thought to 
help him out, because he was a kind of downcast and I wanted to 
help him out of it. 

Q. How long before the 20th of February was it that he told you 
he wanted to die? 

A. I cannot exactly say, but he said that about a week be- 

fore. 
213 Q. And it wasabout that time that he told you he thought 
he wronged some people and would go to jail for it? 

A. Yes, sir. 

Q. Now, this was the first positive evidence that you had that his 
mind was going wrong? 

A. Yes, sir; about a fortnight before we put him into the Louisiana 
Retreat. I could see that his mind was wandering, but it became 
worse about a week before. 


(Signed) J. F. SCHROEDER. 
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Deposition of Dr. Ekdivard T. Shepard. 


New ORLEANS, Januar y 29th, [S87. 

KpWARD F. SrocKMEYER, by CARL STOCKMEYER, ) 
vs. ' > No. 11224. 

CHoarRLEs P. McCan et als. 


Testimony on behalf of the complainant resumed this day at 3 
o'clock }). Ih). 

Present: Alfred Goldthwaite, Esqr., solicitor for complainant; 
William Grant, Esqr., solicitor for defendants 


Doctor Epwarp ‘TT. SHEPARD, a witny $s Peepers sworn, 
214 +and examined on behalf of the complainant, deposes and 
Says: 


By Mr. GOLDTHWAITE 


Q. How long have you lived in the city of New Orleans? 

A. Most of the time since 1860. I have been away from bere for 
two or three years during that time. 

Q. Did you know one Edward F. Stockmeyer? 

A. I knew him as my patient in the Louisiana Retreat. 

\). Liow long have you been engaged at the Louisiana Retreat ? 
And state what Is your position there. 

A. Iam the physician of the Louisiana Retreat. I donotremem- 
ber exactly, but I think it is about seven years that I have had 
charge of it. 

(. At the head of it? 

I have charge of the medical department. I have nothing to 
do with the financial or other management of it. 

Do you remember when Edward F. Stockmeyer was placed 
under your control and care at the Louisiana Retreat? 

A. I have tried to refresh my memory by looking at some papers. 
I think it was ‘on the 20th February, 1854. 

@. On > 20th February, 1854? 

A. Yes, s} 

oe aye was the condition of his mind—what was his physical 
condition—when he was placed in the retreat? 

A. Mr. Stock meyer was suffering from melancholia, with delusion ; 
was very much debilitated—emaciated—and in the condition that 

these people g reneri ally are—the | roken-down condition —that 
215 ~—s they aren when brought to the Retreat. That happens when 

their disease becomes recognized and their physicians gener- 
ally see fit to send them to us. We usually do not receive them in 
the « arly stages of their malady. 

In what st: ige of mel incholia and delusion was he in at that 
aoe : 

I cannot say what stage. | expressed the opinion at once when 
I saw that this man was and hed been insane more than two or 
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three days or four days. I think Doctor Loeber sent him there. 1 

think the impression at that time was,as near as I can remember, 
that he had been insane or in this condition over a week or so, but 
my impression, stated then, was that he was in that condition a 
much longer period. Of course my knowledge was at that time de- 
rived from questioning his friends about it. 

Q. Can you approximate the time ? 

\. Not exactly, but I should sav six months or a year not being 

In perfect mental health. Iam satisfied from the letter | wrote to 

the physician who was placed over him after he left my care that 

he was affected in that manner six months ora year before | took 

charge of hiscase. I based that opinion upon answers to questions 

which I got from his immediate friends, Mr. Muller and Mr. 

Schroeder, who called upon nt at that time [In these cases | am 

obliged to make up my mind from wiliat I see, and also from what 
I can learn from other people. 

216 Q. Was he ina condition of weakness or disability on the 
20th February, when you first saw him? 

A. I do not understand your question. Weakness or disabilty in 
what way? 

Q. I mean by weakness or disability was his mind simply weak- 
ened or was his mind disabled from proper mental operations. 

A. Certainly he was unable, in my opinion, to arrive at any cor- 
rect thought on anything. There was an obliquity. If he were to 
attempt to do that upon anything this delusion pressed against him 
all the time. His views would be oblique. It was impossible for 
the man to come toa straight, square conclusion on any matter. 
He would be all the time dominated by this idea that he had. 
These delusions would dominate his ideas at all times, no matter 
what subject was brought up. 

Q. Did he have any particular delusion at that time? 

A. His delusions were, as far as I could learn from him—he would 
only talk to me for the first few days after he came there. He 
lapsed into absolute silence for a long time. His delusions were 
that he had robbed people with whom he had business relations ; 
that he had squandered their substance, and that he was to be pun- 
ished for this. He expected to be punished. He was waiting for 
the law officers to arrive every minute. His conduct had been out- 
rageous. He ruined one person particularly, a lady, Mrs. Kirschoff. 

I asked him aboutit. He had mentioned her name, and he 
217 ~=—s said that he had large funds of hers in his hands which he 
misappropriated. : 

Q. Was that a continuing delusion or simply transitory ? 

A. All the time; constantly; that he was dishonest; was acting 
dishonesily and expected to go to prison. He was under the delu- 
sion that he was a ruined man financially. 

Q. Would you be good enough to state whether this disease from 
which he was suffering at that time is a progressive disease or whether 
it is a naturai mania? 

A. It was melancholia. While melancholia may be acute, it is 
much more generally so with mania. 


g [t is generally progressive. 
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(). Was his a progressive case ? 

A. I should think it was a progressive case from what I saw of 
him during the sixteen or eighteen months he was under my care 
and what I learned about him after he went to Europe. 

(). What was his condition of mind with reference to his ability 
to attend to business affairs at the time you saw him first, on the 20th 
lebruary, 1884? 

A. He was totally unable to deal with business in any way. I 
suppose he would have attempted to attend to business, but he 
would not do it. He could not grasp any business ideas at all. He 
was miserable. I suppose the man would have attempted anything. 
He could have been preyed upon in an attempt to do anything. 
Anybody representing himself as an officer of the law could make 
him do anything. 

Q. Have you had experience with a large number of people 
215 afflicted with mental diseases ? 

A. Yes, sir; adout 295 people last year, and I think 311 
the year before. That is about the proportion—st WU every year. 
©. From your knowledge, how long was Mr. Stockmeyer under 
your care? 

A. For eighteen or nineteen months. _ I think he left for Europe 
in August, 1885, or about that time. He came under my care on 
the 20th February, 1884. I think these are the dates. 

Q. From your knowledge of his case, after he was placed under 
your care,and from your experience with persons of unsound mind, 
how long prior to the 20th of February, 1884,do you think Mr. 
Stockmeyer was in a condition which disabled him from attending 
to his affairs as a business man with- ordinary prudence and care 
would look after his affairs ? 

A. That I cannot state positively. I stated before that I am under 
the impression that his disease had been going on six months or a 
vear. But he was in such a broken-down condition when I saw 
him first that I did not suppose he had been able to attend to any- 
thing properly for some months—a longer or shorter period; I cannot 
tell. 

(). Can you fix on any number of montlis ? 

A. I would not liketo; Ieould not. Perhaps two or three months, 
perhaps longer. I donot know. My opinion was, from his break- 

ing down—he was considerably broken down, and that within 
219 the next two or three months he was considerably more broken 

down ; he was going down hill. I do not know what part of 
the hill he was on then. 

Q. Is there any period in which these cases develope and ripen 
to maturity ‘ 

A. Well, in cases of melancholia the average period of recovery, 
if they recover at all, is from six to eight months or the year unless 
it is a recurrent melancholia, which it was not. ‘That is the average 
length of time. When he first came to the Retreat I gave a favora- 
ble diagnosis. I thought he would recover when we had him built 
up. I told his friends at that time that six or eight months would 
bring him to recovery. 


} 
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Q. Will : rood enough to look at the statement now 
handed to von | marked “R” and state whether that statement 
Was prepare (i you 

Witness CYAn es the statement ” R r and AnSWe?PS : 

A. Yes. sir; it was written by me. 


Q. Can you state what time it was written by you ? 

A. It was written within a day or two of his leaving the Retreat, 
August 9, 1885 

Q. Can you state for whom or for what reason that statement was 
prepared t 

A. This statement was prepared at the request of his friends to be 
sent to the physician that would take charge of him in Germany. 

Ile was to be sent to Germany On a ship belonging to some 
220 member of his family—I think his sister. This letter was 

sent showing the treatment of his case, as a history that 
might be placed plainly before the physician who was to take 
charge of him. 

®. Is it a correct history of his case ? 

A. This statement “RR” was written mostly from memory and 
some references to the prescription book. It is written mostly from 
memory and reference to the papers that | carry around with me 
and to our at agen are book and one or two other things. For in- 
stance, I think this date here—Jun “ or about that time—men- 
tions about his taking food. He was then taking food voluntarily 
for the first time. He was fed with a icici ich pump from within a 
few days of the 20th February, when he entered the Retreat, to the 
od of June. However. it Was necessary LO feed him, Lye CAaAUSC | 
thought, as he did not speak to me, he was going to kill himself by 
not eating. After he found this was the mode of feeding him he 
made it his business to be fed this way. He would pass the tube 
down into his mouth and make signs to pump the food down. He 
was fed so until June. 

(). Were you one of the committee of doctors appointed by the 
court to make a report in the interdiction proceedings against Mr. 
Stock meyer ? 

A. Yes, sir; myself and Doctor Smythe and Doctor Fitch. 

Will you look at that paper and state whether that is the re- 
port you made and signed with the other doctors whose signatures 
are there? 
221 A. Yes, sir; as near as I can remember that is the wording 
of it; that is the date, October 22, 1884. 


Mr. Goldtiwaite, on behalf of the complainants, offers in evidence 
the statement marked “ R.” 

Mr. Grant, for defendants, reserves the right to object to the docu- 
ment “hk” being admitted to the proper time. 
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Cross-examined. 
By Mr. GRANT: 
You had no acquaintance with Mr. Stockmeyer prior to seeing 
him at the Louisiana Retreat? 

A. I never saw him before that, to know him. 

Q. Who were the friends of Mr. Stockmeyer of whom you received 
reports as to his condition ? 

A. Mr. Muller, Mr. Schroeder, and there were two or three other 
gentlemen; I do not knowtheir names. There was another gentle- 
man whom I would knowif I saw. He told me of little acts and pe- 
culiarities; and also his nephew, with one or two other gentlemen. 

Q. They told you that he had only been in that condition about 
a week ? 

A. No, sir. 

Q. What did they tell you ? 

\. Mr. Muller, Mr. Schroeder, and these gentlemen told me—I 

it remember their names—that they noticed strange things 

about him for six months; and one gentleman said even 
222 ~= longer than that he thought Mr. Stockmeyer was not right. 
(. What did Mr. Schroeder say—do you know? 

A. I do not know that I can remember exactly, but it was to the 
same purpose that he had noticed strange things about him; thot 
Mr. Stockmeyer had been his room-mate, and was annoyed for some 
time; that he did not know that Mr. Stockmeyer was insane except 
for a short time. I do not know what length of time he gave me. 

Q. So that all the knowledge you had with regard to his case 
previous to his being placed in the Retreat is derived from conver- 
sations with other people ? 

A. Yes, sir; and my own observation of similar cases. 

Q. I ask tne about your knowledge of his case. 

A. Well, but the knowledge of other cases similar to his would 
have a bearing upon his case. 

Q. They would affect your opinion of his case ? 

A. Yes, sir; I would be obliged to base my opinion upon them. 

Q. But I ask you was not your knowledge of his case previous to 
your seeing him derived from conversations with other people. 

A. I never saw Mr. Grant at any time before now, but I know you 
are not a man of eighteen years of age to-day. 

(. Still that is not answering the question. 

A. Well, then, I do not understand you. I know that on com- 
paring you with other men I would give you a greater age than 

eighteen years; and I know that comparing him and his 
223 condition with other men this man had been unwell—had 

been sick for a longer period than a day. I saw him for the 
first time—I may say my knowledge of his case previous to my see- 
ing him was derived from what others told me and my experience 
and observation in similar cases. 

(). How is melancholia classed among the diseases? Is it classed 
as absolute insanity or a phase of insanity ? 

A. Melancholia is classed as a form of insanity. ‘Thereare various 

15—143 


114 CARL STOCKMEYER, &C., VS. MRS. MARY G. TOBIN, &C. 


classifications. There can be no rigid definition. Some authors are 
willing to call all cases of mental derangement insanity, and then 
classify them by distinct names. Some authors call them by sep- 
arate names—acute and chronic; delusion of insanity; insanities 
pure and insanities mixed. There are various classifications, but 
melancholia is one of the various forms of insanity. 

Q. Might it not exist with almost complete control over the men- 
tal faculties. 

A. We have a kind of melancholia which is not so acute, but Mr. 
Stockmeyer’s was not that. 

How would you class the melancholia which you say Mr. 
Stockmeyer had ? 

A. Just as I stated in that document “ R,” melancholia with de- 
lusions. 

Q. In the absence of delusion what would you call melancholia? 

A. A depressed condition of the sensibilities, of the feelings of a 

man’s mental and moral condition. 
224 Q. So that a man may be suffering under melancholia for 
a long period of time without giving any more evidence to 
those coming in contact with him than he would if he was suffering 
under some depression of the digestive organs or the liver ? 

A. Melancholia is very frequently caused by digestive troubles 
and liver troubles. That is one‘of the causes. When we can re- 
nove digestive troubles and liver troubles we remove melancholia. 
These cases may exist a long time without delusion. They are very 
sad, morose, quiet. That is one of the mental diseases in which you 
are most apt to conceal your motives. 

Q. Is not melancholia a disease pure and simple of the mental 
faculties ? 

A. Melancholia is insanity. Insanity is simply a general term. 

Q. Will you explain to me the difference !2etween melancholia 
and insanity ? 

A. Well, that is an entirely different thing. Melancholia is in- 
sanity, but all insanity is not melancholia. Eggs are eggs, but all 
eggs are not hens’ eggs. 

Q. I think from the definition you give of melancholia that it 
might exist without any outward signs of insanity ? 

A. Yes, sir; I believe there are many persons suffering from mel- 
ancholia whose friends do not know it. 

Q. So that it is impossible in all cases, is it not, for even medi- 
cal science to determine whether a man has melancholia 
which will become-insanity as commonly understood ? 

A. Melancholia is insanity just as all eggs are eggs, but all 
eggs are not hen’s eggs. 


Q. But are all men insane who are under the influence of melan- 
cholia ? 


225 


A. Ifa man has a melancholia disease that man is insane: “ in- 
sane” is a general term. 
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Re-examined., 
bv Mr. GOLDTHWAITE: 


©. Was this case of melancholia with delusion well defined ? 

A. The delusion was marked; so marked was it that I thought at 
one time that I believed it was delusional insanity of a melancholy 
Ly pe. 

Q. That delusion of insanity of a melancholy type or melancholia 
with delusion, is that so at the beginning or does it develope? Does 
it start with delusional insanity or melancholia with delusion, or 
does it develope into that? 

A. Well, that is very hard to say. You are getting me back into 
the early dawn of the trouble. That I cannot state. Delusion will 
manifest itself at any time in the course of the disease. It may 
exist. I may not know or it may be one of the first observed symp- 
toms. It may be a melancholia disease, but without any mantfesta- 
tions of delusion, but I thought his a form of melancholia which we 
call melancholia with delusion. 

Q. I understand that melancholia means insanity. 
226 A. Melancholia means insanity. There is such a depres- 
sion of the affective functions of the mind that a man suffer- 
ing from it is not a healthy man. 

(). Then with delusion it is a more defined state of insanity ? 

A. No,sir; I do not state that. This man may have melancholia 
in such a state that his lifeis in jeopardy, and without delusion you 
cannot recognize it. This man may have melancholia with delusion 
and yet be not so serious as thisother man. ‘There area number of 
types: melancholy without delusion—a rare type; melancholy 
which we eall circular insanity; melancholia maniacal; melancholia 
agitata; and then there is another type of melancholia which is like 
as if you were thunder-stricken—as if you were almost frozen. There 
is melancholia with attenica, where you move about and go on to 
complete dementia. 

Q. Does melancholia itself disable one as much as melancholia 
with delusion from attention to his affairs? 

A. Yes, sir; you may take insanity as a class and you may take 
melancholia as an order in that class; then you take the various 
forms of it or the species or germs into consideration ; but insanity 
includes melancholia mania and others as specific varieties of the 
same disease. 


(Signed) E. T. SHEPARD, M. D. 


Document “R,” Referred to in the Foregoing Deposition. 


Mr. Ed. F. Stockmeyer was admitted into the Louisiana 

2°97 ~—s- Retreat for the Insane Feb’y 20th, 1884. His facial expres- 
sion was sad, fixed, and unchanging; the muscles of his face 

were iD a constant state of tension; his manner was uneasy and sus- 
picious; his skin was clammy ; his tongue was pale, flabby, indented 
by his teeth, and covered with a thick, white slime ; his breath was 
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very foul; his pulse was slow and compressible; his temperature 
was normal; his bowels were constipated, and he was somewhat 
emaciated 

He was under the delusion that he had conducted his business 
dishonestly and thus he had wronged and financially ruined several ' 
persons who had placed their funds in his management and keep- 
ing. This having been disclosed, he momentarily expected the 
officers of the law to arrest him. In order to avoid arrest and dis- 
grace he went to the river with the intention to drown himself, but 
(according to his own statement) he was too cowardly to take the 
fatal plunge. He knew where he was, and considered his placement 
in a retreat for the insane mistaken kindness on the part of his 
friends. They should be undeceived relative to his character and 
honesty, and then they must despise him. He desired to be let 
ulone and to die. He positively and absolutely refused to take food. 

His friends and his physician considered that he had been insane 
about fifteen days. His friends stated that he had been always 
peculiar, if not eccentric, and they had noticed that he behaved 
strangely at times during the preceding six months or year. He 
fell or was thrown from his horse some few years ago. Chloral 

hydrate, bromides, elLc.., had been administered without up- 
228 parent benefit. The diagnosis made in the case was delu- 

sional insanity of a melancholy character (melancholia, with 
delusion). At this time the prognosis was considered doubtful, in- 
clining to favorable. 

Warm baths, followed by gentle friction, forcible feeding if neces- 
sary, and such out-of-door exercise as he could take were the curative 
measures instituted. Pepsin and pancreative, to improve his diges- 
tion, were also prescribed. He slept irregularly, but, it was thought, 
sufficiently well not to require opiates. Later opium was exhibited 
and discontinued, as he did not bear it well; he vomited his food 
and slept less while taking it. He progressed rapidly from bad to 
worse. He became extremely asthenic. * Fellows’ comp. syr. of 
the hypophosphites was given three times daily, and inunctions of 
oil every two hours were used. April 17th spots of asthenic gan- 
grene appeared on many parts of his body and limbs (the cicatrices 
are yet visible, one especially on the posterior aspect of his right 
thigh, just above the popliteal space). He still refused to eat or to 
swallow food when placed in his mouth. He had ceased to speak, 
and had become unclean in his personal habits, passing his urine 


and fzeces in his bed. He resisted being washed. So grave was his 
condition at this time it was thought he could not live. The fore 
porng treatment was continued, together with applications of iodo- 


form and basil) intmentto the ulcers, the result of the gangrene. 

May 2d.—H) dition slightly improved ; ulcers healing; 
general health better. 

)s . we * ‘ ‘ 

“ou May l4th—He is able to walk about a little, nourishing 

* Contains 


nine. 
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and sleeping well; no longer resists being fed with tube. He ap- 
pears to desire food, but will not eat voluntarily. 

May 28th.—He passed the tube into his stomach himself in order 
to be fed ; still refuses to eat and rejects food placed in his mouth 


* with a spoon. 


June 3d.—He took food voluntarily for the first time. 

June 21st.—Has taken his food voluntarily since June 3d; appe- 
tite good. Has recovered much of his flesh ; looks physically well, 
but has aged very much. He is again clean in his habits and very 
particular regarding his dress. Refuses all conversation ; if pressed 
to talk, says: “ Let mealone.” Will not ask for that he wants. If 
he wishes to go through a locked door he will stand by it uneasily 
until it is opened for him. If asked, Do you wish to pass? he 
answers, “ Let me alone.” He will not read. 

July 10th, 1885.—Since the last date, Juné 20th, 1884, there has 
been no apparent change in his condition. He has been out of the 
Retreat many times fora drive, once fora walk, but did not enjoy him- 
self. Always resisted going out and returned willingly. He left 
the Retreat to-day to take sail for Germany. 

(Signed) KDWARD T. SHEPARD, M. D., 
Physician of La Retreat, New Orleans, La., U.S. A. 


, ( . a 
Aug't Uth, 1555. 


230 Deposition of Dr. F. Loeber. 

Doctor FREDERICK LOEBER, a witness produced, sworn, and ex- 

amined on behalf of the complainant, says : 
By Mr. GOLDTHWAITE : 

(). How long have you been a practicing physician in the city of 
New Orleans? 

A. Twenty years. 

Q. Did you know one Edward F. Stockmeyer? 

A. Yes, sir. 

Q. Were you called in by a party of friends to examine the con- 
dition of Edward F. Stockmeyer about the 20th February, 1884? 

A. Yes, sir. 

Q. Can you give any idea of the exact date that was? 

A. I could if [ had known what you wanted me here for, but it 
was a day or two before he was sent up to the Louisia’ a Retreat. 

Q. Will you state under what circumstances you were called in 
and by whom ? 

A. I was called in either by Mr. Muller or Mr. Schroeder or Mr. 
Woeste. They called at my office and requested me to go and see 
Mr. Stockmeyer; that he acted very strangely and they did not know 
what was the matter with him. 

Q. Where did you go to see him? 

A. The first time at his office on Union street. 

Q. Did you see him more than once? 
231 A. I saw him more than once. I saw him twice or three 


times. 
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Q. What opinion did you then express, and what was done in con- 
sequence of that opinion you expressed ? 

A. Well, I told him that Mr. Stockmeyer was insane and perfectly 
incapable of taking care of himself or his affairs, because he deter- 


mined to destroy himself, and I advised him to bring him to the’ , 
Louisiana Retreat. 
(). Did they take him there In consequcnce ol your advice ? | 


A. Yes, sir. 
©. When—how long afterwards ? 
The next day or the day after 

@. What was he suffering from—what form of insanity ? 

A. Well, he had melancholia. He was imagining that he was the 
most miserable man in the world. I knew him well, being his phy- 
sician for a year, and when I came into the office, as soon as he saw 
me, he ran off and hid himself in acorner. When Icameand spoke 
to him | could not make him speak to me. When I[ told him what 
was the matter with him he told me he was a most miserable wretch, 
not to speak to him or come near him, because | would be infected 
by it; that he would be imprisoned because he had lost money that 
did not belong to lim. 

Q. Was it melancholia with delusion, or was it simply melan- 
cholia 4 

A. Certainly; it was melancholia with delusyon. 

®. Was it a marked or mild form ? 
232 A. It was a marked form. 
@. How long before that had it been when you saw him ? 
A. I had seen him a week or two weeks before. I saw him often. 
Q. Did you ever notice any peculiarities or anything in his con- 
dition which attracted your attention ? 
A. It struck me some time before that that he was very quiet. 
Ile was not so live ly is he used LO be. 
©. Was there anything else remarkable ? 
A. No, sir; I could not see anything else. He was a peculiar 
nan always, but he was more so, of late, before he really gol sick. 
(. Had he been suffering fromm any fever or any disease at that 
time other than this melancholia ? 
A. Not that | know of 
Q. You were not called upon to treat him for anything ? 
A. No, sir 
(). When y‘ 


with him? 


o- 


id seen him had you any particular conversation 


A. No, sir; | ) particular conversation except to ask him 
some questions to satisfy myself that he was insane. 

(). When did you ich that conelusion ? 

A. Well, when d me that the police officers were behind 
him to arrest him and to keep away; that he was smelling bad. 

(). That is when you wer called in by his friends ? 


A. Yes, sir. 


Q. You had noticed him particularly before that ? 
33 A. No, sir 
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Q. How long does it take this melancholia with delusion to 
manifest itself? When does it find éxpression ? 

A. Well, in my opinion—I do not know that I am correct—but, 
in my opinion, melancholia has always some delusion with it. As 
soon as melancholia commences there are some delusions. 

(). From your knowledge of this particular case, how long do you 
think ? 

A. Well, Iam not an expert in these cases, and I would not like 
to state. 

©. Do you know whether melancholia is progressive or acute ? 

A. Well, I know the fact, but I have had no experience in it. 

(). Do you know whether this was a progressive or an acute 
case ¢ 
A. Well, I would only have to say that from hearsay. 

y 


(). Well, in the run of cases? 

A. I think it was a progressive case; I think it lasted for some 
tim 

(). In these cases of progressive melancholia is it developed slowly 


or rapidly ? 
A. Sometimes slowly ; sometimes rapidly. 
(. Do you know whether this case of Mr. Stockmeyer was a slow 
or a rapid case ¢ 
A. It is impossible for me to say, because I know that it lasted 
already for some time. Others may think it was a rapid case, be- 
cause when these terrible outbreaks of melanchelia come on 
204 they say that he becomes crazy then, but it could be traced 
back for some time. 
©. How long would you say this melancholia lasted before that 
time ? 
A. I should say four or five months. 


Cross-exam ined : 
By Mr. GRANT: 

(). How intimate were you with Stockmeyer ? 

A. I was intimate with him. I have been his doctor for years. 
| came to his room and saw him with Mr. Schroeder. 

(). Did you treat him often? 

A. Yes, sir; Stockmeyer had often a cough. [don’t remember 
him being sick so often, but they both were together. 
(). Do you remember when you treated him before you were called 
in for consultation ” 

A. Well, | know I met him very often. If I did not meet him 
in the house I met him on the street. 

©. He was in the transaction of his business all the time until 
about a week before his committal to the Louisiana Retreat ? 

A. Yes, sir; he was. 

Q. You simply noticed that he was more quiet than usual ? 

A. Well, Mr. Stockmeyer was a very quiet man. If he did not 
know a man well he had nothing to say to him; but when that 
thing occurred that matter struck me, because often when we were 
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sitting together and a question asked him he would snap and walk 
away ; was offended easy 

(). These circumstances came to your mind afterwards? 

A. Yes, sir; that he acted strange at the time, but nobody 
thought of it until he got sick afterwards. 

Q. Nothing occurred to lead you to believe that he was insane? 

A. No, sir; but he acted strange, that I know. 

Q. But he was always a strange man? 
A. Well, but net so much as that. 


Hor 
Love) 


Re-examined. 
By Mr. GOLDTHWAITE: 
@. You say he acted strangely and was a strange man. Were 
there any evidences of it? 

A. No, sir; but if you saw Mr. Stockmeyer you would say he 
was a very strange man—very quiet. He had nothing at all to 
say, except he knew him intimately. He would not all times speak 
to a man 

(. Was his circle of acquaintance small ? 

A. Well, the circle of his intimate friends was small. 

(Signed Dr. F. LOEBER. 


Ly p/Os tion of Doctor A. WV. Smythe. 


Doctor A. W. SMyTHe, a witness produced, sworn, and examined 
Of) behalf Oo! compiainant, SAvs: 


By Mr. GoLDTHWAITE 
236 (). How long have you been a practicing physician in the 
city of New Orleans’ 
A. About LW 315) cCigvtiit years. 
Q. Did you know ate Kdward F. Stockmeyer ? 
A. Yes, sir. : 
©. How long ha | known him? 
A. By calling LO Se in the Louisiana Retreat under an order 
of court. 
(). Are you One Of | puysiclans who made and signed that re- 
port which was submitted to the court in the interdiction proceed- 
Ings against Mr. Stockmey | 


A. Yes, sir. 

(). Did you mak an examination of the condition of Mr. Stock- 
meyer at that time? 

A. lealled on him at the Louisiana Retreat and found that he 
was indisposed to hold any communication with me at all in any 
way. He did not want to recognize me. He did not seem to com- 
prehend what business I had there or what he was himself there 
for. But I could only judge from the way in which he acted that 
he was decidedly insane. 

®. What was he suffering from ? 
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A. Well, at the time that -saw him he seemed to be wholly in- 
disposed to act in a rational way about anything. 

(). In what class of diseases would you place him? 

A. I judge that he was insane, and, from the history that I got, 

it was melancholia with delusion. At least there were the 
237 prominent manifestations of the deranged intellect. 
(). Was it a well-marked case ? 

A. A well-marked case. 

(). Have you had experience with these cases of melancholia ? 

A. No, sir; no great experience. 

(. Have you had such experience as would enable you to testify 
to the case being progressive or acute ? 

A. The ease was chronic, as I learned from the history. He had 
been in the Louisiana Retreat for months previous to the time I saw 
hitn. Acute melancholia run rapid courses. 

(). Was this a chronic case or an acute case ‘ 

A. It was a chronic case. 

(. You say an acute case of melancholia runs a rapid course ? 

A. Runs a rapid course. It runs, as Doctor Shepard here says, 
in recovery or death or to a chronic state within a few months of its 
origin. 

(). How about a chronic case? 

A. A chronic case has no period; it may last a year or it may 
last ten. : 

Q. A chronic case of melancholia is in effect a disability of the 
mind to perform its proper functions and to grasp the affairs of 
business, or is its effect simply to weaken the understanding and 
reasoning faculties ? 

A. I think it destroys the judgment and causes erroneous action. 
It is not simply a weak or childish but an erroneous and wrong 

judgment. 
235 Q. Was there anything in this case which would indieate 
to you how long Mr. Stockmeyer had been afflicted ? 

A. It is impossible from looking at a patient of that kind to tell 
how long he has been ailing and how long he is going to be ailing. 
| can only come to a conclusion by taking the whole history of the 
case into consideration. Commencing at the time of his entrance 
into the insane asylum up to the time then—I judge from that the 
time it begun. My impression is that it began much earlier than 
his friends or the record or history of the case would give as the be- 
ginning of his disease. I think it began gradually for a year at 
least previous to the discovery that he was really insane. 

Q. Did you notice any marked peculiarity in his expression at 
the time you saw him ? 

A. Yes, sir; there was a sadness and expression of despair about 
him. 

Q. Did you have any conversation with him? 

A. He would not have any conversation with me. 

Q. Was there any manifestation to you of delusion ? 

A. He was totally unable to comprehend the situation in which 
he and I were placed. I was there to examine into his mental 
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faculties, and he was not disposed to appreciate my efforts in his 

behalf. He was incapable of comprehending the situation which 

he was placed in or what I came there for or anything in connec- 
tion with it. 

20% Q. From your knowledge of these cases, how long does it 
take the mind to decay to that state when it results in im- 

becility or entire obliquity 4 

A. low long it takes in these cases for the mind to decay rT 2 
the tire of his death or at the time ef his being put into the Re- 
treat ¢ 

Q. Well, from what your testimony has been, I judge that his 
mind had pretty well decayed when you saw him. 

A. Yes, sir: but I should judge, in chronic cases of that kind— 
progressive insanity coming on without any known cause—that its 
progress might be estimated as beginning as long previous to his 
admission into the asylum as from the time of his admission until 
his death. Ina case of chronic insanity coming on without any 
known cause a blow on the head, accidents, depressing causes, elc., 
may hasten on; but insanity coming on without any known cause, 
chronic at the time of its existence previous to confinement in the 
asylum, is equal to the time when confinement in the asylum com- 
menced up to the time of his death 


Cross-examlne d. 


By Mr. Gran’ 


(). When dor ~ Insanity vpecom chronie ? 

A. When it manifest tself without any apparent evidence of pro- 
gress—when it manifests itself. When you make out that it exists 
and it shows no apparent evidence of progress, then it is chronic; it 

is not acute or a dis] 
240 Q. Then it does not depend upon the character of the evi- 
dence of it? 

A. An acute disease is a progressive disease. A chronic disease 


is unprogressive, although in reality itis progressive; but “ chronic” 
and “acute” are only used to express extremes; but an acute dis- 
ease Is a disease running a quick, rapid course. Chronic is a dis- 


Case TUNnDING a slow course——so slow that the changes are from day to 


day and are notapparent. ‘They can only be judged of by intervals of 


tine, so that I should say when the disease is manifest without ap- 
parent progress or change it has become clironic. 

(). And that without regard to the time elapsing between the mani- 
festations of insanity and death ? 

A. Yes, sir. A quick running disease would be an acute running 
disease. ‘The quickness of it would declare it to be acute and opposed 
to chronic. A chronic change is generally a change of structure, 
taking the change slowly and gradually, while in acute the changes 
occur quickly by accidents, depressions, etc; and I should judge 
that in Stockmeyer’s case it was a slow structural change. 

Q. It is not certain to the medical mind in any one case, until 
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after the death of the patient, whether he has suffered from a chronic 
or an acute disease ? 

A. Yes, sir; it is apparent that it is a chronic trouble previous to 
death, but a quick theft would imply an acute process going on— 

quick, as opposed to slow or gradual. 
241 Q. Can you tell on the first manifestations of the disease 
whether it is a quick or a chronic case ? 

A. Doubt about the origin or period or time of the origin im- 
plies a chronic trouble. 

(). What I mean is this, that it is not certain that it is a chronic 
disease. ) 

A. Yes, sir; I think so. To determine the exact time when in- 
sanity begins implies—doubt as to the exact period of the origin 
would be conclusive that the trouble was of a chronie nature and 
would run a slow course; hence there would be no way to say when 
it did begin. Acute diseases have a more or less fixed time of their 
beginning. 

Q. Then in chrouic cases it is very difficult to tell when they do 
begin t 
A. Yes, sir; that is the trouble about these cases. 

Q. All you know is from certain phenomena resulting from the 
disease ? 

A. Yes, sir. 

(). What is the source or cause of melancholia ? 

A. Well, I will tell you about that. 

Q. I want to know whether it results from a structural change or 
results from other causes which may be traced to the nervous 
system. 

A. Weare compelled to believe that astructural change is at the 
base of all mental derangement; that abnormal structural changes 

occur. 
242 @. In the brain ? 
A. In the brain. 

Q. Might it exist from other causes, such as derangement of the 
liver, stomach, or other organs of the body ? 

A. Temporary depression, temporary melancholia, may exist from 
pain, from indigestion, from cholic, but insanity 1s a structural 
change. It may have its origin in indigestion; that the brain re- 
quires nutrition there can be no doubt, and if the blood is not sup- 
plied to it containing the material required for keeping up the 
change of structure constantly going on in the brain no structural 
change takes place, and the disease in that way could be brought 
about. 

Q. Then all human beings are subject to the samme causes, more 
or less, which produce melancholia ? 

A. Yes, sir; the brain is the instrument that records vibratory 
lin pressions. 

(). I want to know whether all mankind is not more or less sub- 
ject to the causes of melancholia which may or may not develope 
into what is commonly called insanity or mental aberration of 
mind. 
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A. No, sir; all men are subject to attacks of melanchlota, but it is 
very, very rarely that it leads to Insanity. 

(). In most cases they recover ? 

A. Well, t they rel “eres these attac ‘ks. The history of comic ac- 
tresses and, I am tol ih cing of all men who are able to impress 

others very aaah with mirth are subject to corresponding 

243 attacks of melancholi in conseq uence. Mel ancholy reac- 
tion always follows uel hilarity. 


/ O} id Di Woe fh, 
United States ' iit Court, Eastern District of Louisiana. 

KDWARD FF. Sro by CARL STOCKMEYER, 

-No. 11224. 
CHARI MoCan ef als. 

Testimony on bel mplainant resumed this 5th day of 
March, 1887, the wi sworn and the LeslLimony being 
written by H. Lang! mublie. 

Present: Alfred Gold iusqr., solicitor for the complainant ; 
William Grant, Esqr., : » the defendants 

ApoLPpH WOESTE, a \ iluced, sworn, and examined on 
behalf of complainant, di | says 

By Mr. GoOLpTHW 
\) Did you know Vill a Stockmeyer ° 
244 \. Yes, sil 
J t] VV longo ly " rh) 
\ i iad k \ him Siti Iirty vears 
©. Were you timate WIU! 


\. Yes, si 
(). On or about the 20th shee ruary, 1554, did you have anything 
to do with piacl Oy him ip . Louisiar bel Retreat ? 

A. We ll. not directl\ We sent for the doctor Doctor Loeber 
did that. 

Q. You are one of the friends that suggested sending for Dr. 
Loeber ? 

A. Yes, s1r. 

©. What was | 
A. He was out of his mind—completely out of his mind 
f How long before that had he attracted your attention as be ly 
out of his mind f ; 

A. Well, I cannot tell you exactly about the number of days, but 
it was only a very few days before. , 

(). What was the character of his trouble ? 

A. Money trouble. He found himself all of a sudden out ef 
InOney that he did not expect to be short of. 

Q. How did he manifest his trouble—how did it appear ? 
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A. Exaggerated talk; exaggerating his affairs and condition ; 

coming to my office and falling on his knees on the sofa and ery- 

ing, as I was told afterwards, lunatics do. It was altogether 

245 ~— different from his usual character; complaining that he was 

ruined, and that he had been robbing and stealing and had 
ruined Mrs. Kirchoff. 

Q. Had he been suffering from any disease? 

A. No, sir; not that I know of. 

(. What kind of a man was he, ordinarily’? 

A. Very quiet. He did not talk much, but when he talked with 
his intimate friends he used to be very witty, and was a very smart 
man. 

©. Was his behavior different from what it usually was during 
the days about the 20th February ? 

A. Yes, sir; decidedly. He was excited, constantly trembling, 
and running away from everybody. He would come to his office 
and then want to go out. I would have to coax him to stay there. 
He said one day he wanted to go to the post office and I went with 
him. He opened the box, and as soon as I turned around he left it 
open and did not take anything out, so I told him to take his let- 
ters, and then he only took about one-half in his pocket, leaving the 
rest in the box. Then I took hold of him, saying, “ Come home;” 
and he said, “ Never you mind; Iam not going to the river; I have 
been there.” He was under constant excitement; and, coming back 
along Carondelet street, he ran away from me to his own office. I 
think it was the next morning when the great excitement broke 
out, when Mr. Schroeder had been telling me that he had passed a 


quiet night, and thought he was better. 
246 . You say that was about two or three days before the 


20th February ? 

A. I cannot swear to dates. The 20th February—I don’t know. 

Q. That was the very day you put him into the asylum ? 

A. If that was the day this was one day before—the day we had 
him in the asylum. It was the day I had that affair with him in 
his office. 

Q. Did you know anything about his business? 

A. Not much. I knew that he had advanced money to the plan- 
tation of Mr. Godbery, and he had charge of Mrs. Kirchoff’s money 
matters. He always took things very easily. He must have had 
$100,000. He was, if anything, lazy; he left his nephew to write 
out checks, ete. That is what first brought him to his senses, when 
he found there was no more money there; that was the first shock. 

i). Had he much business capacity t 

A. He had great business capacity, but he did notdo much busi- 
ness. He advanced money to the Godberys. W hen he told me the 
fix he was in he said, “ I promised Godbery to furnish him with the 
means to carry on his plantation for the next year.” (He was a 
man whose word was as good as his signature); and he said, “ Iam 
bound to find the money for that;” and he rushed out. 

©. When was that ? 

A. That was the beginning of it; a few days before we sent him 
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to the asylum—a few days. I cannot say how many; but 
247 from that moment he was gone. He was found at the corner 
of Baronne and Gravier streets looking up at my office, and 
[ came down and asked him what he was doing there, and he said, 
“What will become of me! what will become of me! nobody will, 
take me!” ‘Then he considered that everything was lost; that was 
his idea. 
Q. Did he speak anything to you about this matter of the*McCan 
mortgage ¢ 
A. No, sir. I don’t know anything about that. 
@. Could you tell what his condition was in the December or 
January before the 20th February ? 
A. There was nothing strange about him. 


Cross-examined 


By Mr. (;RAN’ 


Q. Did you see him oft luring December and January ? 

A. Y es, sir; | saw him of 

Q. Did he appear to b iis natural mind? 

A. Yes, sir; in his natu: und. He was a man the same as if 
he was struck by hehton y when thatcame upon him: and he had 
relatives in Germany to whom lhe gave support, and all that came 
upon his mind, and that he had the money of Mrs. Kirchoff, and 


that everything was lost 


Deposition 0} Dp ia Huntongton. 


245 Ky. W. Hunroneron, a witness produced, sworn, and exam- 
ined on behalf of the complainant, SAYS: 


By Mr. GoLDTHWAITE: 


(). Were you the attorney of Mr. Edward F. Stockmeyer? 

A. Yes, sir. 

Q. De you know anything with reference to Mr. Stockmeyer 
granting precedence to Charles P. McCan over the pledged nutes 
that he held which operated as a first mortgage upon the Angelina 
plantation ? 

A. I know it to be a fact from the act of mortgage itself, by which 
act the mortgage of Mr. Stockmeyer was made subordinate to the 
mortgage of Mr. McCan. 

Q. Were you consulted with reference to that matter before it 
was done? 

A. Y es, sir. 

Q. By whom? 

A. Consulted by Edward F. Stockmeyer. 

(). About what time? 

A. Just before the act was passed. 

Q. Do you remember what advice you gave him on that ocea- 
sion? 
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A. If my recollect- serves me right, [ was opposed to it; that I 
advised him against it. My memory is not very clear upon that 
point, because it is three years ago. It was in 1884 when the act 
was passed 

Q. Was there any other precedence given to any other mortgagee 

In any other transaction of Stockmeyer? 
249 A. In this case ? 
(. No; not in this case; but in any other case was preced- 
ence granted in favor of anybody else? 
Mr. Grant objects to the question. 


(). You mean at that time or subsequently ? 

A. I think there was a subordination made in favor of Lehman, 
Abraham & Co.—two of them—but that could be shown best by the 
acts themselves. 

(). Did you give advice with reference to that matter ? 

A. Yes, sir; and I was also opposed to them. 

(). What was the result in that matter? 

A. The subordination was granted. 

(). Has it been closed up? 

A. The property was seized and sold. The mortgage of Stock- 
meyer was foreclosed after the notes were sold. The notes were 
sold to Emile Legendre under the advice of a family meeting for 
$10,000. 

(). What was the amount of these notes ? 

A. They amounted to over $60,000. You mean the Terre Haute 
plantation notes? 


©. Yes. 


4 

A. They atnounted to more than $60,000. 

(. And Stockmeyer realized $10,000 ? 

A. Yes, sir; $10,000. 

(). Do you remember what time that precedence was given to 


Lehman, Abraham & Co.? 
250 A. ‘That will appear from these acts. I do not recollect it. 
You will find it in the record of the case of Lehman, 
Abraham & Co, against Godbery, tried some time ago. 

Q. What was the mental condition of Stockmeyer about January, 
1884? 

A. I can only say, in answer to that question, that he acted very 
strangely to me in his business matters. I thought there was a 
change in the man mentally and intellectually, or that he had be- 
come extremely eccentric. 

Q. How long had you known him? 

A. At least twenty-five years. 

(). Had his condition materially changed from what it had been ? 

A. I thought so. 


Cross-examined. 
By Mr. Grant: 


») 


Q. In what respect was the change * 
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A. Before that time he had been very sociable with me. I was 
very intimate with him and about this time he appeared to avoid 


me and avoided his companions whom he formerly had been with 
a great deal. He used to be very communicative and very com- 
panionable and then afterwards he seemed to have vague ideas and 
notions about things. I did not think that his perceptive faculties 
were as acute as they had formerly been and I thought there was a 
change in his business capacity. At one time I looked upon him 
as avery intelligent business man. Then, again, he spoke 
251 to me frequently as if he had committed some great crime; 
that he had done a wrong—a wrong which he never could re- 
pair. Imeanin businesstransactions. Hespoke about Mrs. Kirchofl’s 
matters that he had charge of, and that he had acted dishonestly 
towards her, which was nota fact. I could not divest his mind of 
that idea. I used to rea 1 with him about it. 
(). You had no reason to believe that he was Insane, or you would 
call his friends together to contine him ? 


A. Well, I cannot say. If 1 was asked to define insanity I would 
decline to do it. Even the doctors disagree upon what insanity is. 

@. Do you not know that a great many people—business men— 
here have been in the habit of giving preferences and priorities, 
just as Stock meye! did ? 

A. I cannot say that. I have no positive knowledge of that fact. 
[ have no doubt the thing is frequently done. These factors could 
tell you more about that than I could. I never had any transaction 
of that kind except those brought to my knowledge by my being 


consulted about them. 


Deposition of Alf. Goldihwaite. 
ALFRED GOLDTHWAITE called and, being duly sworn, says : 
202 I was employed in this ease about the latter part of April, 
1885, having been spoken to soon after the sale under exec- 
utory process. Nothing was done towards filing the bill that 
summer on account of my absence from New Orleans, but the bill 
was drawn in the fall months and filed in January, 1886. 


Mr. Goldwaithe ‘offers in evidence a statement of the account of 
Kdward F. Stockmeyer, marked “ W,” which is accepted by Mr. 
Grant, for the defendants, as correct. 

[t is agreed that the depositions which have not been signed, on 
account of the absence of the witness or otherwise, may be used 
with like effect as if they had been signed. 

Statement of Account, Marked Exhibit “ W.” 
Mess. H. & G. Godbery, Angelina plant., in acc’t with Ed. F. 
Stockmeyer & Co. 
Amount due by H. & G. Godbery, January 24th, 1884_. $38,056 15 


Collected since, proceeds of rice, etc., up to July 19th, 
a nln hin wien einen 6,598 19 


$31,457 96 
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253 Defendants’ Evidence. 


Exhibits marked “L” and “M” in connection with deposition of 
Henry Godbery. 


Exuipsit “ L.” 


ANGELINA PLANTATION, Sept. 27th, ’84. 
Mr. C. P. MeCan. 
DeAR Str: We send document signed, by acknowledging receipt 
of same, per bearer. 
Oblige, yours, 


(Signed) H. & G. GODBERY. 


Exuipit “ M.” 


Whereas Charles P. McCan, of the city of New Orleans, has, under 
a contract entered into on January 25th, 1884, before Andrew Hero, 
Jr., notary public, with Henry and George Godberry, made certain 
advances to them for the cultivation of crops on the Angelina planta- 

tion, in the parish of St. John the Baptist, in this State, during 
254  ~the year 1884; and whereas further advances are now required 
to gather and save the said crops-—— 

It is hereby agreed that the said Charles P. McCan shall have 
a lien and privilege upon said crops for such advances and sup- 
plies furnished or made by him as may be necessary to gather and 
save said crops— 

It being understood that the first moneys received by said McCan 
from the sales of said crops shall be first applied by him in pay- 
ment of the advances and supplies made and furnished to gather 
and save said crops, and the balance of proceeds of said sales of crops 
shall be applied by him to extinguish the indebtedness of said 
Henry and George Godbery to him for advances made by him under 
said contract of January 25th, 1884. 

(Signed) GEO. GODBERY. 
HENRY GODBERY. 


Agreement at Foot of Exhibit “ M,” Marked “ N.” 


We, the undersigned holders of notes secured by mortgage upon 
said Angelina plantation, hereby take notice of the foregoing agree- 
ment and consent to the same and agree that the proceeds of the 
sale of said crops shall be applied as therein stated. 

(Signed) ED. F. STOCKMEYER & CO. 
NOELIE GODBERY. 
LAURA GODBERY. 


17—1438 
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255 Deposition of Andrew Hero. 
United states Circuit Court, eastern District of Louisiana. 
EpWARD F. Srock: nk, by Cart STOCKMEYER, 
-No. 11224. 
CHaries P. McCay et als. } 
Testimony taken on bi | of the defendants, at the law office of 


Rouse & Grant, Esqrs., No. $12 Carondelet street, the witnesses 
being sworn by Henry Langford, notary public, duly commis- 
sioned and qualified to take depositions under the act of Congress. 


New Or.EAns, bruary 25, 1887. 
Present: William Grant, Esqr., solicitor for defendants: Alfred 
Goldthwaite, Ksqr . solicitor for complainant. 


AnpREW Hero, Jr., a witness, produced, sworn, and examined on 
behalf of the defendants, deposes and Says. 


By Mr. GRANT: 


J. What was your business in the year 1884? 
A. Notary public, parish of Orleans. 
. Were you acquainted with Charles P. McCan and Edward F., 
Stockmeyer ? 
256 A. Yes, sir; I was. 
Q. How long had you known them? 

A. I had known Mr. Stockmeyer by sight, having met him in 
business during the first fifteen or twenty vears, and [ had known 
Mr. McCan for about ten years. 

Q. State whether the certain act of mortgage was passed before 
you on the 24th of January, 1884, to which the Brothers Godbery, 
Edward F. Stockmeyer, and Charles P. McCan were parties. 

A. There was such an act, as also another act between the Miss 
Godbery and Mr. Stockmeyer which was part and parcel of the sau 
transaction, but was written on a separate piece of paper for lack of 
room in the act of lnortgage. 
®. What act was that? 


c 


oat 


oat 


2. 


A. That was an act by which the Misses Godberry in a formal 
manner made a pledge to Stockmeyer of notes belonging to t!em 


bearing on the Angelina plantation, he consenting and expressing 
therein an extension of payment of the indebtedness due by the 
plantation to him, Mr. Stockmeyer. 

Q. Did you have any intercourse with Siockmeyer prior tc the 
execution of that act of January 24th in relation to the business ? 

A. Only on the morning that the acts were executed, prior to the 
arrival of the Godberrys 

Q. What took place between yourself and Mr. Stockmeyer that 
morning prior to the execution of this act? 


Ww 
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A. Mr. Stockmeyer brought me these Godberry notes be- 

207 ~— longing to the ladies, of which he had possession before, as I 

understood, by simple manual delivery, and stated that he 
brought them in connection with the transaction that was to be 
made for the then current year with Mr. Can; that he was to re- 
ceive interest from McCan on the amount due him by the Godberrys, 
and an extension was to be given to the Godberry boys of the pay- 
nent of the indebtedness due by them to him, and that his claim 
(so far as his own indebtedness as he was pledgee of the notes 
of the Misses Godberry was concerned) should be made subor- 
dinate to the claim that would accrue or arise in favor of McCan. 
He asked to see the acts which had been prepared from instructions 
received the day before, or some days before, fromm McCan and one 
of the Godberry boys. He read the act which is signed by the 
Misses Godberry and himself, solely relating to matters of the pledg- 
ing of the notes and the indebtedness, and also that part of the act 
of mortgage whereby he grants priority to the McCan mortgage. 
The other portion of the act of mortgage | explained to him, he 
stating that he only wished to read the last portion where he was 
directly concerned. 

. Did you notice anything peculiar about his conversation ? 

A. Nothing peculiar at all. He presented the same appearance 
to me as he did present on the half dozen different occasions that 
he had business transactions with me on other matters. 

Q. Did he show any signs of mental disturbance? 

A. No, sir. 

208 ©. Was his conversation consecutive and intelligent ? 

A. Mr. Stockmeyer—according to all the dealings that I 
had with him—was a man never given to much conversation. He 
would ask for that which he wanted, look at it, thank you for it, and 
goaway. That was his conduct according tothe various interviews I 
had with him on business matters. In this case he stated the trans- 
action that he had. He asked to see the papers, read his own act 
and a portion of the other act, expressed his satisfaction, and waited 
until the other partiescame in. ‘Then the acts were read, the parties 
in his presence signed, and the said interest was paid to him. 

Q. Did he say anything which showed he was in a despondent or 
melancholy mood of mind ? 

A. No, sIr. 

Q. Was there anything that would indicate to you that his mind 
wus unsound at that time? 

A. Not theslightest. I was surprised when I heard many months 
afterwards that he was insane, and that it was stated that he was in 
such a state at the time of the execution of this act. 

Q. And he told you he was to receive from McCan certain in- 
terest ? 

A. That was the consideration for his granting the extension of 
the debt to the Godberrys and consenting that the priority of privi- 

lege should be given te McCan, with the hope, that all 
259 planters do have, that in the coming year they would be 
better able to discharge their indebtedness, 


132 CARL STOUKMEYER, &C., VS. MRS. MARY WG. TOBIN, <c. 

Mr. Grant, solicito: r defendants, offers the check marked 
“MeCan 1” In evidence 

And Mr. Goldthwaite, for complainant, admits that the check 


bears the endorsement 
Kdward F. Stockmeyer 


©. Are you familiar with the signature of D. C. McCan & Son? 


A. Yes, sir. That is the signature of D. C. McCan.& Son (on the | 


cheek . written in the handwriting of Charles P. MeCan. 

J. Were you present al the time a certain protest was served on 
C. P. McCan, in the case of C. P. McCan against George and Henry 
Godberry, No. 197, twenty-sixth judicial district court, parish of Saint 
John the Baptist ? 

A. Yes, sir; | was present at the court-house at the moment he 
received it. 

@. At what hour was that protest served ? 

A. I think it was eleven ora quarter past eleven or somewhere in 
the vicinity of eleven o’clock. 

©. Was that the day of the sale? 

A. The very day of the sale—just prior to the sale taking place. 
Charley McCan then wrote in lead pencil on that paper, at my 
advice, the hour of the service. I was there as his adviser and 
friend. 

Q. How far is the Angelina plantation from the court-house ? 

A. I think that plantation is about—or it seemed to be that day 

about—ten miles’ riding, but it is certainly three railroad 
260 stations from the station at which you alight to go to the 

court-house. I thought it was about eight or ten miles. I 
drove over there that same day. 

Q. Are you certain it was several miles? 

A. Yes, sir; it took us an houranda half to drive there—in a 
large bend of the river there. 

(). Is the court-house on tlhe same side of the river ? 

A. No, sir: it is on the other side. 

Q. The court-house is on the opposite side of the river from the 
plantation. . 

A. Yes, sir; the plantation is an hour and a half or two hours’ 
drive from the court-house, and is on the left-hand ascending bank 
of the river. 

Cross-examined. 
By Mr. GoLpTHWAITE: 

(). Did you have more than one conversation with Mr. Stock- 
meyer with reference to this matter ? 

A. Only on that morning. He came and brought me the notes 
relative to this transaction. 

Q. By whom were you employed to draw this act ? 

A. By McCan ; and I think one of the Godberry boys came in 
as the two parties to the transaction, stating what the nature of it 
was to be. That he, McCan, on one or two occasions had told me 


Stockmeyer, who held the per pro of 


| 


oye 
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in advance of his intention torun the Angelina plantation for 
261 ~—ithat year, and had asked me what he should do as to having 
a preference over Stockmeyer, and his desire to have the first 
mortgage on the place for the advances he intended to make; and 
these advances were intended to improve the place, besides running it. 

Q. At what time in the day was it that Stockmeyer came to see 
vou ? 

A. between nine and ten o’clock in the morning. 

(. What time was the act passed ” 

A. About that time in the day—early in the morning. 

Q. You say he was not a man of much conversation ? 

A. No, sir—that is, so far as the business he has ever had with me 
in my life which has been connected with papers 

Q. Was he a man of much conversation that morniog ? 

A. No, sir; only such words as were necessary to convey his 
business ideas of this thing. 

(). Did he come with any one? 

A. No, sir. 

@. Was any one present when you had this conversation with 
him—I mean any of the other parties to this transaction 

A. No, sir; when he first came in he came by himself, I think. 
He was there afterwards. 

Q. And you say you read over to him only that portion of the act 
which referred to his business ? 

A. The act of mortgage—I explaimed to him the first portion 

and he read only that portion which referred to his business, 
262 as he said that was all that he wished to know about it, but 
the first act between him and the two girls he read himself. 

Q. I mean with reference to, the act between all the parties. 

A. The act between all the parties—I explained to him that it 
was a mortgage which gave a certain preference for money ad- 
vanced, and he said, “I only want to see my part of it.” 

Q. When you say he read that portion of the act which referred 
to his business, about how much of the act was it? 

A. Above the last words, where it reads Done and passed, wherein 
it states that he appeared and was a party to the act. 

Q. Subsequently, when he signed the act, was it read over to 
him ? 

A. When the act was signed it was read over to all the parties in 
the manner that all acts are read in a notary’s office, stating the 
sulient points of it—the proportions of the debt, the property mort- 
gaged, the intervention by the Misses Godberys and his interven- 
tion; but all that portion in print is never read to any person nor 
is it ever read; they take it for granted that that part is all right. 

Q. Then the portion in print was never read over to him? 

A. Never read over to anybody; it was stating what it contains, 
with the usual strong penal clauses. 

Q. Do you know of his having any knowledge of that act ex- 
cept what he derived in your presence ? 

A. Only that I know McCan’s statement to me anterior. 


134 CARL STOCKMEYER, &¢., VS. MRS. MARY G. TOBIN, &¢. 


Q. How long prior to the signing of this act had you any busi- 
ness with Mr. Stockmeyer ” 
265 A. That would be very bard to Say. l think it was five 
or six months; about some act that he came into the office; 
but I seldom met him; he would walk over to the clerk instead of 
to me and ask for it, but there was nothing in the way of conver- 
sation. 

Q. Had you met him in conversation, except on that business, 
within five or six months previous ? 

A. No, sir; never. 

©. Have you any knowledge of any other consideration being 
paid to Mr. Stockmeyer for signing this act than the interest which 
he said he was to receive? 

A. I know of nothing else. 

Q. Have you any knowledge of any consideration which he re- 
ceived from Mr. MeCan or the Godberrys, which was paid to Mr. 
Stockmeyer or which was to be paid to him ? 

A. I know of nought, except that Stockmeyer was to receive the 
interest of his debt, delay the payinent of his claim, and consent 
to waive his rights under the Misses Godberry notes, of which he 
wus the pledgee. I being in doubt that his waiver of the rights 
under the Misses Godbery notes would suffice, in preparing the 
papers I caused the Misses Godberry to be parties to the act con- 
senting that their mortgage notes, pledged to Stockmeyer, become 
secondary to McCan’s, and by his signing the act, or knowing of it, 
it would be an estoppel against him as the holder of these notes 
under them. 

Q. From your knowledge derived from MeCan and your 
264 conversation with Stockmeyer, is it to your belief that there 
was any consideration other than the interest to be paid ? 

A. I recollect and know of none other than the interest to be paid 
him and the customary hope and desire of all planters that the con- 
tinuance of the plantation would result in benefit to all the parties. 

Q. Was that check paid to Mr. Stockmeyer in your presence ? 

A. Before I came here, without seeing the date of the act, I would 
have said yes, but seeing the date of the check, I think not. 

Q. The act, | suppose, was passed on the day it bears date, the 
24th January ? 

A. Yes, sir. 

Q. With reference to the protest which was made on the day of 
sale, was there any action deferred or any notice or attention paid 
to the protest ? 

A. No, sir. I advised McCan to pay no attention to it. I acted 


as the mover. 


Mr. Grant, for the defendants, offers in evidence the draft drawn 
against C. P. McCan by Henry and George Godberry in favor of 


Edward F. Stockmeyer, dated January 29th, 1884, for the sum of 


$1,050, with the endorsemeut on the back thereof, and marked “ Me- 
Can No. 2.” 


; 


she = 


{ 
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He also offers in evidence the check, already produced, whereby 
payment of the above draft was made by D. C. McCan & Son. 

He also offers the account of C. P. MeCan, marked McCan No. 3. 

Mr. Goldthwaite, for complainant, accepts the account marked 
“McCan No. 3” as correct and proper. 


265 Draft Marked McCan No. 2. 


$1,050. N. O., Jan’y 29, 1884. 

At sight pay to the order of Mess. E. Stockmeyer & Co. ten hun- 
dred and fifty >, , dollars, for int. on ($17,500) dollars until Jan’y 
Ist, 1SS5, value received, and charge the same to account of Angelina 
pl’n. 


To C. P. MeCan, N. O., La. 


Kndorsed: Ed. F. Stockmeyer & Co. 


Check Marked MeCan No. 1. 
No. 499. New Or:eans, Jan’y 29, 1884. 
New Orleans National Bank. 
Pay to the order of E. F. Stockmeyer ten hundred and fifty dol- 
lars. 


$1,050.00 dolls. 
(Signed) D. C. McCAN anp SON. 


Endorsed: P. p. Ed. F. Stockmeyer, CU. Stockmeyer. 
Stamped on back: (For deposit to the credit of Ed. F. Stockmeyer 
& Co.) (Canal Bank, New Orleans.) 
Account Marked MeCan No 
966 Angelina plantation (H. & G. Godberry) in ac. current with C. P. McCan. 


Interest () 8 9 per annum to Sept. 15, *R4 


Amount. Days. Interest. 


L884 

Jan’y 28 To paid SB. GO cncntin cmeunenne 800 939 15 47 
29 atte, sh lain atte iceliaaiaen 200 231 10 27 

" ai Ss. ee favor KE. F’. Stockmeyer 
Sa 1,050 231 53 87 
Feb’y 1 6 oe 6 oe ee” ee 79 57 228 4 05 
ee Sie | econo Ste SEN 247 13 | 288 12 51 
4 ‘ paid s. d., favor Geo. Bourgeois-__-- 770 225 38 65 
| a RR Oe. MR IO ete rae 556 51 225 27 8d 
f e Sah a pe ORE TP RRee oo 10 223 1 68 
66 paid s. G.. favor Hi. bo PiettO@.cacau- 8 OO 223 2 92 

a str. E. J. Gay, passage 52 deck- 
i ee 39 221 l §2 
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Account Marked MeCun No. 3—Continued. a 
Amount. Days Interest. 
| 
1884. | rf 
Feb’y 13 | To invoice for mules (20)___-_~_. 28616 80 216 | 173 62 
a commission for accepting 60 d. d., q 
| Martin Thompson & Co., 3,520, 23 SS 216 | 4 22 
‘ i i ck a 1110); 216] 53 
14 . 6 12 74 213 | 62 ‘ 
13 ‘ paid H. G. Godberry for pay-roll 1.000 211 | 16 89 ‘ 
19 ‘“ s.d., favor V. Knair 200 210 | 9 33 | 
27 si . str. J ess kK. Bell, freight bills 13 35 202 HS 
20) ‘6 6  -H. Godberry for pay-roll...--. 400 200 | l7 738 
mee 66 CU ‘“ Red River & Coast Line freight 
| bills AMEN Roe NEADS. h 65 194 | , 26 
RT Oh ON sche th viseblibnselio 81175! 194 | 13 45 
11; “ paid s. d., favor Geo. Barrgeois- | 562 50 189 | 23 65 
u ‘<6 6 str. Clinton, freight bills .... .. 5 90 189 | 25 
17 ‘<« “ A. Hero, dr., notarial acts..... 30 183 | L 22 
ot Puke ww. & i favor Geo. Bourgeois Z00 | 183 | s , “ 
=: es eS ¢ ‘ ae 200 180 | . i 
26 “6  G. Godberry for pay-roll ..._--. 500 174 | 19 33 
ae “6 fg. d., favor J..K. Gourdain -_- 60 174 | 2 32 
27 “Uw! oe a—  ., ae 61 80 73 2 38 
April 3 SR RE rte MIEN eA ee ON 286 3 166 | 10 55 
q ‘“ paid s. d., favor L. Chenet ‘ " 155 50, 160 D Ol 
ee a a, 75 | 159 2 65 
1] sg RN aC SEN : 242 74 158 S$ 53 
12 ‘ paid for pay-roll, per Belle of thi | 
Snes sidieaeniiiainetiaie 150 | lo? | 15 70 
‘* jnsurance on above, (a | %.. ee te |. O08 
15 é' ‘ s.d. favor Geo. Bourgeois.. 700 154 25 67 . 
2D os of Gy. Gor en Peg a oe oper SRE 2D 144 Si) 
26 “6 6G. C. Forsyth for pay-roll 500 143 15 &9 
30 6 ‘ s.d., favor J. M. Williams 268 76 139 8 25 
May 3) “ invoice sitoerenetinthaitindliaiiteay witiite 822 89 | 136 9 76 
I Cf 2s ae 605 O09 
267 —_ i a 2 | 7.1. 
oe eupemnts Gerware ...« aeons coos 13,694 41 |... 05 O09 


May h . paid s. d., favor L. Chenet er ISO O5 133 h 32 
8 ‘* G. Godberry for pay-roll ...-- 450 1S] 138 10 
1Y “6 gs. d., favor Geo. Bourgeois | 649 70 120 | 17 33 
20 ae vA é J. K. Gourdain __-. 184 388 |} 119 | 4 87 
26 6 ee . é‘ a 81 70; 118 | 2 06 
ic a eemcal 500 =| «(109 | 12 11 i 
31} “ invoice. as | 393 41 | 108 | 9 48 
June 3 ‘* paid s. d., favor L. Chenet — —-- 281 490 | 105 | 6 56 5 tay 
5 ‘“ Invoice__. Poe ore 176 48 | 103 | $ O83 
9 4 paid s. d., favor O. Vicknair ' 200 | 99 | t 40 @ 
| ee “ bearet ee 625 98 | 13 6 2 
oe ‘ invoice _. si 70 10 OS | l 52 
sé sé paid H. Godberrvy for | \ -roll miei 150 os | % SO 
1] cs « $68. G., favor Gk bourgeois e 673 25 97 | 14 5! 
1G sé ‘¢ ‘6 $e LL. Blouin RD eS 5D +t | | 2 
26 os: Pat cos a ‘“ bL,. Goudchaux .._-. 85 82 | 64 ~ °° 
27 “6 HH. Godberry for pay-rol! — 400 SI] 7 20 , 
July 2 SO ne ee ms 371 99 76 § 28 
3 ‘“ paid s. d., favor L. Chenet 150 a 2 50 
6 6 Bienvenu & Ory 66 65 | 75 112 
Bi « *& 6 Geo. Bourgevis J 947 73 4 Ol 
“] « « «¢ G, 0. Forsyth | 130 73 211 
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MARY G. 


Account Marked Mela / No. , ns 


TOBIN, 


sen er 
ntinued. 


Amount. 


1884 

July 5 | To paid s. d., A. Millet , , LO 
10 for be ivr rT] ZUM) 

1% s. d vor ie Bour; reois 125 

ee feuero. 1) 

2 he é' +f Chenet aa 1D 

. Godel oo} 50 

31 “ invoice iad Is 

Aug't & Hackett LOY 


! 
sept. | 
i 


inter 


paid s. d., favor M. 


(700. 


L ia 
»OUrLCOIS 


G. C. Forsyth —- 70 
0. Nicknair , 123 
Krebs & Schwartz lOO 
sé és (700. Bourgeois 960 


“ ‘“ M. Hacket 125 
G. O. I rsyth i 

L. Chenet rane >| 

B. J. West & | Son 5387 

est, as margin, favor C. P. 


per 


MeCan aS i604 


‘‘ amount due C. P. MeCan this date $23,005 
E. & O. | 
New Orleans, September 15th, 1884. 
268 Angelina plantation (H. & G. Godberry) in ac. current 
Interest @ 8 % to Jan’y 10, ’85 
Rater | 
pept LD | balance as per account rendered 23 OOD 
19 . | iid s d , favor John Vanvral KOEN 2 
Zz ‘ L., L. & Globe Ins’ce Co. on 
sugar house a menunenenen , 250 
24 s. G., favor J. Fener....... 65 
6; os ce bearer . Per ak ah 1.500 
21 oe &. ©. Fo rs) vthe S55 
Oct. 2 ' Re d River & Coast Line freight 
bills —.- al pelts 
oS freight bills str. Corona__- »! 
28 se a= Fee <a ae 
pol thr Le tes Ls 
Nov. 3 for pay-roll per str. Keokuk 292 
6 ins’ce on above (@ LY ‘ 
15 ‘ Robean for pay-roll H05 
29 . ' per remittance (L., N. 0. & 4 
i D795 
Dec. 17 per remittance (Mr. Le Bour- 
ii decetaniinsiceeaiinainltains ciate aii 0 
26 L., N. O. & T. R. R., freight 
on cane for Nov... - sini simasiasililaiadaas HbZ 
1885. 
Jan’y 10; “* “LN. 0. & T. B. B., freight 


18—145 


ts i Se ee 


interest b’l’ce as per margin 04 


eR ere et ee nm 


29,027 


ti) 
LS 


16 


mt) 


16 


Days. 


i = 


&C. 


Interest 


— 


-* 
we 


McCAN. 
Y 


McCan. 


HOS 


me 


mm OS 


- 


— 


*)*)> 
Cee 


676 


99 
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lee NE ANE 


. 
CEDITS 


ISS4. By sales cane, L. Godchaux, 606 
Be. tons, 412 | 2503 15 7 1 70 
No lp | | ! 
25) “ sales cane, L. Godchaux, 2861579 
tdns, 4124 : . . 1,182 98 7 12 35 
Dec t) ‘ snules cane, L. Godchaux, 288127° 
| tons, 412} * a Sars 1,190 61 36 9 53 
10 | * gales cane, L. Godchaux, 2621481 | 
tons, 4123 ..... sual 1,083 80 52 i 7i 
20 | ‘« sales eane, L Godchaux, 330 
| tons, 412: i al 1,894 32 22) 9 26 
27 1 * sales cane, L. Godchaux, 112! 
Lons, b 2) a MD 21 hy Ll dd 
Retell? 
Jan’y 10 | ‘ interest bill favor C. P. MeCan, 
ear’d to debit of ac. i H04 80 
balance ac. below due C. P. MeCan 290.707 29 staat 
—— Oio VY 
29,027 46 
PAR 


Jan’yv 10 To balance brought down, due C. P. 
MeCan .. $90. 707 39 


K. & O. E. 
New Orleans, Jan’y 10, ’85 
C. P. McCAN. 
LEVY. 
269 Complainant’s admissions as to account, see page 264 of this 
Transcript 


Decree kntered and Filed March 18, 1887. 
United States Circuit Court, Eastern District of Louisiana. 


KDWARD I. SrockMrEYER, by His Curator, 


vs. » No. 11224. 
CHARLES P,. McCan ef als. j 


Decree. 


This cause came on to be heard on the evidence and was argued 
by Mr. Alfred Goldthwaite for the complainant and by Mr. William 
Grant for the defendant, wher Upon, the court considering that Mr. 
Edward Stockmeyer, prior to making the contract with MeCan, con- 
sulted with his counsel and his business partners, and that the ad- 
vantages of the contract to said Stoekmeyer outside of the interest 
paid depended on future events, and that McCan acted in good faith, 

and that the alleged irregularities in the forced sale of the 
270 property are not insisted upon as a basis of relief, it is ordered, 

adjudged, and decreed that the complainant’s bill be dis- 
missed with costs. 

March 18th, 1887. 


(Signed) DON A. PARDEE, Judge. 


\ 
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tition and Order for Appeal. Entered and Filed 6 May, 1887. 
U. S. Cireuit Court, Eastern District of La. 


EpWARD F. STOCKMEYER } 
vs. No. 11224. 
CHoaRLes P. McCan and Others. | 


To the hon. the circuit court of the United States for the eastern 
district of Louisiana: 

The petition of Carl Stockmeyer, testamentary executor of Edward 
I’. Stockmeyer, deceased, with respect represents that there is error 
to his prejudice in the final decree herein rendered, and he prays to 
be allowed an appeal. 

Wherefore he prays that an appeal be allowed, returnable to the 
next term of the Supreme Court of the United States, to be held in 
Washington city on the second Monday of October, 1887, and that 
Mary G. Tobin, individually and as naturai tutrix of her minor 

children, Kate Elizabeth, Fannie Tobin, David Chambers 
271 Hester Margaret, and —— McCan, an infant, whose aame is 

not now known to petitioner, Henry Godberry, George God- 
berry, Laura Godberry, Noelie Godberry, and Edward F. Le Bour- 
geois be cited to appear and answer sald appeal; and petitioner prays 
for general relief. 

(Signed) A. GOLDIHWAITE. 

Sol. for PU if. 


Order. 


Anappeal is granted as herein prayed for on the petitioner giving 
bond in the sum of three hundred dollars, according to law, return- 
able to the next term of the Supreme Court of the United States, to 
be held in Washington city on the second Monday of October, 1587. 

New Orleans, May 6, 1887. 

(Signed) DON A. PARDEE, Judge. 


Bond for Appeal. Filed June 1, 1887. 


Uxirep STATES OF AMERICA: 
Know all men by these presetits that we, Carl Stockmeyer, 
2972 ~~ testamentary executor of Edward I’. Stockmeyer, deceased, 
and Edward W. Huntington are held and firmly bound, 
jwintly and severally, unto Mary G. Tobin, widow of Charles P. 
Met ‘an, deceased, individually and as natural tutrix of her minor 
children, George Godberry, Henry Godberry, Laura Godberry, 
Noelie Godberry, and Edward F. Le Bourgeois, in the sum of three 
hundred dollars, lawful money of the United States of America, to 
be paid to the said Mary G. Tobin, widow of Charles P. McCan, in- 
dividually and as natural tutrix of her minor children, George 
Godberry, Henry Godberry, Laura Godberry, Noelie Godberry, aud 
Edward F. Le Bourgeois, or either of them, their heirs, executors, 


tA ACL NEO A A NE 


en 
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administrators, and assigns; for which payment, well and truly to be 
made, we bind ourselves and each of us by himself and each of 
our heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals and dated the 3lst day of May, in the year 
of our Lord eighteen hundred and eighty-seven. 

Whereas the said Cari Stockmeyer, testamentary executor of E. 
F. Stockmeyer, having heretofore, to wit, on the 6th day of May, 
1887, taken an appeal to the Supreme Court of the United States 
from and to reverse the decree rendered on the — day of , 1887, 
by the circuit court of the United States for the fifth cireuit, hold- 
ing sessions in and for the district of Louisiana, in the suit of 
Edward IF. Stockmeyer, by his curator, Carl Stockmeyer, vs. Charles 
P. McCan and others, No. — of the docket thereof: 

Now, the condition of the above obligation is that if the 
273 = above-bounden Carl Stockmeyer, testamentary executor, Xe. 
shall prosecute his said appe al to effect and shall answer all 


damages and costs if he shall fail to make good his plea, then this. 


obligation shall be void ; otherwise to remain in full force and virtue. 
Signed, sealed, and delivered in the presence of— 
(Signed) CARL STOCKMEYER, 
Testamentary Executor of Ed. F. Stockmeyer. |. s. | 
Kk. W. HUNTINGTON. [1 s.] 
Bond accepted. | 


(Signed) DON A. PARDEE, Judge. 


Surety satisfactory. 
(Signed) ROUSE & GRANT, For Appellee. 


274 UNITED STATES OF AMERICA 


Circuit Court of the United States, Fifth Cireuit and Eastern District 
of Louisiana. 


CLERK’S OFFICE. 

1, Edward R. Hunt, clerk of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, do hereby cer- 
tifv that the foregoing 273 pages contain and form a full, complete, 
true, and perfect transcript of the record and proceedings had, to- 
gether with all the evidence adduced,on the trial of the case of Carl 
Stockmeyer, testamentary executor of E. F. Stockmeyer, vs. Chas. P. 
McCan et als., No. 11224 of the docket of the said court. 

Witness my hand and the 
Seal U.S. Cireuit Court for the 5th seal of said court, at the city of 
Circuit & Eastern District oi La New Orleans, this 18 day of 
July, A. D. 1887. 
KE. R. HUNT, Clerk. 


I, Edward C. Billings, United States judge for the eastern district 
of Louisiana, do certify that Edward R. Hunt, whose name is signed 
to the above certificate as clerk of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, was at 


at etdineetibialiitiecen gots aan, al ee se 


— 


} 
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the time of signing said certificate and is now the clerk of said court; 
that said certificate is in due form of law, and that full faith and 
credit are due to his official attestations as such clerk. 
Given under my hand, at the city of New Orleans, in said district, 
this 18 day of July, A. D. 1887. 
EDWARD C. BILLINGS, Judge. 


279 Tue Unirep STatTes oF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to Mary G. Tobin, widow of 
Charles P. MeCan, deceased, individually and as natural tutrix of 
her minor children, Kate Elizabeth, Fannie Tobin, David 
Chambers, Hester Margaret, and McCan, an infant, whose 
name is not now known to petitioner, Greeting: 

You are hereby cited and admonished to be and appear ataSupreme 
Court of the United States, to be holden at the city of Washington on 
the second Monday of October next, pursuant to a petition for appeal 
and order filed in the clerk’s office of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, wherein 
Carl Stockmeyer, testamentary executor of Edward F. Stockmeyer, 
complainant, is appellant and Mary G. Tobin, individually and as 
natural tutrix of her minor children, Kate Elizabeth, Fannie Tobin, 
David Chambers, Hester Margaret, McCan, an infant, whose 
name is not now known to petitioner; Henry Godberry, George 
Godberry, Laura Godberry, Noelie Godberry, and Edward F. Le 
Bourgeois are defendants and appellees, to show cause, if any there 
be, why the decree rendered against the said Carl Stockmeyer, testa- 
mentary executor of Edward F. Stockmeyer, as in said petition for 
appeal mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this 2 day of June, in the year of 
our Lord one thousand eight hundred and eighty-seven. 


DON A. PARDEE, Judge. 


276 [Endorsed :] Mary G. Tobin, widow of Charles P. McCan. 
United States circuit court, eastern district of Louisiana. No, 
11224. Carl Stockmeyer, testamentary executor of E. F. Stoek- 
meyer, vs. Charles P. McCan et als. Citation. No.—. U.S. cir- 
cuit court, eastern district of Louisiana. Filed June 8, 1887. E. R. 
Hunt, clerk. : 


Marshal’s Return. 


Ree’d June 2, 1887, & on the 2 day of June, 1887, | served a true 
duplicate of the within citation on Mary G. Tobin, widow of Charles 
P. McCan, deceased, by handing the same to her in person in the 
city of New Orleans, La. 

R. B. PLEASANTS, 
U. S. Marshal, E. D. of La. 
JNO. BAKER, 
Dep-ty U. 8. Mar. 
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I, John Baker, being duly sworn, do depose and say that I am 
the lawful deputy of R. B. Pleasants, U.S. marshal of the eastern 
district of Louisiana, and that the service, as above stated, was made 
by me and is correctly stated. 


JOHN BAKER. 


Sworn to and subscribed before me this 3rd June, A. D. 1887. 
T. McC. HYMAN, 
Commissioner United Stat s ¢ rrcuil Court, 
Kastern District of Louisiana. 


277 The Unirep STATES OF AMERICA: 


Cireuit Court of the United States, Fastern District of Louisiana. 


The President of the United States to Henry Gedberry, Greeting : 
You are here by cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at tne city of Wash- 
ington on the second Monday of October next, pursuant toa petition 
for appeal and order filed in the clerk’s office of the cireuit court of 
the United States for the fifth circuit and eastern district of Louisi- 
ana, Wherein Carl Stockmeyer, testamentary executor of Edward F. 
Stockmeyer, complain int, 1s appellant and Mary (. Tobin, individ- 
ually and as natural tutrix of her minor children, Kate Elizabeth, 
Fannie Tobin, David Chembers, Hester Margaret, MeCan, an 
infant, whose name Is not now known to petitioner; Henry Godberry, 
George Godberry, Laura Godberry, Noelie Godberry, and Edward F. 
Le Bourgeois are defendants and appellees, to show cause, if any 
there be, why the decree rendered against the said Carl Stockmeyer, 


testamentary executor of Ldward I. Stockmeyer, as in said petition 
for appeal mentioned, shou t be corrected and why speedy jus- 
tice should not be done to | irties in that behalf. 

Witness the Honorable M son ik W alte. Chief Justice of the 
Supreme Court of the United States, this 2 day of June, in the year 
of our Lord one thousand eight hundred and eighty-seven. 

DON A. PARDEE, Judge. 
278 | Endorsed :] United States circuit court, eastern district of 
Louisiana. No. 11224. Carl Stockmeyer, testamentary ex- 


ecutor of E. F. Stockmeyer, vs. Charles P. MceCan et als. Citation. 
Marshal’s return, —. 


I waive service of citation and of petition of appeal. 
June 3d, ’87. 
HENRY GODBERY. 
2°79 4 =6o'THe UNITEp States or AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 
The President of the United States to George Godberry, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at the city of Wash- 
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ington on the second Monday of October next, pursuant to a petition 
for appeal and order filed in the clerk’s office of the circuit court of 
the United States for the fifth circuit and eastern district of Louisi- 
ana, wherein Carl Stockmeyer, testamentary executor of Edward F. 
Stockmeyer, complainant, is appellant and Mary G. Tobin, individ- 
ually and as natural tutrix of her minor children, Kate Elizabeth, 
Fannie Tobin, David Chambers, Hester Margaret, McCan, an 
infant, whose name is not now known to petitioner; Henry Godberry, 
George Godberry, Laura Godberry, Noelie Godberry, and Edward F. 
Le Bourgeois are defendants and appellees, to show cause, if any 
there be, why the decree rendered against the said Carl Stockmeyer, 
testamentary executor of Edward F. Stockmeyer, as in said petition 
for appeal mentioned, should not be corrected and why speedy jus- 
tice should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 2 day of June, in the year 
of our Lord one thousand eight hundred and eighty-seven. 


DON A. PARDEE, Judge. 


280 | Endorsed :] United States circuit court, eastern district of 

Louisiana. No. 11224. Carl Stockmeyer, testamentary ex- 
ecutor of E. F. Stockmeyer, vs. Charlies P. McCan et als. Citation. 
Marshal’s return, —. 


Citation of appeal waived. Service of petition of appeal accepted. 
June 2d, 1887. 
GEO. GODBERY. 
281 ‘THe UNITED STATES OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to Laura Godberry, Greeting: 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at the city of Wash- 
ington on thesecond Monday of October next, pursuant to a petition 
for appeal and order filed in the clerk’s office of the circuit court of 
the United States for the fifth circuit and eastern district of Louisiana, 
wherein Carl Stockmeyer, testamentary executor of Edward F. 
Stockmeyer, complainant, is appellant and Mary G. Tobin, indi- 
vidually and as natural tutrix of her minor children, Kate Elizabeth, 
Fannie Tobin, David Chambers, Hester Margaret, McCan, an 
infant, whose name is not now known to petitioner; Henry God- 
berry, George Godberry, Laura Godberry, Noelie Godberry, and Ed- 
ward IF. Le Bourgeois are defendants and appellees, to show cause, if 
any there be, why the decree rendered against the said Carl Stock- 
meyer, testamentary executor of Edward IF. Stockmeyer, as in said 
petition for appeal mentioned, should not be corrected and why 
speedy justice should not be done to the parties in that behalf. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 2 day of June, in the year 
of our Lord one thousand eight hundred and eighty-seven. 
DON A. PARDEE, Judge. 
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282 { Endorsed :| United States circuit court, eastern district of 

Louisiana. No. 11224. Carl Stockmeyer, testamentary ex- 
ecutor of E. F. Stockmeyer, vs. Charles P. McCan ef als. Citation. 
Marshal’s return, —. 


Citation of appeal waived ; service of petition accepted. 
June 3d, 1887. 


LAURE GODBERY. 


983 Tue Unitrep STaTeEs oF AMERICA: 


Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to Noelie Godberry, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at the city of Wash- 
ington on thesecond Monday of October next, pursuant to a petition 
for appeal and order filed in the clerk’s office of the circuit court of 
the United States for the fifth circuit and eastern district of Louisiana, 
wherein Carl Stockmeyer, testamentary executor of Edward F. Stock- 
meyer, complainant, is appellant and Mary G. Tobin, individually 
and as natural tutrix of her minor children, Kate Elizabeth, Fannie 
Tobin, David Chambers, Hester Margaret, —— McCan, an infant, 
whose name Is not now known to petitioner; Henry Godberry, George 
Godberry, Laura Godberry, Noelie Godberry, and Edward F. Le 
Bourgeois are defendants and appellees, to show cuuse, if any there 
be, why the decree rendered against the said Carl Stockmeyer, testa- 
mentary executor of Lkdward I. Stockmeyer, as in said petition for 
appeal mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 2 day of June, in the year 
of our Lord one thousand eight hundred and eighty-seven. 


DON A. PARDEE, Judge. 


284 | Endorsed :] United States circuit court, eastern district of 
Louisiana. No. 11224. Carl Stockmeyer, testamentary ex- 
ecuior of E. F. Stockmeyer, vs. Charles P. MeCan et als. Citation. 
Marshal’s return, —. 
Citation of appeal waived ; service of petition accepted. 


June 2d, ’87. 
> 


NOELIE GODBERY. 
285 Tue Unitrep STATES OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 
The President of the United States to Edward C. Le Bourgeois, 
Greeting : 
You are hereby cited and admonished to be and appear at a Su- 


preme Court of the United States, to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a petition 
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lor appeal and order filed in the clerk’s office of the circuit court of 
ihe United States for the fifth circuit and eastern district of Louisiana, 
wherein Carl Stockmeyer, testamentary executor of Edward F. Stock- 
meyer, complainant, is appellant and Mary G. Tobin, individually 
and as natural tutrix of her minor children, Kate Elizabeth, Fannie 
Tobin, David Chambers, Hester Margaret, McCan, an infant, 
whose name is not now known to petitioner, Henry Godberry, George 
Godberry, Laura Godberry, NoelieGodberry, and Edward F. ‘Le Bour- 
geols are ‘defendants and appellees, to show cause, if any there be, 
why the decree rendered against the said Carl Stockmeyer, testa- 
mentary executor of Edward F. Stockmeyer, as in said petition for 
appeal mentioned, should not be corrected and why seedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 2 day of June, in the year 
of our Lord one thousand eight hundred and eighty-seven. 


DON A. PARDER, Judge. 


256 { .ndorsed :] United States circuit court, eastern district of 

Louisiana. No. 11224. Carl Stockmeyer, testamentary ex- 
ecutor of E. F. Stockmeyer, vs. Charles P. MeC an et als. Citation. 
Marshal’s return, — 


I waive service of citation and of petition of appeal. 
June 4th, ’87. 
Ki. > BOURGEOIS. 


Endorsed on cover: E. Louisiana C. C. U. S. No. 143. Carl 
Stockmeyer, testamentary executor of Edward F. Stockmeyer, de- 
ceased, appellant, vs. Mrs. Mary G. Tobin, widow of Charles P. 
McCan, deceased, individually and as tutrix of the minors Kate 
Elizabeth, Fannie Tobin, David Chambers, Hester Margaret, and 
McCan; Henry Godberry, et al. Filed October 4, 1887. 
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SUPREME SOURT OF THE UNITED STATES. 


OCTOBER TERM, 1890. 


No. 143. 


CARL STOCKMEYER, Execvror oF Epwarp F. 


STOCKMEYER. DECEASED. APPELLANT. 
i’? PMIIS 


MRs. MARY G. TOBIN, WIDOW OF CHARLES 
P. McCAN, DECEASED, INDIVIDUALLY 
AND AS TUTRIX OF THE MINORS KATE 
ELIZABETH, FANNIE TOBIN, DAVID 
CHAMBERS, HESTER MARGARET, AND 
—— McCAN; HENRY GODBERRY, ET AL, 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 


STATES FOR THE EASTERN DISTRICT OF LOUISIANA. 


PRELIMINARY STATEMENT. 


Edward F. Stockmeyer was a subject of the German 
Empire and resided in the City of New Orleans. He 


was the agent of the German Lloyds line of steamships 
and was engaged in business with his nephew, Carl 
Stockmeyer, under the firm name of Edward F. Stock- 


mever X& (C(O. 


On the 7th day of February, 1881, Laura Godberry 
anc Noelie Godberry pledged, bv public act before 


Nicholas B. Trist, a Notary of New Orleans, to Ed- 
ward F, Stockmeyer, lwo several! promissory notes 
made by Henry Godberry and George Godberry, their 
brothers, to their own order and indorsed by them, 
dated February 20, 1880, each for the sum of eight thou- 
sand, seven hundred and fifty dollars, payable one year 
after date, with interest at the rate of six per cent. per 
annum, from date until paid, with privilege to makers 
of extending the said notes from vear to vear for four 
vears upon payment of interest. The said notes 
were secured by mortgage and vendor's privilege and 
lien upon a plantation known as the Angelina Plan- 
tation, in the Parish of St. John the Baptist, in the 
State of Louisiana, and Eastern District (Printed 
Transcript, pp. 39, 40, 41). 

A second pledge of the same two notes was made 
by the Misses Laura Godberry and Noelie Godberry, 


by public act before Andrew Hero, Jr., a Notary of 


.the City of New Orleans, on the 25th day of January, 
1884, to secure the sum of thirty-two thousand dol- 
lars or thereabouts, due to Edward F. Stockmever. 
(Printed Transcript, pp. 41, 42). The interest was paid 
up to January 25, 1885, and the aforesaid indebtedness 


4 


* 
» 
" 


was postponed till January 25th, 1885, by Edward F. 
Stockmeyer. 

Henry and George Godberry were sugar. planters 
and owned and conducted the said Angelina planta- 
tion. Edward F. Stockmeyer, individually, had ad- 
vanced them money to conduct their plantation up 
to January, 1884. 

On the 25th dav of January, 1884, in the City of 
New Orleans, before Andrew Hero, Jr., a notary of 
said city, a public act was made and signed by Noelie 
Godberry, Laura Godberrv, George Godberry, Henry 
Godberryvy, Edward F. Stockmeyer and C. P. MeCan, 
purporting to be a mortgage and crop lien for 1885 
upon said Angelina plantation. 

The said act of mortgage and crop lien was intended 
by the said C. P. MeCan, the mortgagee, to se- 
cure to him the payment of certain notes for the sum 
of twenty-five thousand dollars made in solido by the 
said George and Henry Godberry to their order, and 
by them indorsed, divided into sums of five thou- 
sand dollars each, payable in New Orleans during De- 
cember, 1884, and January, 1885, with six per cent. 
interest from maturity. 

It was further intended by said ©. P. MeCan that 
the mortgage and crop lien to secure said notes should 
be a first mortgage upon said plantation. Therefore, 
it was necessary for Edward F. Stockmeyer and Noelie 
Godberry and Laura Godberry to sign said act of 
mortgage and to relinquish their respective rights 


under previous and prior acts of mortgage and pledge. 
The mortgage was for the sum of fifty thousand dol- 


lars. (Printed Transcript, pp. 45 to 50 inclusive). 


Subsequently and upon a default in the payment of 


one or more of the notes. Charles P. MeCan. as holder 


and owner of the said notes, proceeded by the execu- 


tery process in the District Court for the Parish of 


st. John the Baptist LO OVAL and = ( | the salad planta- 
tion. Included in the seizure of the plantation were 
the sugar house, machinery, engines, boilers, fixtures, 


apparatus and appurtenances thereof 


mules, carts, 
wagons, aratory implements and all articles of per- 
sonal property thereto attached or psed in the cultiva- 
tion thereof. 


The plantation and everything on it was sold to 


Charles P. MeCan, the mortgagee, on the 7th dav of 


March, 1885, for the price of fifteen thousand dollars 
eash, and deed for the same was made to him by John 
Webre, Sheriff ofthe Parish, on the same day. (Printed 
Transcript, pp. 50, 51, 52, 53.) | 

The petition for executory process was filed in the 
District Court.for the Parish of St. John the Baptist 
on January 15, 1885. Notice of demand and service 
of copy of petition were waived in writing by H. and 
G. Godberry on January 19, 1896, though it appears 
that each was served by a written notice left at his 
domicile in the Parish. (Printed Transcript, pp. 73 
to 8d, inclusive). 


a 


The writ of seizure and sale was issued by the Clerk 
of the Court on the 27th day of January, 1885. 

The property was advertised in the local paper to 
be sold at the Court House of the Parish on the 7th 
day of March, 1896, at ll o’clock A.M. and was sold 
on that day, as appears by the return of the Sheriff on 
the writ, to Charles P. MeCan. (Printed Transcript, 
pp. 93, 94, 95.) 

Before the sale George Godberry and Henry God- 
berry, by their attorney, presented their joint peti- 
tion to the Court in which the suit was pending, 
representing that they were the defendants and seized 
debtors in the executory proceedings, and that 
the sheriff of the parish had seized certain property 
under his writ, designating and naming the property, 
and was proceeding, and would proceed, to sell the 
said property at public auction on the 7th day of 
March, 1885, at the door of the Court House of said 
parish for cash; and further representing that as 
regards certain property, naming and describing it as 
animals, utensils, mules, horses, sheep, engines, 
plows and agricultural implements attached to said 
plantation, the sale must be made on said plantation, 
that being the spot where they were taken and seized 
with said plantation as thereto attached, ‘and that 
said animals, utensils, ete., could not be sold at the 
Court House door of said parish, as such a sale would 
be violative of Article 666 of the Code of Practice, 
which declares that “animals and utensils attached to 


plantations and manufactures, and such articles as 
eannot be easily removed, must be sold on the spot 
where they are taken on the day and hour appointed 
by the sheriff;” and petitioners solemnly protested 
against said mules, animals, horses, sheep, engines, 
being sold in block, at the Court House, as advertised, 
but demanded that said mules, horses, cattle, sheep 
and engines be separately appraised and separately 
sold,on the spot where they were taken, that is to say, 
on the plantation; and assigning as a further reason 
that the sale on the plantation would result in a 
larger amount of money in satisfaction of the suit, 
and in contribution to the payment of the second 
mortgage on said property in favor of ——— Stock- 
meyer. The petitioners further required, as they had 
aright to require, under Article 676 of the Code of 
Practice, that all of the property seized shouid be ap- 
praised separately with such minuteness that they 
could be sold separately. 

Counsel for petitioners made an affidavit to the fact 
that the office of the Judge of the Twenty-sixth Judi- 
cial District Court was then vacant, and that there 
was no Judge in said District and Parish to act in 
said judicial office, and that the Judge of the adjoin- 
ing District, the Twenty-second Judicial District of 
Louisiana, was authorized to act in that event. 

The Judge of the adjoining District, Hon. Henry F. 
Duffel, upon the presentation. of the petition to him, 
entered an order directing and instructing the Sheriff 


— 


of the Parish of St. John the Baptist to sell the prop- 
erty, described in the petition in the order and man- 
ner as prayed for, and to be sold separately, and 
appraised separately, the plantation to be sold first, 
at the Court House, and the other articles on the 
plantation. (Pr. Transcript, pp. 89, 90, 91, 92.) 

On the day of the sale, a protest was made by the 
attorneys of Carl Stockmeyer, the curator of Edward 
I’. Stockmeyer, interdict, against the sale of the prop- 
erty without all of said property being duly and sep- 
arately appraised, according to law, before the said 
property, or anv part thereof, was offered for sale; and 
further protested against said property being offered 
for sale and adjudicated in block: and protested that 
Edward F. Stockmever never had waived an appraise- 
nent; and protested that Henry and George Godberry 
could not renounce their right to an appraisement, and 
could not consent to the forced sale without an 
appraisement, to the detriment and injury of the ven- 
dors’ privilege and special mortgage on said property. 
(Pr. Transcript, pp. ob, O7, Os.) \ir. Andrew Hero, 
the NOTARY, “advised Mr. MeCan to pay no atten- 
tion toit.” He wasthe mover. (Pr. Transcript, p. 134.) 


So the sale proceeded. 


INTERDICTION OF EDWARD F. STrocKMEYER. 
The petition of Carl Stockmever to the Civil Dis- 
trict Court of the Parish of Orleans. shows that Ed- 


ward F. Stockmeyer, his uncle, had been insane for 


several months, that he had been an inmate of an 
asylum for the insane since the 20th of February, 
1884. 

He asked for the interdiction of his uncle, after dye 
proceedings. 

This petition was filed on the 13th day of October, 
1884, and proceeded regularly to a judgment, when 
on the 11th day of November, 1884, Edward F. Stock- 
mever was declared hopelessly insane, and was inter- 
dicted. (Pr. Transcript, pp. 60 to 64, inclusive). 

The history of his case is given bv his friends, 
Frederick Miiller, J. F. Schroeder and Adolphe 
Woeste, and by the Physicans Loeber, Shepard and 
Smythe. 

The malady was melancholia with delusion. It 
was a marked case, and his physician had him taken 
to the asylum for the insane at once, when he was 
called to see him on the 20th of February, 1884. 


THE STATEMENT OF THE CASE. 

The sale of the plantation took place on the 7th of 
March, 1885. The case was placed in the hands of an 
attorney in April, 1885, and the bill of complaint was 
filed in January, 1886. 

The bill was drawn under two aspects, First, on the 
theory that Edward F. Stockmeyer, at the time that 
he entered into the business consummated by the act 
of mortgage and crop lien and pledge of date January 
25th, 1884, before A. Hero, Jr., Notary, in the City 
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of New Orleans, had lost his capacity to attend to 
business, and to manage his affairs, and that his un- 
derstanding had become impaired, and that the act 
was not the expression of a sound, rational mind. 
In effect that he was weak minded, and that there 
was no adequate consideration. 

The other aspect in which the case is presented to 
the Court is, that the sale of the plantation and the 
articles and property enumerated and designated in 
the advertisement of the Sheriff to Charles P. MeCan 
was irregular, illegal and defective, and is void because 
the forms of law were not complied with, and against 
and in violation of the orders of aJudge having the 
power and authority to make such orders and jurisdic- 
tion of the cause. 

lf the first theorv is maintained, then the sale made 
to Charles P. MeCan on the 7th day of March, 1896. 
by the Sheriff of the Parish of St. John the Baptist 
must be set aside and the act of January 25, 1884, 
before A. Hero, Jr., notary, so far as Edward F. Stock- 
meyer is cencerned must be cancelled and the pledge 
as granted by Laura Godberry and Noelie (Grodberry to 
Edward I. Stockmever by act dated February 7, 1881, 
and renewed by act of Janudty 25, 1884, must be fully 
recognized and established, and said property in said 
pledges deseribed, be adjudged and decreed to be sold 
according to law to satisfy said pledges. 

If, on the other hand, the incapacity of said Edward 
I’. Stockmever at the date, 25th dav of January, 1884, 
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has not been established and no sufficient evidence of 
weakness of mind and inadequacy of consideration 
proved to invalidate the said aet of January 20, L534, 
before A. Hero, Jr., notary, as concerns Edward F. 
Stockmeyer, but that the proceedings by executory 
process and the sale thereunder by the Sheriff of the 
Parish of St. John the Baptist were irregular, illegal 
and void, then the Sheriff's deed must be set aside and 
the said Charles P. MeCan must be treated as a trus- 
tee and be made to account to this Honorable Court 
as a trustee for rents and monies he has received. 

All parties who were supposed to have any interest 
were made defendants. 

The defendant, Charles P. McCan, made a full an- 
swer setting forth the execution of the acts of pledge 
and mortgage and the intervention of the Misses 
Godberry and Edward F. Stockmeyer in the act of 
mortgage, privilege and pledge made before Andrew 
Hero, Jr., notary, on the 25th day of January, 1884, 
granting priority and preference of payment to said 
Charles P. McCan over Edward F. Stockmeyer and the 
Misses Noelie and Laura Godberry, and denied that 
he, Charles P. MeCan, had any knowledge of the in- 
sanity of kdward F. Stockmeyer or that his mind was 
Impaired. 

in his answer he maintains the validity of the sale 
to him. 

After a replication was filed the case was argued and 
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submitted upon the evidence and a decree was entered 
for the defendant, dismissing the bill. 


ARGUMENT. 

We submit that the case has two aspects: Ist. 
That at the time Edward F. Stockmever entered into 
the agreement with Charles P. McCan on the 25th day 
of January, 1884, before Andrew Hero, Jr., the no- 
tary, he (Stockmeyer) was in a condition of great 
mental weakness, and that there was gross inadequacy 
of consideration for the mortgage, and that from these 
circumstances, imposition or undue influence ought 
to be inferred. 

2d. That the sale by the Sheriff under the proceed- 
ings for executory process were manifestly irregular 
and illegal, and ought to render it null and cause it to 
be set aside. 

We will take them in their order. 

In the case of Allore vs. Jewell, reported in the 94 
U.S. at p. 98, this Court said: “And it may be stated 
as settled law, that wherever there is a great weak- 
ness of mind in a person executing a conveyance of 
land, arising from age, sickness, or any other cause, 
though not amounting to absolute disqualification, 
and the consideration given for the property is 
grossly inadequate, a court of equity will, upon pro- 
per and seasonable application of the injured party, 
or his representatives, or heirs, interfere and set the 


conveyance aside.” In that case six vears had 
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elapsed before the bill was filed. In that case there 
was a consideration, though small. 

In this case there was no consideration to Edward 
F. Stockmeyer, though it does appear that the interest 
amounting to $1050 was paid to Edward F. Stock- 
meyer & Co. upon two notes of 57,500 each, held in 
pledge by Edward F. Stockmeyer. No evidence ap- 
pears on the record that Edward FI. Stockmeyer ever 
received one cent of it. 

[In the case of Kempson vs. Asbee, reported in 10 
Chancery Appeals, Eng. Law Reports, at p. 10, the 
Court set aside a security given by a voung lady to 
secure the payment of a judgment against her step- 
father, on the ground of pressure and the lack of inde- 
pendent advice. 

The enforcement of the security would have bank- 
rupted the voung lady. 

In the present case, Mr. Huntington, the attorney 
of kdward F. Stockmever, advised against doing the 
thing. What induced Stockmeyer to intervene in the 
act? What promise was made, what representations 


were made, will never be known. With a debt due to 


him by George and Henry Godberry, amounting to 
$32,000, with a pledge in his hands of two notes 
secured by mortgage and vendors’ lien, amounting to 
$15,000, anda further pledge of the same two notes 


for the whole sum of $32,000, why should he abdi- 
cate his place of priority and preference to another 
creditor, a new creditor, to the extent of $25,000 in 
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notes and a general mortgagee to the extent of $50,000? 
The answer is found in the facts subsequently devel- 
oped. His insanity, his obliquity of mind and rea- 
son. His relation to the Godberry brothers had been 
kindly. He was nervous, excitable and sensitive 
easy to be imposed upon, and suffering from a horri- 
ble delusion. 

In the case of Harding vs. Handy, 11 Wheaton, at 
p. 125, C.J. Maashall says: “If these deeds were obtained 
by the exercise of undue influence over a man whose 
mind had ceased to be the safe guide of his actions, it is 
against conscience for him who has obtained them to 
derive any advantage from them. It is the peculiar 
province of a Court of conscience to set them aside. 
That a court of equity will interfere in such a case, is 
among its best settled principles.” 

In the case of Clarkson vs. Hanway, reported in 2 
Peere Williams’ reports at p. 206, the Master of the 
Rolls said: “All this is fraud apparent; and judging 
upon the face of the deed is judging upon evidence 
which cannot err, whereas the testimony of witnesses 
may .be false.” Read the Mortgage Act in this case, 
signed on the 25th of February, 1884, and then read 
the proceedings and history of the proceedings for 
executory process, and say ifit is not true what the 
Master of the Rolls said more than 170 vears ago: 
“All this is fraud apparent; and judging upon the 
face of a deed is judging upon evidence which cannot 
err; whereas the testimony of witnesses may be false.” 
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Judge Story, in the case of Harding vs. Wheaton, 
reported in 2 Mason, at p. 386, says, “extreme weakness 
will raise an almost necessary presumption of imposi- 
tion, even when it stops short of legal incapacity; and 
though a contract, in the ordinary course of things, 
reasonably made with such a person might be ad- 
mitted to stand, vet if it should appear to be of such 
a nature as that such a person could not be capable 
of measuring its extent or importance, its reasonable- 
ness or its value, fully and fairly, it cannot be, that 
the law is at so much variance with common sense as 
to uphold it.” In the case of Hall vs. Perkins, 3 
Wendell at page 631, Chief Justice Savage said: 

“Fraud is sometimes also apparent from the intrin- 
sic nature of the contract. ' It may be such as no man 
in his senses, and not under a delusion, would make, 
and such as no honest and fair man would accept, 
which is Lord Hardwicke’s second class of frauds; and 
his third is which may be presumed from the cireum- 
stances and condition of the parties contracting.” 

Who can say that any man, other than one like 
Stockmeyer, under a delusion, and not in his senses, 
would ever have intervened in the act of January 
25th, 1884, and surrendered his priority and prefer- 
ence to McCan’ Other commission merchants had 
all refused to. advance money to the * Godberrys. 
Have we nota right in equity to presume that no 
“honest and fair man would accept” such a bargain? 
The circumstances of the making the act, and the 
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terms written into the act show an unconscionable 
advantage over Stockmeyer; and the circumstances 
of, and surrounding, the sale emphasize the fraudulent 
purpose to acquire the plantation at a grossly inade- 
quate price. 

The Court will observe that no money was paid 
when the Act was made on the 25th of February, 
1884. The money was to be advanced. By the 20th 
of February, in less than four weeks, Stockmever was 
hopelessly insane. | 

At page 67 of the printed record in. the deposition 
of Carl Stockmeyer, the question was asked. 

Do you know anything about his dealings with 
Charles P. MeCan and the Godberrys. of vour own 
knowledge? 

Ans. No, sir; | know very little about them. He 
conducted them all himself. 

Question. Did he speak to you with reference to 
them? 

Ans. Not about particulars. He only told me that 
our mortgage had to go behind the McCan mortgage. 
We could not help ourselves otherwise. And even at 
that, it would be better than to let the plantation run 
waste; but the transaction of McCan coming in with 


$25,000 would keep the plantation up, and keep our 


mortgage in a somewhat better condition than when 
the plantation would run waste. 

(uestion. Was it his money which had been ad- 
vanced to the Godberrys? 


| 
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Ans. Yes, sir. 

Question. Did the firm of Edward F. Stockmeyer 
& Co. have anything to do with this pledge? 

Ans. I don’t know whether the pledge was made in 
the name of the firm or in his own individual name. 

Question. It was made in his own individnal name? 

Ans. Well, then, the firm had nothing to do with it. 

The recollection of his attorney, who had, known 
him for twenty-five years, was that he had advised 
him against it. However it may have been, Stock- 
mever was in that deplorable condition and suffering 
from a malady described by Dr. A. W. Smythe on p. 
21, Printed Record: 

“] think it destroys the judgment and causes erro- 
neous action. It is not simply a weak or childish, but 
an erroneous and wrong judgment.” 

The mind quits the consideration of the facts and 
circumstances connected with the making and en- 
forcement of the act of January 25th, 1884, with the 
conviction that it was improvidently made by both 
McCan and the Godberrys; and the Notary, too, with 
Stockmeyer; that there was not equality between 
their minds; and that there was pressure. How much 
and of what characte” we have not been able to de- 
velop to the Court. 

Upon that branch or aspect of the case, we will not 
make further comment. 

LI. 


The second aspect of the case is that the sale of the 
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plantation and the articles and property enumerated 
and described in the advertisment of the sheriff, to 
Charles P. MeCan, was irregular, illegal and defective, 
and is void because the forms of law were not com- 
plied with; and against, and in violation of the orders 
of a Judge having the power and authority to make 
such orders and with jurisdiction of the cause. 

On the 4th day of March, 1885, counsel for George 
(rodberry and Henry Godberry filed a protest and _pe- 
tition in said case, pending in the Distriet Court of 
the Parish of John the Baptist, against the sale of the 
animals, mules, horses, sheep, engines, plows and 
agricultural implements, elsewhere than on the-said 
plantation, and that such a sale elsewhere than on 
on the plantation, would be violative of Article 666 
of the Code of Practice, and that a sale in block of. the 
said plantation, and of the animals, utensils, mules: 
horses, sheep, engines, plews and agricultural imple- 
ments, enumerated and described in the Sheriff's 
advertisement, as directed by the writ, would seriously 
and materially injure the petitioners,whereas a sale as 
thereinafter suggested would produce a large amount of 
money in satisfaction of said writ and in contribution 


to the payment of the second mortgage on said prop- 


erty in favor of Stockmever. The necessary 
affidavit of counsel, that the office of the Judge of 
the Twenty-Sixth Judicial District Court of Louisiana 
was then vacant, and that there was then no Judge in 
said District and in the Parish of St. John the Bap- 
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tist ‘to act in said judicial office, and that the Judge 
of the adjoining District, the Twenty-Second Judicial 
District of Louisiana, was authorized to act in that 
event, was made. 

The following order was then made on the said 4th 
dav of March, 1885: 

Upon reading the foregoing petition and consider- 
ing Articles 666 and 676 of the Code of Practice, let 
the Sheriff of the Parish of St. John the Baptist be, 
and he is hereby directed and instructed to sell the 
property described in the foregoing petition in the 
order and manner set forth therein, and let the same 
be sold separately, and appraised separately, as above 
set forth and prayed in said petition, the plantation to 
be sold first at the court-house door, and the other 
articles on the plantation as prayed for 

At Chambers, March 4, 1885. 

(Signed) Henry W. Durre., Judge. 

A copy of the petition and order was filed in the 
Clerk’s office in the Parish of St. John the Baptist. 
(Pr. Transcript, pp. 53, 54, 55 and 56.) 

A protest was filed in the said Court, in the Parish 
of St. John the Baptist, by counsel for Carl Stock- 


mever, Curator of Edward F. Stockmever, interdict, 


on the 6th dav of March, 1885. (Pr. Transeript, pp. 


06,57 and 58.) 

Under the Louisiana law, Code of Practice, 1870, 
Art. 745, “When the Sheriff sells property which he 
has seized conformably to the provisions contained in 
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this ehapter (relating to Executory Process), he must 
cause the same appraisements to be made, and ob- 
serve the same formalities as are prescribed for the 
sale of property seized in execution.” 

Under the articles of the Code of Practice govern- 
ing the sale and adjudication of property seized under 
the writ of Piert Facias by Article 666 of the Code of 


Practice, 1870: “Animals and utensils attached to plan- 


tations and manufactures und such articles as cannot, 


be easily removed, must be sold on the spot where 
thev are taken, on the dav and hour appointed for this 
purpose by the Sheriff.” 

Our contention is that the mortgage act of the 25th 
of January, 1884, before Andrew Hero, Jr., notary, in 
the Citv of New Orleans, contained several obliga- 
tions. 

Under Article 2078, Revised Civil Code. “several ob- 
ligations aré produced, when what is promised by one 
of the obligors is not promised by the other, but each 
one promises separately for himself to doa distinct 
act; such obligations, although they mav be contained 
in the same contract. are considered as much indi- 
vidual and distinet as if they had been in different 
contracts and made at different times.” 

Stockmever intervened in the act of mortgage and 
subordinated his claims and demands to the claim 
MeCan might have for and on account of advances in 
money and supplies that McCan might make and fur- 
nish during the vear 1884, and that in case of any 
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sale of the plantation and appurtenances under any Ju- 
dicial proceedings or otherwise, the amount that might 
be due MeCan should be paid in preference and with- 
out regard to the claims or indebtedness due him 
(Stockmever). 

The Godberrys could not, by theiragreement with 
MeCan, waive the appraisement so as to affect Stock- 
meyer or the vendor’s mortgage and privilege secur- 
Ing the notes, which had been pledged to Stockmeyer. 

Article 11 of the Revised Civil Code: ‘Individuals 
cannot by their conventions derogate from the force 
the preservation of public order or 
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of laws made fo 
good morals. ut, in all eases in which it is not ex- 
pressly or impliedly prohibited, they can renounce 
what the law has established in their favor, when the 
renunciation does not affect the rights of others and 
is not contrary to the public good.” 

Paragraph I1 of Section III of chapter’VIEI, Part I] 
of the Revised Code of Practice, treats of judicial sales 
under writs of fier: facius in Articles 663 et seg. to 704, 
Aappraisement is provided for. 

In the case of Levick, Barrett & Kuen vs. Andrew J. 
Walker, 15 An. p. 245, C. J. Merrick said: “We think 
thestipulation in a contract, that the property of 
thedebtor shall be sold without appraisement in the 
event of non-payment at maturity one of those facts 
Which ought not to be recognized by our courts in the 


decrees rendered upon such contract. The law has, 
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by express provisions, ordained the mode in which. its 
own officers shall enforce the judgments of the courts. 

“Parties regulate their own conduct by their stipu- 
lations, but they cannot prescribe rules of proceeding 
for public officers, nor demand that the courts of jus- 
tice shall depart from the usual modes of enforcing 
their decrees. If, before judgment, the creditor may 
stipulate the manner in which the same shall be exe- 
cuted, the principle will sanction an endless variety 
of modes of execution of judgments, and indeed the 
parties may waive all formalities and all delay, and 
may even consent that some otber person than the 
Sheriff shall sell the property of the debtor and exe- 
cute the decree of the Court, and if a decree giving 
effect to such contract be legal, then also the sale under 
it would be legal, and other creditors might find them- 
selves deprived of their common pledge without no- 
tice. In viewof our complicated system of mortgages 
and privileges, and the restrictions upon sales when 
parties are in insolvent circumstances as well as the 
responsibility imposed by our law upon the Sheriffand 
his sureties, we are of the opinion that such stipula- 
tions ought not to be enforced. 

“If they be not immoral, they may be considered as 
affecting the rights of others and void.” 

The case of Broadwell vs. Rodriguez, 18 An. 68, it 
is true, does decide that the appraisement may be 
waived, but the rights of creditors did not arise in 


that case. 
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Moreover, in our ease, in the writ which issued to 
the Sheriff to seize and sell, and found at p. 93 of 
the Printed Transcript, the Sheriff was commanded to 
seize, and, after the legal delays, to advertise and sell, 
according to law, the following described property, 
etc. 

He was not directed to sell without apprarsement 
by the writ which came to him. [t made no differ- 
ence what the praver in the petition had asked for. 
He could look only to his writ and to the Statute. 


He had @ power to change the writ. He ‘could find 
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no law which authorized him to sell the property 
seized without miviliyY it appraised. 
[In the ease of Union Bank vs. Bradford, 2 An. 416. 


the Bank held a mortgage containing a waiver of 
appraisement. In the petition for executory process 
the Bank praved for an order of seizure and sale, as 


the law directs. Upon this petition, the Judge made 


the following decree: “It is ordered thatan order of 


seizure and sale issue as praved for.” 

In the writ, which was issued by the Clerk upon 
this order, the Sheriff was directed to seize and sell 
for cash, without the benef of appraisement, the fol- 
lowing property, ete. 

The Sheriff did as his writ commanded him to do, 
but the sale was set aside, because the writ was not in 
conformity with the order of the Judge. 

In our case, the decree of the Judge was, “Let execu- 


tory process issued as prayed for, and according to 


law.” Butthe writ did not conform to the order. 
Nor did the Sheriff obey the direction, of the writ, and 
se]] according to law. No order to sell without 
appraisement was ever given to the Sheriff through 
the Clerk. He must have gotten his instructions 
elsewhere. 

By Article 666 of the Code of Practice: ‘Animals 
and utensils attached to plantations and manufac- 
turés, and such articles as cannot be easily removed, 
must be sold on the spot where they are taken, on the 
day and hour appointed for this purpose by the 
sheriff.” 

Article 665 of the Code of Practice. provides, that 
“in the country, the sale may be made on the planta- 
tions which are to be sold, if the debtor require it; but 
in this case, notice must be given of the fact in the 
advertisement of sale.”’ 

In the case of Zacharie vs. Winter, 17 Louisiana 
Reports, 76, the sale was made on the plantation, not 
only without the consent, but contrary to the will of 
the debtor. The sale was adjudged a nullity. See 
also Lawrence Syndie vs. Bowman et al., 6 Robinson, 
21; Wederstrandt vs. Marsh, 11 Rob. 


“No foreed alienation is valid, and divests the title 
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of the defendant in execution, unless the forms of law 
have been complied with. It is true that he who ex- 
hibits a judgment, execution and sheriff's deed, makes 
outa prima facie title; but if the regularity of the 
proceedings be contested, and it be shown that the 
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forms of law were not complied with, the purchaser 
acquired no title, and could confer none upon his 


vendee.” Lawrence, Syndic, vs. Young, 1 Louisiana 


Respectfully submitted, 
ALFRED GOLDTHWAITE, 


Nolicitor tor A ppe lla nt. 


ASSIGNMENT OF ERRORS. 

1. The Cireuit Cout erred in not declaring the sale 
made by John Webre, Sheriff, per J. Voisin, Chief 
Deputy, to Charles P. McCan, dated March 7th, 1885, 
null and void. 

2. The Circuit Court erred in not setting aside the 
sale made by the Sheriff of the Parish of St. John the 
Baptist to Charles P. MeCan, on the 7th day of 
March, 1885. 

The Circuit Court erred in not decreeing that 
the proceedings by the Sheriff of the Parish of St. 
John the Baptist under the writ of seizure and,sale 
issued to him by the Clerk of the District Court for 
the Parish of St. John the Baptist, were irregular, 
illegal and void. 

ALFRED GOLDTHWAITE, 
Solicitor for Appellant. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1Soo. 


STOCKMEYER, EXECUTOR, APPELLANT, 
VeErIsHu“s 


MRS. MARY J. TOBIN ET ALS., APPELLEES. 


BrieF iN BEHALF OF APPELLEES. 


STATEMENT. 

On the 2oth day of February, 1880, Henry and George 
Godberry purchased from their mother the Angelina planta- 
tion in St. James parish, La., for the price of $35,000, in 
payment of which they gave their four notes for $5750 each, 
secured by vendor’s lien and mortgage. R., p. 35, Exhibit A. 

They took possession and cultivated the plantation during 
the year 1550, with the assistance of Edward F. Stockmeyer, 


who made large advances to them in money and supplies. But 


the year’s operations were not prosperous, and after the sale of 


the crop of sugar raised, there remained an indebtedness to 
Stockmeyer of $3725.52. 

Their two sisters, Laura and Neoli Godberry, who owned 
two of the above-mentioned notes (the other two having been 
paid) then came to their assistance, and in order to secure this 


indebtedness, and to procure a further credit of $7500 tor their 
brothers, pledged the two notes to Stockmeyer. R., p. 39, 
Exhibit B. 

The Godberry brothers continued their planting operations 
for the next three years, probably at a loss, for on the 25th of 
January, 1554, they were indebted to Edward F. Stockmeyer 
in the sum of $22,000. ‘To secure this large amount their sisters 


again pledged the two notes to Stockmeyer. R., p. 41, 


Stockmeyer, being unable to carry the plantation any longer, 
suggested, some time in December, 1952, to the Godberry 
brothers that the cure supplies elsewhere. 

He took them to Charles P. McCan. the deceased defendant 
in this case. with w evotiations were entered into for that 


purpose 


This was about t of December, or the beginning of 
January, 1554, the s yhen planters usually arrange for their 
annual supplies. VMicCan insisted on being secured for his ad- 
vances by a first mortgage on the plantation, with priority over 
Stockmeyer and the not wned by the Misses Godberry. 

Negotiations were cy lerably protracted, but finally, on the 


25th of January, McCan’s terms having been agreed to by all 
parties. he consented to make advances for the vear to the 
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marked Exhibit D was thereupon executed by the Godberry 


amount of $25,000. The mortgage at page 43 of the record 


brothers. 

Stockmeyer as pledgee.and Laura and Neoli Godberry as own- 
ers of the two mortgage notes for $5750 each, made themselves 
parties to the act, and stipulated that their claims should be 
subordinate and inferior in rank to the claims of McCan for the 
advances he had agreed to make. 

After this large sum of $25,000 had been expended, as early 
as September, 1554, still further advances became necessary for 
the purpose of taking off the crop. It was then agreed by 
Stockmeyer, and all parties in interest, that McCan should 
advance the further sums required, and that these should be first 
paid out of the proceeds of the crop. R., p. 129, Exhibit M. 


The operations of the vear were disastrous the advances 
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amounting to $29,027.40, ana the proceeds of the crop to 


only $8320.07, leaving a deficit of $20,707.39. R., p. 135, 
McCan No. 32. 

This deficit not being paid, suit for foreclosure of the mort- 
gage was brought by McCan in the District Court for the Parish 
of St. John the Baptist, and the plantation was sold by the 
sheriff on the 7th of March, 1555, McCan becoming the pur- 
chaser at the price of $15,000. R., pp. 73 and 94. 

The foreclosure proceedings, based on the mortgage, were 
in the form of executory process, z. ¢., an order of sale based on 
the confession of judgment contained in the act, according to 
the procedure established by the law of Louisiana. The sale 
was made in block at the court house of the parish without 
appraisement, the parties having consented to this in the act of 
mortgage. 

After the order of sale had been granted, and three days 
prior to the advertised date of sale, George and Henry God- 
berry presented an ex parte petition to the judge of the ad- 
joining district, alleging that they had demanded that the mova- 
ble property ox the plantation be sold on the plantation, under 
a separate appraisement. The judge so ordered, but the sheriff 
offered the land and movables for sale at the seat of justice, as 
he had advertised. The curator of Stockmeyer, though not a 
party to the suit, made a like demand on the sheriff, and pro- 
tested against the sale taking place as advertised, but he ob- 
tained no order from the judge. The curator at this time did 
not claim that the mortgage was void because of the supposed 


insanity of Edward F. Stockmeyer. 


ARGUMENT. 


The bill of complaint avers as a ground -.for annulling the 
mortgage granted to secure the advance made by McCan, and 
depriving him of the benefit of the foreclosure 1. hat the 
mortgage does not in terms, subordinate the pledge of Edward 
I’. Stockmeyer to the notes held by McCan. 2. That there 
was no consideration given to Stockmeyer for the agreement 
subordinating his rights to those of McCan. 32. That at the 


time the McCan mortgage was executed, on the 25th day of 


oreat extent 
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January 1884, Stockmeyer ‘‘was losing and to a 
had lost his capacity to attend to business and manage his 
affairs; that his mind was sertously tmpatred so as to affect 
his understanding and judgment and so continued until the 
month of November, 1884, when he was judictally interdicted, 
but that previously thereto, February 20, 1884, he was placed 
in an asylum.” 

Other allegations are made affecting the validity of the sale 
under the foreciosure proceedings, which are immaterial unless 
the court sustains one or all of these three grounds of attack on 
the validity of thy mortgagce. 


We will discuss these grounds in the order above stated. 


As to the first, that Stockmeyer did not in terms stipulate in 
the mortgage of january 25, 1554, and agree that his c'aims 
should be subordinate to the rights of McCan, it is difficult to 
understand upon what this averment is based. The mortgage 
itself clearly shows that McCan was to advance $25,000 for the 
purpose of enabling the Godberry brothers to cultivate their 
plantation for the year 1534. To this instrument, Edward F. 
Stockmeyer, pledgee, and the Misses Godberry, as owners of 
the two notes for $15,000, became parties, and, after stating that 
they had read the mortgage, declared ‘‘that the said notes, and 
‘‘ the mortgage and privilege securing their payment, shall be 
‘* subordinate and inferior in rank to the mortgage and notes 
‘* herein made, as well as to all claims and demands of said 
‘* McCan.’’ Language, it seems to us, can not be more explicit. 
But if there can be anything ambiguous in the clause, the in- 
tent of the parties is perfectly clear. This is to be gathered, as 
the Supreme Court of Louisiana has said, from the whole in- 
strument, and the circumstance to which it points. 

eck vs. Bemis, 10 La. An. 160. 

Considering the fact that McCan would not make the ad- 
vances unless he was given a first mortgage, and that its execu- 
tion took place some two weeks after negotiations to that effect 
had begun, the real intent of the parties coincides with the 


language they used. 
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The second ground is equally untenable. Stockmeyer, to the 
extent that he relinquished the security he held on the planta- 
tion in favor ot McCan, became a surety for the Godberry 
brothers. 

In Louisiana under the civil law a consideration is not neces- 
sary to support the contract of suretyship, as between thes. rety 
and the creditor. 

A debt due by another is a sufficient consideration. 

Flood vs. Thomas, 5 Martin La. R. N. S. 560. 

This is the general rule of law. 

Pennsylvania Coal Company vs. Blake, 85 N. Y. 226. 


DeWolfevs. Rabaud et als., 1 Peters 476. 


(ll. 


The third ground contains the real issue in this case. 

Under the Civil Code of Louisiana the contract of an insane 
person is not fer se void, and it is voidable only under certain 
circumstances, 

a eth Art. [7S2: ‘FAT persons have the capacity to contract 
‘ except those whose incapacity is specially declared by law. 
‘* These are persons of insane mind, those who are interdicted, 
‘‘ minors and married women,”’ 


C. Keg aunt. 89 


following modifications and exceptions.’ 


53: ‘*All cases of incapacity are subject to the 
C. C., Art. 1754: ‘*Persons ivferdicted can, in no case what- 


‘* ever, make a valid contract after the petitior 


— 


} 
has been pre- 


‘* sented for their interdiction until it be legally removed.’’ 


oat omy * F ‘yoo: “ lhe contract entered into bv a person of 


* * tor want of consent. It is not 


‘* insane mind is void 
‘‘ the judgment of interdiction that creates the incapacity, it is 
yc evidence only of its existence. ° . and trom these princi- 
‘* ples result the following rules. 1. After the interdiction 
‘‘no other evidence than the interdiction itself is necessary to 
‘t prove the incapacity of the person, and to invalidate any con- 
‘* tract he may have made after the day the petition for inter- 
‘‘diction was presented * * * 2. As to contracts made 
‘* prior to the application for interdiction they can be invalida- 


‘‘ted by proving the incapacity to have existed at the time the 


‘*contract Was made. 3- But in order to prevent imposition 
‘it is not enough to make the proof mentioned in the last rule ; 
‘*it must also, in that case, be shown that the person inter- 
‘‘ dicted was known by those who generally saw and con- 
‘versed with him to be in a state of mental derangement, 
‘‘ or that the person who contracted with him, from that or 
‘other circumstances, was acquainted with his incapacity. 

}. That except in the case of death, hereafter provided for, 
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no suit can be brought to invalidate a contract on 


‘‘ account of insanity, unless judgment of interdiction be pro- 


‘* nounced before bringing suit, etc. * * * 5. If the party 
‘ die within thirty days after making the contract, the insanity 
‘* may be shown by evidence without having applied for the in- 
‘terdiction; but if ve than that time elapse, the insanity 
‘* can not be shown to invalidate the contract unless the in- 


‘* terdiction shall have been applied for, except in the case 
‘* provided for in the tollowing rule: 6. That if any instrument 
‘or other act of a person deceased contain in itself evidence 
‘of insanity in the party, tnen it shall be declared void, 
‘‘ although ‘more than thirty days have elapsed between the 
‘* time of making the act and the death of the party, and though 
‘* no petition shall have been presented for his interdiction. 

7. In the case mentioned in the preceding rule other proofs 
‘‘ of insanity may be offered, etc. 8. That where insanity is 
‘alleged to avoid a donation or other gratuitous contract it 
‘* is not necessary to show that the insanity was generally known ; 
‘* it will be sufficient to show that it existed; and if the party 
‘‘ be dead without having been interdicted, it is not necessary 
‘* to show that interdiction had been applied for.’’ 

C. C., Art. 401: ‘‘All acts done by a person interdicted from 
the date of the filing of the petition until the day when the 
same is pronounced are null.’’ 

C. C., Art. 402: ‘* No act anterior to the petition for inter- 
‘* diction shall be annulled, except when it shall be proved that 
‘* the cause of such interdiction netoriously existed at the time 
‘* when the acts, the validity of which is contested, .were made 
** or done, or that the party who contracted with the interdicted 
‘‘ person could not have been deceived as to the situation of 
‘‘ his mind. Votortously in this article means that the cause 


‘** of the interdiction was generally known by the persons who 
‘saw and conversed with the party.’’ ' 
C. C., Art. 403: ‘* After the death of a person, the validity 


‘of acts done by him can not be contested for cause of insan- 


* 


‘ity, unless his interdiction was pronounced or petitioned for 

‘* previous to the death of such person, except where the mental 
‘alienation manifested itself within ten days previous to the 
‘* decease, or in which the proof of want of reason results from 
‘*the act itself which is contested.’’ 

In substance, these rules require proof in all cases where 
insanity is pleaded as a ground for the avoidance of a contract 
based on a valid consideration, that the party whose agreement 

f is sought to be avoided was, at the time of its execution, known 
to be insane by the other party to the instrument, or that such 
insanity was so notorious that it must be presumed to have 
heen known. 

In this case the bill avers that at the time he executed the 
mortgage act of January 25, 1554, Stockmeyer ‘‘ was losing 
‘sand to a great extent had lost his capacity to attend to busi- 
‘ness. and that his mind was so seriously impaired as to affect 
‘his understanding and judgment.’’ ‘That this state of mind 
continued until about the 11th day ot November, 1554, when he 
was judicially interdicted, although on the 2oth day of Febru- 
ary previous thereto he had been placed in an asylum. 

These are the only averments found in the bill touching the 
insanity of Stockmeyer, or affecting in any way the validity of 
his acts now sought to be annulled. There is no averment in 
direct terms that he was insane on the 25th day of January. 
1884, when he executed the mortgage, nor that the then state of 
his mind, such as it was, was notorious, nor that it was actually 
known to McCan, and there is an entire absence of any sug- 
gestion that McCan imposed upon or defrauded him in any man- 
ner whatever. 

To avoid a contract for insanity it is well settled, at least in 
Louisiana, that the mental derangement of the party executing it 
must have been actually known by the party who claims the 
benefit of it, or it must have been so notorious that it could not 
possibly have been unknown to him. 

La. Bank vs. Dubruil, 3 M., O. S. 417 


Succession of Smith, 12 La. An. 24. 


Says the Court in humgarden JS. Langles, 45 Vn. aoe \ 
person may be mentally and physically weakened by disease 
‘‘ without being legally incapacitated to contract.’’ It is true 
thatthe court will scrutinize contracts made by persons of weak 


or impaired intellect, and protect them from undue influence, 


improper advantage and traud. But this is not made a ground 
ot complaint n tne present case, nor do the facts suggest that 
McCan exerted an\ Huence whatever on the mind of Stock- 
meyer by which he \ induced to give him a preierence for 
the advances made to the Godberry brothers. 

It must be remembered that Stockmeyer, who had advanced 
money to the Godberry brothers for three years, found himself 
a creditor to the amount of some $30,000 at the beginning of 
January, 1554. For this he held a general mortgage on the 
Angelina plantation, and a special pledge of two vendor’s notes 
for $8750 each secured on the same property. He was unable 
or unwilling to make turther advange Cs. 


Flenry Godberry, a witness called by the complainant, and 
who was a party to the whole transaction, says in his testimony, 
that Stockmeyer told him he had no money to run the planta- 
tion, and that if McCan would run it for the coming year he 
would be satisfied; that Stockmeyer thereupon went to McCan 
several times, and made the negotiations which resulted in the 
execution of the act of mortgage. He says that Stockmeyer 
knew that McCan would not make the advances unless he was 
given a prior mortgage. ‘These negotiations began about the 
last of December, and were completed January 25, 1854, when 
the mortgage was executed. R., p. 27, e¢ seg. 

Carl Stockmeyer, the partner of Edward, says that Edward 
was 51 years old; a man of cold temperament, and generally 
of an unsociable disposition. Early in January he appeared to 
be laboring under some undue excitement, and confided his 
troubles to the witness and a friend, Mr. Schroeder. He spoke 
of the Godberry matter, and said his mortgage must go be- 
hind the McCan mortgage; that it could not be helped, and 
even at that, it would be better than to let the plantation go to 
waste; that the McCan transaction would put his mortgage in 
a better condition than to let the plantation go to waste. 

The undue excitement consisted in his saying that he had 
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committed a fraud, and would be brought to the penitentiary. 
Notwithstanding this, he continued in his office, with the 
knowledge of his partner, transacting business until February 
20, when Dr. Loeber was called in, and he was sent to the 
asylum. R., p. 64, ef seg. 

George Godéberry says he and his brother applied unsuccess- 
tully to six different persons and firms for advances before they 
went to McCan. He was present when the mortgage was 
signed, and noticed nothing peculiar about Stockmeyer, except 
that he appeared nervous and restless. R., p. 68, e¢ seg. 

frederick Miller says he observed a change in Stockmeyer 
about six weeks before he was put in the asylum. He was ner- 
vous, would walk fast, and about three weeks before he was 
brought to the asylum, if addressed, would want to run away. 
Ile also appeared downcast and oppressed. Witness first 
noticed his conduct as indicating insanity etg¢ days before he 
was put in the asylum, although he met him every day. R., 
p- 100, ef Seq. 

}. £. Schroeder, who had lived with Stockmeyer since 1564 
on the most intimate terms, says he was always peculiar. As 
an illustration of this, he says Stockmeyer would generally pass 
on the streets, without knowing him, unless he stopped him. 
He noticed no change in him until a short time before he was 
sent to the asylum. He was depressed in spirits for about 
three weeks prior to that event. lle said he was not sick, that 
he had advanced to some plantation more han he could afford. 
He was decidedly over-excited a week before he went to the 
asylum. And nothing was done until a meeting of his friends 
was called two or three days prior to February 20, 1854. He 
was always a reticent man, and of a queer disposition. For 
this reason strangers who transacted business with him did not 
become intimate. Witness loaned him some money about the 
last of January, but he did not then think himinsane. R., p. 103. 

Dr. Edward T. Shepherd, who was in charge of the asylum 
where Stockmeyer was confined, saw him first on the 2oth of 
February, the day he was admitted; says his impression then 
was that he had been insane three or four days, but that he had 
not been in perfect mental health for six months. R., p. 109, 


et. Seq. 
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ar. I> A ery, who had been Stockmever’s phvsician fo 
vears, states that he examined him at the request of Mr. 
Schroe det aoaay r two before he was sent to the asylum. and 


found him insane. 


Iie had seen him a week or two before that, and he then ap- 
peared unusually quiet, but noticed nothing else unusual about 
him. He was alwaysa peculiar man—a very strange man. R. 
p. 117, et 

Dr. A. W. Smyth rst saw Stockmeyer several months after 
he was sent to the asylum, and found him suffering from acute 
melancholia, which runs a rapid Course. _ p- 120. 

Rodolphe Woeste. » had been intimate with Stockmeyer 
since 1554, says he only noticed that he was out of his mind a 
few days before he was scnt to the asvlum. There Wiis nothing 
strange about him prior to then a p. 124, ef seg. 

Ew. Huntington, who was Stockmeyer’s counsel, says he 
consulted him about the McC antransaction. and that he advised 
him against it. He noticed a change in him. but could not say 
whether he was insane. K., p. 1206. 


Andrew Hero, who drew the act of mortgage, and before 
whom it was executed, says Stockmeyer had the whole matter 
explained and that he understood that his claims were to be 
subordinated to those of McCan, the consideration being that 
McCan would pay interest on his debt and give the Godberry 
brothers a chance to work themselves out of debt. R., p. 130. 

We may safely assert from all this evidence, that Stock- 
meyer, so far as his most intimate friends could judge, was 
perfectly sane and in the possession of his mental faculties until 
about one week prior to his confinement in the asylum. 
Whether the cause which ultimately dethroned his reason had 
existed for any great length of time is immaterial, for legal 
insanity such as vitiates a contract dates from the time when 
the fact becomes notorious, and generally known to those who 
converse with the insane person. McCan being dead, it may be 
presumed that he was not even as well informed as to the state 
of Stockmeyer’s mind as the persons who have testified, most of 
whom were intimate personal friends. , 

Does the instrument itself contain evidence of insanity on the 


part of Stockmever? It certainly does not, unless the fact ot 
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pledging one’s property for the debt of another is, per se, evi- 
dence of that fact. But this can not be admitted as a principle 
of law; without destroying our whole system of suretyship, 
which we do not think the courts are prepared to sanction. 

LV. 

It has been suggested that this case is governed by the eighth 
rule, prescribed by Art. 1758 of the Code, which provides 

‘that where insanity is alleged to avoid a donation or other 
‘ gratuitous contract, it is not necessary to show that the in- 
‘* capacity was generally known; it will be sufficient to show 
‘ that it existed if the party be dead,’’ etc. 

But we have shown that the contract of suretyship is an 
onerous one, based on a real consideration. If, however, this 
particular agreement be treated as an independent contract to 
pay the debt of another, it requires no further or other con- 
sideration than the original debt. This is the pact constitute 
pecunia of the civil law. 

ew Orleans & Carrollton R. R. Co. vs. Chapman, 8 
An. Q7° 

If a consideration, however, is necessary in such a case, it is 
in proof that McCan, prior to the execution of the mort- 
gage, agreed to pay the interest due Stockmeyer by the God- 
berry brothers as part of the inducement for him to relinquish 
his prior claims. That this interest, to the amount of $1050, 
was actually paid by McCan on the 29th day of January, 1884, 
is testified to by complainant. (See R., p. 99.) 

But the proof utterly fails to show that Stockmeyer was in- 
sane in fact when the mortgage was executed, and for this 
reason it is insufficient to annul even a purely gratuitous con- 
tract. 

This disposes of the case so far as the alleged insanity of 
Stockmeyer is concerned. 

V. 

The defendant’s title to the property acquired under the fore- 
closure proceedings is also attacked on various grounds. It is 
alleged: 1. That the sheriff refused to obey an order made by 
Judge Duffel, directing him to sell the land first, at the court 
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house, and thi er articles on the plantation. 2. That com- 
plainant protested against the sale being made in block, without 
being se; arately raised. 

Tested by tl egulating judicial sales in Louisiana the 
order mad y i Wuffel was clearly erroneous, and the 
COUTSe foil wea DY tne eriti entirely correct. 

Article 645, of the ( of Practice, prohibits the sheriff from 
seizing the ae lt mplements, cattle, fodder, etc., sepa- 
rately from the plantat \rticle 664 directs the sale to be 
made general V at I istice ot the parish ; Article 665, 
permits sales to be . the country on the plantation, if the 
debtor requires it; | the fact must be contained in the 
advertisement, and byt he Legislature No. 25 of 1876, p. 
SO, the debto1 MUSLt Cli mien within three days afte 
seizure. 

Says the Suprem 1 Walker vs. Villavaso. 26 An. 
12: ‘*\ defendant can not lire m vables attached to a planta- 
tion to be sold on the plantat both the movables and the 
real estate must be sold at thi itlie place, t. CC.» the seat of 


justice.”’ 

The law does not intend that articles attached to a plantation 
subject to the mortgage shall be sold in one place and the lands 
in another. Ibid. 

The debtor may require the whole to be sold on the planta- 
tion, if he demands it within three days after the seizure. 

This limitation was placed upon the exercise of that right by 
the Act of 1576 to prevent its abuse, as prior thereto a debtor 
who wished to prevent a sale would demand atthe last moment 
that it take place on the plantation. Its necessity is shown by 
the conduct of the parties in the present case. They remained 
quiet until three days prior to the sale as advertised to take 
place, and then demanded that the movables attached to the 
plantation be sold on the place, and that the lands be sold at 
the seat of justice. Compliance with this unreasonable request 
would have vitiated the sale. 

Nor do we think the fact that the debtors in this case pro- 
cured an ex parte order from a judge in the adjoining judicial 
district, directing the sheriff to violate the law in this respect, 
aids their pretensions. ‘This order was based on the petition of 


George and Henry Godberry, addressed to the judge of the 
Twenty-sixth Judicial District Court for the parish of St. John 
the Baptist, in which parish the plantation was situated. No 
citation was prayed, nor issued against McCan.or the sheriff. 
Upon an averment that the office of judge of the Twenty-sixth 
Judicial District Court was vacant, the petition was presented 
to Judge Duffel of the Twenty-second Judicial District, and by 
him granted. R., p. 53, e¢ seq. 

Edward F. Stockmeyer, by his curator, served a like notice 
and protest against the sale, but did not then claim that the 
mortgage of McCan was affected by his insanity. R., p. 56. 

No order of court was obtained by him, however. 

We think the order of Judge Duffel was absolutely null and 
void for want of judicial power to act in any case outside of his 
district. If any such authority exists, we have been unable to 
find it in the laws of Louisiana. 

But if he had authority, his order has not the effect of a 
judgment between the parties, having been made without cita- 
tion in a cause never put at issue, and in which there has been 
no final judgment. 

Freeman on Judgments, Sec. 251. 
Webs vs. Buckellew, 82 N. Y. 55 

A similar order to the one in question was issued by Judge 
Baxter in the case of reeman vs. Dawson, 110 U. S. 264. An 
execution had been issued and a levy of land made under it by 
the marshal, when the circuit judge directed its recall. The 
order was made in vacation, out of court, and without notice 
to the judgment creditors, and this court declared it to be irreg- 
ular, unauthorized and of no legal validity. 

Disobedience to an ex parte order may subject an officer to 
punishment for a contempt, but the order itself can not be 
pleaded in any other proceeding as a judgment binding on any 
one. 

If the sheriff followed the law in the execution of the writ. 
as in this case, the sale should not be set aside, because he re- 
tused to obey an order directing him to proceed in a contrary 
manner. 

As to the objection to the sale, that there was no appraise- 
ment, it is sufficient to say that the parties to the mortgage 


14 


waived appraisement im the act. And this, it has been fre- 


quently decided, mav be validly done by the mortgagor. 


Broadwell vs. Rodriguez, 15 La. An. 65. 
Fouet vs. Mortimer, 29 La. An. 206. 
Sontat vs. Wills, 22 La. An. 16%. 
On account of these irregularities it is averred in the bill that 


‘*the sale did not realize a fair value. and that persons who 


‘would have bid * * did not attend, and were prevented 
‘¢ from bidding.’”’ 

No suggestion is made that the property was, or now is, 
worth more than the mortgage debt, nor does the complainant 
offer to pay the debt if 1 ourt shall declare the mortgage to 


be valid, out shall decree the sale to be void. 
Nor does the bill show ury to plaintiff, resulting from the 


t. that the statement 
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irregularities complained of, for we take 
above quoted is merely opinion, and not an issuable fact. 

Moreover, it is difficult to see how legal injury could result 
from the act of the sheriff in selling according to law. 

To warrant the rescission of a sale in Louisiana for mere 
omissions and irregularities it must appear that the debtor has 
been injured by them. 

Copeland vs. Labutut, 6 La. An. 61. 
Carron vs. Millaudon, 3 La, An. 665. 
Seawell vs. Payne, 5 La. An. 255. 

Burnett vs. Emerson, 5 La. An. 502. 
Mullen vs. Harding, 12 La. An. 271. 

But even the vague and general averment that the property 
did not bring a tair value is unsupported by a word of proof. 

The Godberry brothers have never complained that the sale 
was irregular or unfair. In fact, they are not parties to this 
suit, although the proceedings in which the sale was made 
was carried on against them alone, Stockmeyer not being a 
necessary party thereto. 

This presents the question whether there is not such a detect 
of parties as to preclude the court from proceeding with the 
cause. 

As a general rule, all the parties to a contract, judgment o1 
sale, sought to be annulled, must join in the suit as plaintiffs, or 
be brought in as defendants. ‘Their presence is essential to the 


passing of a decree. 
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How can this Court annul the mortgage granted by George 
and Henry Godberry to McCan, or the sale under the foreclosure 
proceedings against them, in the absence of those parties? That 
their interests would be affected if the mortgage and sale are 
annulled, is perfectly clear. Where this is the case, the objec- 
tion of want of proper parties will be sustained here, although 
not made in the Circuit Court. 

Mechanics’ Bank vs. Seaton, 1 Peters 299. 
Story vs. Rivingston, 13 Peters 359. 
The judgment appealed from should be affirmed, and we so 
pray. 
Respectfully submitted, 
J. D. ROUSE, 
WM. GRANT, 
Attorneys for Appellees. 
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Vew Orleans, Ffanuary 2, 1891. 


